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and  allowing  such  an  account  is  conclusive  upon  the  county."  It 
also  decides  that  it  is  a  judicial  act;  the  taxing  of  this  bill  by  the 
proper  oflScer  is  a  judicial  act,  and  that  that  is  conclusive  until  it  is 
repudiated  in  a  proper  way ;  but  it  also  decides  the  other  question,  I 
maintain,  and  if  you  read  the  opinion  of  Judge  Bronson,  you  will 
find  that  the  action  of  a  board  of  supervisors  in  a  matter  over  which 
they  have  jurisdiction  is  conclusive. 

Mr.  D.  P.  Wood— What  is  the  title  of  that  case  ? 

Mr.  Gloveb — ^^Supervisors  of  Onondaga  v.  Briggs?'*  Judge 
Bronson  goes  further  in  this  opinion,  and  I  wish  to  read  a  few  sen- 
tences here  in  support  of  the  proposition  that  Judge  Prindle  had 
a  right  to  charge  for  his  services  in  drawing  these  papers! 
it  not  being  official  business,  truly  speaking.  Judge  Bronson  said 
upon  this  question  in  regard  to  the  board  of  supervisors:  "A 
good  deal  had  been  said  to  prove  that  the  taxation  of  a  bill  of 
costs  is  not  a  technical  judgment.  The  labor  was  unnecessary  ;  for 
no  such  thing  had  been  pretended.  But  still  it  is  a  judicial  act.  It 
is  a  duty  which  has  been  confided  to  judicial  officers  to  be  exer- 
cised in  a  judicial  way.  The  parties  and  their  proofs  are  to  be 
heard  ;  and  their  rights  are  to  be  settled  by  a  judicial  determination. 
It  is  of  the  same  general  nature  as  are  the  decisions  made  by  a  judge, 
or  commissioner  in  proceedings  under  the  insolvent  laws,  and  act  to 
punish  fraudulent  debtors,  between  landlord  and  tenant,  and  the 
many  other  cases  which  might  be  enumerated.  They  arc  all  judicial 
determinations,  which  are  conclusive  upon  the  parties  until  they 
have  been  reversed,  vacated,  or  set  aside  in  the  forms  prescribed  by 
law:  They  cannot  be  attacked  in  a  collateral  action,  save  where  the 
Legislature  has  so  expressly  provided.  This  is  a  principle  of  uni- 
versal application.  It  extends  alike  to  the  decisions  of  the  highest 
court,  and  the  humblest  officer  in  the  State  who  has  been  intrusted 
with  the  exercise  of  judicial  powers.  However  desirable  it  may 
seem  in  a  particular  case  to  disregard  the  rule,  it  cannot  be  broken 
down  without  doing  a  great  wrong  to  the  community.  When  a  mat- 
ter of  right  between  A  and  B  has  been  settled  in  the  form  pre- 
scribed by  law,  whatever  that  form  may  be,  if  the  determination 
be  not  conclusive  so  long  as  it  remains  in  force,  if  either 
party  may  at  his  pleasure  disregard  it  and  litigate  the  matter  over 
again  in  a  collateral  action,  we  shall  have  nothing  but  endless  legal 
strife  and  controversy.  No  community  could  longer  endure  such  a 
state  of  things  as  this  new  doctrine  would  be  likely  to  bring  about. 
I  do  not  understand  that  more  than  one  member  of  the  Court  of 
Errors  has  expressed  an  opinion  in  favor  of  it ;  and  I  do  not  doubt 
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that  upon  further  reflection  he  would  concur  with  me,  that  it  is 
better  to  bear  a  particular  evil  than  to  open  the  door  for  general 
mischief." 

Now,  I  wish  to  call  attention  to  a  further  part  of  that  opinion  to 
show  the  close  construction  which  the  judge  gives  to  the  statute : 
"  In  the  first  place,"  he  says,  "  I  will  inquire  what  is  forbidden  by 
the  statute." 

"  No  judge  or  other  ofllcer  *  to  whom  any  fees  or  compensation 
shall  be  allowed  by  law  for  any  service,  shall  take  or  receive 
any  other  or  greater  fee  or  reward  for  such  service  but  such  as  is  or 
shall  be  allowed  by  the  laws  of  this  State '  (2  R  S.  650,  §  5).  This 
prohibits  the  officer  from  taking  a  greater  fee  or  reward  for  some 
service  rendered  by  him  than  the  law  allows  for  such  service,  and  it 
only  extends  to  cases  where  a  fee  or  compensation  is  allowed  by  law 
for  that  particular  service.  It  has  nothing  to  do  with  any  service 
not  coming  within  the  fee  bill ;  as  where  an  attorney  charges  his 
client  for  a  journey,  or  for  drawing  or  copying  papers  for  which  no 
fee  or  compensation  has  been  specially  provided  by  law.  For  cer- 
tain, services  the  Legislature  has  given  to  officers  a  specified  fee  or 
reward,  and  has  forbidden  them  to  take  more.  But  where  no  fee 
has  been  prescribed  by  law  the  Legislature  has  not  undertaken  to 
say  how  much  or  how  little  shall  be  charged  for  any  service  which 
naay  be  rendered.  That  is  left  to  be  settled  by  the  principles  of 
the  common  law. 

*'  The  sixth  section  provides  that  *  no  fee  or  compensation  allowed 
by  law  shall  be  demanded  or  received  by  any  officer  or  person  for 
any  service,  unless  such  service  was  actually  rendered  by  him.' 
This  provides  for  the  case  where  the  '  fee  or  compensation  allowed 
by  law,'  for  some  service,  had  been  taken  by  an  officer  when  the 
service  had  not,  in  fact,  been  rendered. 

"  Both  sections  are  confined  to  cases  where  a  fee  or  compensation 
is  allowed  by  law  for  the  service  charged ;  and  in  such  cases  the 
officer  is  forbidden  to  take  more  than  the  law  allows  where  the 
service  has  been  rendered,  or  to  take  any  thing  where  the  service 
was  not  rendered.  And  the  violation  of  either  section  is  made  a 
misdemeanor,  and  the  officer  is  liable  to  the  party  aggrieved  for 
treble  the  damages  sustained.  (§  7.)  These  provisions  in  relation 
to  the  taking  of  fees  in  civil  cases,  apply  also  to  the  taking  of  fees 
tor  services  in  criminal  cases.  (2  R.  S.  753,  §  17.) 

'^  If  we  apply  what  has  been  said  to  the  facts  as  they  appeared  on 
the  last  trial,  the  plaintiff  cannot,  in  any  event,  recover  but  a  very 
small  sum  under  this  statute.     The  charges,  which  were  rejected  on 
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the  gronnd  that  the  eer vices  had  not  been  rendered,  amounted  to 
only  $37.  All  the  other  charges,  which  were  disallowed  by  the 
drcnit  judge,  were  for  services  which,  though  actually  rendered, 
were  said  not  to  be  such  services  as  come  within  the  fee  bill." 

Now  these  were  services  for  subpoena  tickets  which  the  district 
attorney  charged  for,  and  yet  the  judge  held  that  he  had  a  right  to 
charge  for  them;  that  they  were  not  within  the  fee  bill,  and 
not  being  strictly  within  that,  that  he  had  a  right  to  charge  for  them, 
and  held  that  the  action  brought  by  the  supervisors  to  recover  back 
could  not  be  maintained.  It  has  been  decided,  too,  over  and  over 
again,  that  one  board  of  supervisors  cannot  act  upon  what  has  been 
acted  upon  by  their  predecessors  ;  that  the  matter  having  been  once 
before  the  board,  a  matter  within  their  jurisdiction,  over  which  they 
had  control,  that  there  can  be  no  action  by  a  subsequent  board  re- 
viewing or  changing  that  action ;  now,  then,  we  say  that  this  board 
of  supervisors  had  no  possible  power  to  review  or  change  the  action 
which  had  been  taken  in  relation  to  these  bills.  Such  I  now  sup- 
pose to  be  the  settled  law  of  this  State. 

Now  in  conclusion,  gentlemen,  this  matter  of  these  charges  against 

ffudge  Prindle  has  been  one,  it  seems  from  the  charges  they  bring 

here,  of  some  years'  standing.     The  surrogate's  ofiBce  is  a  public 

office;  the  records  are  always  open  to  inspection.     Here  are  these 

various  acts  which  it  is  not  claimed  have  been  done  secretly,  but 

publicly,  above  board,  so  that  eveiybody  should  know  of  them  ;  no 

eoncealment.      Here    is  this  statute  which  the  counsel  has  cited 

here,   by  which  not   only  the    county   judge,  but    the   presiding 

officer  of  every  criminal  court,  is  bound  to  call  the  attention  of  the 

grand  jury  to  extortion.     Now,  if  these  are  seriously  grave  charges, 

unprotected  on  his  part  by  the  law,  why  has  there  been  this  delay  ? 

Twice  has  Jndge  Prindle  been  elected  by  the  people  of  the  county 

of  Chenango  since    some  of  these  charges  were  made,  and  since 

flome  8f  these  wrongs  are  said  to  have  occurred.     Grand  jury  after 

grand  jury  has  sat  in  your  county  since  these  wrongs  were  alleged 

to  have  been  done;  but  it  was  reserved   until   last  fall,   when 

another  'election   was  about   to  take  place,  for   this  matter  to  be 

brought  forward.      In  the   convention  which  nominated  him,  out 

of  sixty-three  votes  he  received  on  the  first  ballot  thirty-nine,  and 

then  after  these  charges  had  been  pai'aded  before'  that  convention 

with  all  the  power  which  man  could  use,  he  received  an  additional 

vote  of  ten,  making  forty-nine  out  of  sixty-three.      Unfortunately, 

my  friend  upon  the  other  side  was  a  candidate  for  district  attorney, 

and  was  not  nominated.     This  was  such  an  election,  I  will  venture 
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to  say,  as  many  of  you  never  saw  in   a   country  town;  perhaps 
some  of  you  who  live  in  cities  have  not  seen  as  bitter  an  elec- 
tion ;  but  I  have  never  during  my  life  seen  one  so  bitter  and  so 
vindictive  as  the  one  in  which  Judge  Prindle  was  pursued  from  the 
time  of  that  nomination.     Meetings  were  held  all  over  the  county, 
and  addressed  by  the  defeated  candidate  for  district  attorney  and 
other  men  —  witnesses  here  upon  the  stand  —  setting  forth  these 
charges ;  affidavits  were  made  and  scattered  broadcast  all  over  the 
county ;  a  flaming  pamphlet  got  up,  entitled  "  The  Mill  of  Extor- 
tion," and  placed  in  the  hands  of  every  man,  woman  and  child, 
that  they  could  get  into  the  hands  of  throughout  the  entire  county ; 
and   yet,  with  all   these  varied  efforts  and  expense  of  money  (as 
appears  here  from   the   evidence),   the   people  of  the  county  of 
Chenango   stood  by  Judge  Prindle   and   re-elected   him  for  the 
third   time.     I   tell   you,   senators,   it   is  not  the  people  of  that 
county  that  are  calling  for  his  removal ;  it   is  a  few  malcontents 
whoso  bitter   feelings  are  such  to-day  that  it  would  rejoice  them 
could  they  see   him  strung   up  to  a  gibbet.      They  have  sought 
to  destroy  him  in  every  way ;  they  sought  to  degrade  him  before 
the  county  of  Chenango  by  these  charges  ;  they  sought  to  degrade 
him  and  his  office  before  the  board  of  supervisors  —  an  irresponsible 
boai-d.     They  have  sought  to  degrade  him  here ;  not  by  fair  evi- 
dence—  for  I  can  call  your  attention  to  this  evidence  in  relation  to 
these  charges  as  to  the  bonding  of  the  town  of  Greene  and  the  town 
of  Smithville,  and  ask  you  if  there  is  evidence  even  to  raise  the 
suspicion  that  Judge  Prindle  had  done  any  wrong  in  that?     I  ap- 
peal to  you  whether  there  is  the  least  particle  of  evidence  to  show 
that  there  should  have  been  even  a  suspicion  that  he  did  a  wrong 
in  the  bonding  of  these  two  towns.     What  does  he  tell  Welch, 
what  does  he  tell  Birdsell  ?     "I  shall  give  this  matter  a  fair,  clear 
examination,  and  if  it  is  right  that  I  should  decide  in /favor  of 
bonding  that  town,  I  shall  do  it." 

The  aid  of  the  grand  jury  has  been  sought  for  the  purpose  of 
destroying  this  man.  Day  after  day  was  spent  by  the  then  district 
attorney,  sitting  opposite  me,  using  the  entire  power  of  the  county 
for  the  purpose  of  degrading  and  destroying  this  man  and  his  family. 
And  yet,  a  grand  jury  of  that  county,  convened  in  the  ordinary 
way,  refused  to  be  the  instruments  of  vengeance  in  the  hands  of 
these  men.  I  tell  you,  senators,  that  the  feeling  of  the  people  of 
that  county  is  such  to-day,  that,  in  my  humble  judgment,  if  an 
election  were  to  take  place  to-morrow,  Horace  G.  Prindle  would 
triumphantly  be  re-elected  county  judge.     It  is  not  the  people  that 
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are  asking  for  this  removal ;  if  is  not  a  fair  minority  of  the  people. 
It  is  the  men  who,  as  I  have  said,  have  pursued  him,  and  who 
to-daj  desire  to  see  him  and  his  family  degraded  and  beggars. 
Why  these  old  charges?  —  when  the  district  attorney  and  others 
signed  a  paper,  a  year  ago  last  fall,  after  most  of  the  wrongs  were 
alleged  to  have  occurred,  in  which  you  will  see  when  it  is  presented 
(as  we  shall  present  it),  in  which  they  ask  the  board  of  supervisors 
of  the  county  to  give  him  $4,000  salary,  and  say  he  is  an  honest 
judge,  he  is  a  faithful  judge,  he  is  a  hard-working  judge  I  That  is 
the  character  of  the  petition.  That  was  the  character  and  standing 
of  the  man  at  that  time,  and  would  have  been  to-day,  had  there  not 
been  other  ambitious  ones  who  desired  his  place.  But  I  have 
talked  longer  than  I  intended  to.  Now,  I  desire  simply  to  say,  in 
conclusion,  that  this  investigation  tq  this  respondent  is  a  serious 
matter.  It  involves  his  life ;  his  reputation ;  his  all.  And  we  ask 
yon,  senators,  in  the  consideration  of  this  matter,  to  look  at  it  with 
the.  gravity  that  it  demands ;  we  ask  you  to  hold  the  scales  care- 
fully, and  say  that  this  man  shall  not  be  stricken  down,  unless  there 
is  ample  cause  for  it ;  we  ask  you  (as  I  have  no  doubt  you  will  do) 
that  you  give  it  that  serious  consideration  which  its  merits  demand, 
which  the  consequences  to  this  respondent  entitle  it  to,  for,  as  I 
have  remarked,  his  all  is  involved. 

Some  of  these  charges  we  do  not  deny.  We  admit  the  fact 
of  his  practicing  as  a  counsel;  we  cannot  deny  it,  but  it  was  a 
matter  entirely  thoughtless  with  him,  without  thought  that  there 
was  such  a  statute;  and  I  will  venture  to  say  that  you  might  have 
gone  through  the  State  of  New  York  previous  to  this  investigation, 
and  nine  lawyers  out  of  every  ten  would  have  told  you  they 
were  not  aware  of  the  existence  of  such  a  statute.  My  friend 
upon  the  right  (Mr.  Mygatt),  upon  the  statute  being  published 
in  the  county  paper,  "The  Union,"  asked  if  I  was  aware  of  such 
a  statute,  saying  that  he  was  not.  I  read  the  statute  during  my 
clerkship,  and  I  undoubtedly  read  that  section ;  but  the  very  day 
before  it  was  published  I  had  an  argument,  with  a  gentleman,  in 
which  I  claimed  that  a  judge  had  a  right  to  practice  in  any  court 
not  his  own.  I  believed  it,  and  if  I  had  been  judge  or  surrogate,  I 
should  undoubtedly,  without  thought,  have  taken  a  case  just  as  ^ 
Jadge  Prindle  did.  Nobody,  it  seems,  thought  of  objecting  to  his 
appearing  at  the  circuit  in  the  trial  of  these  cases.  We  do  not 
undertake  to  deny  that  he  has  violated  the  statute  in  that,  but  it  was 
no  corrupt  violation.     No  thought  entered  his  mind  that  there  was 


678  PfiOOEEDINGS  IN  THE 

such  a  statute;  and,  as  I  understand  bim,  these  men  urged  him  to 
take  this  business,  and  he  went  on  and  did  it. 

One  thing  has  escaped  my  attention,  and  that  is  in  reference  to 
our  proof  in  relation  to  the  bonds  of  this  old  lady.  Now,  I  start 
with  this  proposition  in  relation  to  that;  there  is  no  legal  crime  in  it, 
no  legal  wrong.  I  believe  it  is  not  claimed  anywhere  that  there  is 
a  statute  which  forbids  a  county  judge  or  surrogate  from  buying 
securities.  But  it  will  be  claimed  that  he  took  advantage  of  his 
position.  Kow,  I  understand  the  facts  of  that  case  to  be  just  these : 
This  old  lady  came  there,  had  this  will  proved,  and  after  it  was  through 
with  she  spoke  about  these  bonds,  saying  she  had  some  bonds  to 
sell  and  wanted  the  money  on  them ;  that  this  grandson  was  going 
west  the  next  day  and  she  wanted  the  money  that  day  very 
much.  Judge  Prindle  told  her  there  was  a  premium  upon  the 
bonds,  and  she  could  get  that  premium  by  sending  the  bonds 
to  New  York.  He  will  tell  you  he  did  not  know  that  there 
was  any  party  or  any  institution  in  town  that  bought  these 
bonds.  His  business  dealings  were  with  the  bank  of  Chenango, 
which  bank  never  bought  these  securities.  He  told  her  she  could 
get  the  premium,  but  she  wanted  the  money  then,  because  she 
wanted  this  young  msrti  to  have  it,  saying  that  he  insisted  he  could 
get  for  it  in  the  western  country  twenty  or  twenty-five  per  cent. 
Judge  Prindle  told  her  he  would  buy  them  of  her.  The  facts  are 
tiiese:  He  held  a  mortgage  against  a  man  in  the  town  of  Norwich 
that  had  been  due  for  some  years.  When  that  became  due  he  pressed 
collection ;  when  these  United  States  bonds  could  have  been  bought 
at  par;  they  were  at  par  all  around  then.  He  pressed  collection, 
and  with  the  statement  to  the  mortgagee  that  he  desired  to  place 
the  money  which  was  due  on  the  mortgage  in  United  States  bonds ; 
that  this  man,  Dibble,  could  not  pay  it ;  did  not  desire  him  to  press 
collection,  and  agreed  that  if  he  would  let  it  stand  he  would  pay 
him  in  United  States  bonds  at  par.  Now,  the  judge,  thinking  this 
a  good  opportunity  for  him  to  get  these  bonds  for  Dibble,  bought 
them.  These  went  to  pay  that  mortgage ;  were  indorsed  upon  that 
mortgage  as  part  payment.  These  are  the  facts,  as  I  understand, 
in  regard  to  that.  He  bought  them  without  a  thought  of  taking 
advantage  of  his  position. 

I  repeat,  gentlemen,  this  prosecution  involves  the  aU  of  tiiis  re- 
spondent; his  all  now  and  his  all  in  the  future  of  life;  his  standing 
with  his  fellow-men.  And  we  think  we  shall  be  able  to  satisfy  you 
that  if  he  has  committed  errors  at  all,  they  have  been  errors  of  the 
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head  and  not  of  the  heart ;  that  there  has  been  no  corrupt  nature, 
DO  corrupt  action  on  his  part,  and  that  he  is  entitled  to  your  decis- 
ion in  his  favor. 

Lewis  S.  Hays,  a  witness  called  in  behalf  of  the  respondent,  being 
duly  sworn,  testified  as  follows : 

* 

By  Mr.  E.  H.  Pkindle  : 

Q.  Where  do  you  reside,  Mr.  Hays?  A.  Smithville  Flats,  Che- 
nango county. 

Q.  Were  you  a  director  of  the  Smithville  Kailroad  Company? 
A.  The  Central  Valley  Railroad  Co. ;  I  was. 

Q.  This  Smithville  company  spoken  of?     A.  Yes,  sir. 

Q.  Did  you  procure  the  bunds  to  be  printed  ?  A.  I  did  ;  in  New 
York. 

Q.  Will  you  state  how  you  proceeded  to  do  so  ?  A.I  went  to 
New  York  and  ordered  the  engraving  and  printing  of  the  bonds, 
after  consultation  with  our  counsel,  Mr.  Isaac  S.  Newton,  for  the 
purpose  of  using  them  in  building  our  road  and  to  have  them  ready, 
as  I  had  formed  my  plan,  if  I  could,  of  placing  our  road  under  con- 
tract, and  using  these  bonds  in  payment  for  the  construction  of  the 
road ;  we  had  had  very  bitter  contests  and  outside  working  and 
influence  to  prevent  us  bonding  our  town  and  building  our  road, 
and  we  wished,  if  possible,  to  make  sure  of  it  and  pay  the  bonds  on 
the  contract,  and  make  a  sure  thing  of  having  the  road. 

Q.  You  had  a  consultation  with  your  counsel,  Mr.  Newton,  you 
say  ?    A-  Yes,  sir. 

Q,  Yon  may  state  that  ?  A.  I  had  various  conversations  with 
him  in  reference  to  it ;  the  sum  of  them  was  just  this,  that  the  bonds 
if  used  by  the  company,  paid  out  or  used  on  the  contract,  would  be 
valid  in  the  hands  of  third  parties ;  that  any  person  who  took  the 
contract  to  build  the  road  would  be  practically  compelled  to  build 
it ;  that  we  could  make  a  sure  thing  of  having  the  road ;  and  in 
order  to  do  that,  I,  of  course,  had  to  take  the  chances  of  whether 
our  town  would  be  decided  bonded  or  not.  I  took  those  chances 
myself,  and  Mr.  Crozier ;  I  consulted  with  him  as  president;  I  went 
to  New  York  and  ordered  the  printing  of  the  bonds. 

Q.  Did  you  know  or  have  any  intimation  as  to  what  the  decision 
was  to  be  in  advance  of  the  time  it  was  to  be  made  ?  A.  None 
whatever ;  I  took  the  chances ;  Mr.  Crozier  and  myself  did ;  I  had 
been  director  of  the  Greene  railroad ;  had  been  familiar  with  this 
whole  matter,  and  the  decision  of  Judge  Prindle  in  regard  to  the 
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bondiug  of  the  town  of  Greene,  and  knew  that  it  involved  the  same 
decision  ;  my  judgment  was  that  he- would  not  decide  one  case  one 
way,  and  another  another ;  and  I  saw  fit  to  take  the  chances. 

Q.  Did  Judge  Prindle  know  any  thing  about  your  getting  these 
bonds  printed,  or  have  any  intimation  of  it  ?      A.  None  whatever. 

Q.  Will  you  state  how  you  came  to  have  one  of  these  men  sign 
the  coupons  in  advance  ?  A.  After  going  to  New  York  and  order- 
ing the  engraving  of  these  bonds ;  after  giving  Mr.  ITorsford  the 
form  in  which  to  have  them  engraved,  he  says  to  me,  "  Mr.  Hays, 
it  will  save  you  a  great  deal  of  work  in  having  these  bonds  signed, 
if  you  will  have  the  name  of  one  of  your  commissioners  lithographed 
in  the  coupons ;"  I  told  him  our  town  was  not  bonded,  that  we  were 
taking  our  risks  on  this  thing,  and  furthermore  I  didn't  know  as  the 
thing  would  be  legal  to  have  the  name  printed  in  the  coupons,  and 
that  he  might  make  the  coupons  in  blank ;  I  came  up  the  river  to 
this  city,  and  in  coming  up  it  occurred  to  me  that  if  I  could  have 
these  coupons  signed  in  advance,  it  would  very  much  facilitate  the 
work  of  issuing  the  bonds  ;  make  shorter  work  of  it  when  the  thing 
did  come  to  time,  if  we  secured  the  bonding  of  the  town  ;  I  went 
to  Norwich  and  stopped  there  for  the  purpose  of  consulting  with 
Mr.  Newton  as  to  whether,  if  I  had  these  coupons  signed  by  a  per- 
son and  that  person  subsequently  was  appointed  a  commissioner  and 
signed  the  bond  on  the  face  of  it,  signing  the  coupon  merely  pre- 
viously and  signing  the  bond  on  the  face  of  it  and  issued  it,  whether 
these  coupons  and  the  bond  would  be  valid  and  good  or  not ;  I  con- 
sulted with  him  at  his  office ;  walked  down  the  street  and  ofi^  in  a 
side  street  to  his  house  that  evening  and  talked  the  matter  over;  he 
says  to  me,  "there  is  no  point  in  it;  the  bond  will  be  perfectly 
good  ;"  I  had  left  directions  in  New  York  to  have  the  bonds  sent 
to  me  in  care  of  Mr.  Newton  at  Norwich  ;  they  came  by  the  Ameri- 
can Express ;  I  went  there  and  got  the  bonds  and  carried  them  to 
Smithville ;  and  after  talking  with  Mr.  Crozier,  we  took  the  chance 
of  having  Mr.  Rhodes,  who  had  been  one  of  our  citizens  for  a  long 
time,  a  very  reliable  man  and  a  man  against  whom  we  could  con- 
ceive of  no  objection  as  a  commissioner,  we  took  the  chance  of  having 
him  sign  those  coupons;  took  the  chances  as  to  whether  Judge 
Prindle  would  bond  our  town  and  appoint  that  man  one  of  the 
commissioners ;  we  did  it  on  our  own  responsibility  without  any 
knowledge  on  the  part  of  Judge  Prindle,  and  in  fact  I  might  say  of 
scarcely  anybody  else.  That  is  the  whole  story  and  all  of  it. 

Q.  Now  can  you  state  about  how  long  you  had  those  bonds  pre- 
pared and  all  ready  to  use  when  this  decision  was  made  t    A.  Well, 
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I  shoald  say  eight  weeks ;  perhaps  longer  than  that ;  the  thing  was 
all  ready  to  get  up  at  a  moment's  notice. 

Q.  You  knew  nothing  as  to  whom  Judge  Prindle  was  to  appoint 
as  commissioners?    A.  Ko,  sir. 

Q.  Now,  Mr.  Hayes,  will  you  go  on  and  state  what  you  know  in 
relation  to  Judge  Prindle's  not  appointing  a  man  in  the  east  part  of 
Smithville,  suggested  by  the  other  side  ?  A.  I  was  in  Norwich 
some  time  previous  to  this  decision ;  meeting  Mr.  Crozier  at  the 
hotel,  he  says  to  me,  "  Don't  you  wish  to  go  over  and  see  Judge 
Prindle,"  and  I  went  over  with  him  to  call  on  the  judge ;  and  after 
chatting  a  few  moments  he  says,  "By-the-by,  those  anti-railroad 
men  in  the  east  end  of  your  town  want  I  should  appoint  a  man 
that  they  shall  name  as  one  of  the  commissioners  if  I  shall  bond  the 
town  ; "  I  says,  "  That  is  rather  singular  on  their  part,  after  fight- 
ing about  it  so  strongly,  to  make  that  request."  "  Well,"  says  he, 
"  I  told  them  if  they  named  a  railroad  man,  I  will  probably  appoint 
the  man  that  they  name;"  I  thought  a  minute,  and  says  to  him, 
"I  don't  see  any  objection,  provided  they  name  a  man  that  was  in 
favor  of  bonding  the  town ;  but  if  they  didn't  I  couldn't  conceive 
how  he  could  possibly  appoint  a  man  after  deciding  to  bond  the 
town,  in  case  he  should  decide  to  bond ;  a  man  who  was  opposed  to 
the  bonding ;  and  I  think  either  Mr.  Crozier  or  myself  inquired 
who  it  was  that  they  wanted  appointed ;  he  got  up,  went  to  the 
cases  gn  the  west  side  of  the  office,  and  from  a  pigeon-hole  near  the 
middle  of  those  cases  took  out  a  handful  of  papers,  and  after  look- 
ing them  over  and  separating  them,  finally  took  from  them  one 
paper,  opened  it,  and  read  off  the  name  of  *  Benedict'  or  '  Briggs ; ' 
something  of  that  sort ;  I  forgot  the  name  exactly ; "  he  says,  ''  they 
want  this  man  appointed ; "  a  man  that  was  a  stranger  to  me,  per- 
sonally ;  Mr.  Crozier  says,  "  I  know  that  man,  and  he  don't  own 
more  than  half  an  acre  of  land  in  the  town  ;  and  not  only  that, 
but  he  has  been  bitterly  opposed  to  the  bonding  of  the  town ;  I 
cannot  see  how  there  is  any  reason  in  appointing  such  a  man  as 
that ; "  the  judge  walked  along  to  the  chair  that  he  occupied,  and 
laid  the  petition  down  on  the  table;  the  petition,  as  it  proved,  of 
those  men ;  and  made  some  remark  to  Mr.  Crozier  that  he  himself 
was  not  personally  acquainted  with  the  man,  or  something  to  that 
effect ;  I  took  the  opportunity  of  picking  up  the  paper  and  reading 
it ;  and  from  seeing  the  petition  to  bond  the  town,  canvassing  the 
list  of  tax  payers  of  the  town,  and  knowing  on  which  side  they  were, 
every  one  of  them,  I  looked  it  over  and  detected  at  once  this  state 

of  fSeusts,  and  I  said  to  the  judge,  perhaps  rather  earnestly,  too,  ^^  this 
86 
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man  isn't  a  railroad  man ; "  they  had,  to  all  appearances,  circulated 
this  petition  in  favor  of  some  other  man,  and  then  drawn  a  pen 
through  his  name,  and  written  this  man's  name  above  it.  I  says, 
"  this  man  and  the  man  whose  name  is  erased,  are  neither  of  them 
railroad  men,  and  there  is  not  the  signature  of  a  railroad  man  on 
that  paper,"  and  I  brouglit  my  hand  down  on  the  paper  rather 
emphatically;  there  was  not  a  railroad  man  on  the  paper;  if  they 
represented  any  such  thing  as  that  to  him  it  was  a  fraud  ;  and  after 
a  little  talk  like  that,  we  bid  the  judge  good  day,  an.d  went  home; 
that  is  all  the  circumstances  I  know. 

Q.  Now  state  what  took  place  the  day  you  went  up  there ;  the 
day  the  decision  was  filed  ?  A.  Perhaps  as  a  prelude  to  that,  and  to 
give  a  full  understanding  of  what  took  place,  I  ought  to  say  that 
some  two  weeks,  or  perhaps  ten  •days  before  that,  I  happened  to 
meet  Judge  Prindle  at  the  Eagle  Hotel,  and  said  to  him  "Aren't 
you  going  to  give  us  a  decision  before  long,  in  our  town  bonding 
case  ?  we  would  rather  like  to  have  it ; "  the  judge  says, "  There  has 
been  such  a  controversy  over  this,  that  I  do  not  wish  to  decide  this 
until  I  have  finished  writing  an  opinion  in  regard  to  it,  that  I  am 
writing,  and  I  would  like  to  put  my  opinion  on  record  at  the  same 
time  that  T  give  a  decision  in  the  case ; "  I  says,  "  How  soon  can  you 
do  that  if "  he  says,  "  I  don't  really  see  how  I  can  get  through  with  it 
much  before  Christmas ; "  I  asked  him  if  he  thought  he  would  be 
able  to  get  through  with  it  at  that  time ;  he  said  he  guessed  he 
would,  or  something  of  that  sort ;  so  I  went  home  and  told  Mr. 
Crozier  about  it ;  after  thinking  the  matter  over,  we  made  up  our 
minds  that  we  would  take  a  number  of  Smithville  men  with  us  — 
against  any  of  whom  no  objection  could  be  made  to  their  appoint- 
ment as  commissioners  —  and  go  to  Norwich  the  day  before  Christ- 
mas (the  24th)  and  try  to  urge  him  up  and  get  the  thing  done,  if 
possible ;  that  probably  he  would  have  it  done  by  that  time ;  we 
came  there  on  the  morning  of  the  24th  and  went  over  to  the  judge's 
oflBce;  I  think  he  had  not  come  up  to  his  ofiice  yet;  it  was  some- 
where between  seven  and  eight  o'clock;  Mr.  Crozier  and  myself 
went  back  to  the  hotel,  and  a  little  while  after  that  went  over  to 
the  judge's  oftice  again ;  we  found  him  in  ;  told  the  judge  that  we 
had  come  up  and  would  like  to  get  his  decision  in  the  matter ;  he 
says  to  us,  "  I  have  decided  to  bond  your  town,  and  appoint  the 
commissioners  for  it ;  I  have  not  got  my  opinion  quite  done,  but 
will  finish  it  up  before  long,  and  I  will  go  over  now  and  notify  Mr. 
Follett  that  I  have  decided  to  bond  the  town ;"  I  says,  "I  suppose 
we  will  have  to  wait  until  after  this  thing  is  done,  for  you  to 
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appoint  the  commisaioners ; "  he  said  we  would;  I  came  down 
stairs  with  him,  and  he  turned  up  the  street  to  go  to  Mr.  FoUett's 
office,  while  I  crossed  the  street  going  over  to  the  hotel;  I  saw 
nothing  more  of  the  judge  until  perhaps  an  hour  or  a  little  more 
after  that ;  I  don't  recollect  just  the  time ;  then  went  to  his  office 
and  he  told  me  that  he  had  notified  Mr.  Follett  and  had  filed  his 
decision  with  the  county  clerk;  "  Well,"  I  says,  "you  are  ready  to 
appoint  our  commissioners,  then,  are  you  not?"  "Well,  yes,"  he 
said,  he  supposed  he  might  as  well  do  it  then  as  any  time ;  he  says^ 
"  I  will  go  down  and  get  the  decision,  and  draw  the  appointment 
of  commissioners  from  that,"  and  started  out  and  went  down  to  the 
county  clerk's  office ;  that  is  as  near  as  I  can  recollect  the  course  it 
took. 

Q.  Did  Judge  Prindle  know  any  thing  whatever,  or  have  any 
intimation  from  you  of  your  own  proceedings,  the  getting  in  readi* 
neas  of  these  bonds  ?  A.  I  don't  think  he  had  aiiy  means  of  know- 
ing it ;  I  know  that  he  had  none,  and  I  do  not  believe  that  he 
knew  any  thing  of  it  until  this  day. 

Q.  You  sa}'  you  were  a  director  also  in  the  Greene  Bailroad 
Company  ?     A.  I  was  not  a  director ;  I  was  treasurer. 

Q.  Do  you  remember  the  time  that  you,  Mr.  Birdsell  and  others 
went  before  the  county  judge  to  prepare  for  the  publication  under 
this  new  law  of  1869  ?  A.  We  went  there  to  file  the  petition  ol 
the  tax  payers  to  bond  the  town  of  Greene. 

Q.  Do  you  recollect  what  occurred  there  ?  A.  Yes,  sir ;  per- 
fectly. 

Q.  Now,  did  you  go  to  my  office  or  anywhere  to  employ  me  ? 
A.  No,  sir. 

Q.  Was  there  any  suggestion  on  the  part  of  the  county  judge 
that  I  should  be  employed  ?    A.  None  whatever. 

Q.  Can  you  state  how  it  was  ?  A.  Mr.  Birdsell,  Mr.  Welch,  Mr. 
Baoe  and  myself  came  that  morning  to  Norwich  with  the  petition 
of  the  tax  payers  of  the  town  of  Greene  to  bond  that  town ;  we 
went  to  Judge  Prindle's  office  to  file  that  petition  ;  told  him  what  we 
had  come  for ;  it  was  the  first  case  that  he  had  seen  under  that  law ; 
lie  looked  up  the  statute  and  read  it ;  then  went  to  draw  a  notice  for 
piibhcation,  setting  forth  the  day  that  the  petition  was  to  be  proved 
aiid  so  on ;  and  while  he  was  engaged  in  that  and  in  reading  tha 
law;  this,  by  the  way,  took  considerable  time;  perhaps  three- 
qnartersof  an  hour  or  an  hour  elapsed,  and  you  (Mr.  E.  H.  Prindle) 
cune  into  the  office ;  he  asked  you  some  questions  in  regard  to  it, 
which  you  answered ;  some  little  discussion  or  querying  arose  as  to 


684  PROCEEDINGS  IN  THE 

the  meaning  of  some  parts  of  the  statute ;  I  was  sitting  then  perhaps 
som6  three  or  four  feet  from  Mr.  Birdsell ;  he  was  the  president  of 
the  road  and  I  was  the  treasurer;  I  says  to  him,  "  Mr.  Birdsell, 
there  is,  perhaps,  going  to  be  a  good  deal  of  work  about  this  thing; 
if  there  is  opposition,  we  will  have  to  have  a  lawyer;  I  don't  sse 
why  we  shouldn't  have  one  now,  and  have  the  thing  right,  and  have 
him  give  his  attention  to  it ; "  he  says,  "  I  don't  know  but  we 
should,  too,  if  you  say  so ; "  he  turned  at  once  to  Mr.  Elizur  Prindle 
and  says,  "  I  wish  you  would  attend  to  this  matter  and  give  your 
attention  to  it." 

Q.  I  came  into  the  office  without  any  one  going  after  me  t  A. 
Yes,  sir. 

Q.  Happened  in  there,  as  you  say  ?    A.  Yes,  sir. 

Crosa-examination  hy  Mr.  Stanton  : 

Q.  Mr.  Hays,  when  was  it  that  you  first  got  those  bonds  printed, 
or  rather  went  to  New  York  to  get  them  printed  if  A.  It  was 
decidedly  hot  weather ;  I  think  it  must  have  been  in  July. 

Q.  About  what  was  the  expense  incurred  in  the  proceeding  — 
getting  the  bonds  printed  and  lithographed?  A.  In  the  neighbor- 
hood of  $100. 

Q.  How  many  were  there  that  you  got  printed  altogether  ?  A. 
A  few  over  two  hundred,  I  think ;  we  used  the  same  form  as  the 
town  of  Greene  bonds ;  had  them  printed  in  only  one  color,  and 
cut  oiit  a  few  words,  so  that  it  made  it  a  very  cheap  matter ;  the 
getting  up  of  the  bonds. 

Q.  Your  object  in  getting  those  printed  at  that  time  was  that 
when  the  decision  was  rendered  you  could  have  those  bondja  put 
into  the  hands  of  the  contractor  who  had  contracted  to  build  your 
road  ;  so  that  would  be  bonding  the  town  whether  the  proceedings 
for  bonding  were  legal  or  illegal,  wasn't  it?  A.  It  was  to  have 
them  used  and  make  8ure  of  the  road  beyond  a  contingency,  and  to 
avoid  any  delay  by  injunctions,  or  any  thing  of  the  sort. 

Q.  How  many  interviews  did  you  have  with  Judge  Prindle  in 
reference  to  this  matter  after  the  time  that  the  hearing  was  had 
until  the  time  of  the  rendering  of  this  decision  ?  A.  I  don't  recol- 
lect of  any  other  interviews  save  what  I  have  narrated. 

Q.  Those  two  ?    A.  Yes,  sir ;  I  met  him  at  other  times. 

Q.  You  talked  with  him  a  great  deal  in  reference  to  this  matter  t 
A.  No,  sir ;  I  didn't. 

Q.  Have  you  given  the  substance  of  the  conversations  that  yon 
had  with  him  as  fully  as  you  can  recollect  them  ?    A.  Yes,  sir. 
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Q.  Did  you,  sir,  in  either  of  these  conversations,  or  at  any  time 
from  the  time  this  hearing  was  had,  up  to  the  time  of  the  decision, 
ofiFer  to  pay  Judge  Prindle  any  thing  for  the  order  appointing  the 
men  that  you  wanted  as  commissioners?  A.  Ko,  sir;  I  didn't,  and 
never  thought  of  doing  so. 

Q.  Didn't  you  tell  him  that  you  would  make  it  all  right  if  he 
would  do  it,  or  any  thing  to  that  effect  ?  A.  No,  sir,  I  never  did  or 
thought  of  doing  such  a  thing. 

Q.  You  say,  at  the  first  conversation  that  you  had  with  him,  if  1 
understand  you  right,  you  found  him  at  the  hotel ;  is  that  the  first 
conversation  when  you  and  Crozier  met  with  him  ?  A.  It  was  at 
his  office ;  we  went  over  and  called  upon  him,  I  think  I  stated. 

Q.  You  say  that  he  said  that  a  man  by  the  name  of  Benedict  or 
Briggs  was  the  man  they  wanted  for  commissioner  ?  A.  I  think 
that  was  the  fact. 

Q.  What  other  names  were  mentioned  for  the  position  of  com- 
missioner, for  the  town  of  Smithville,  besides  these  men  1  A.  I 
don't  know  that  any  other  names  were  mentioned  in  particular ; 
the  remark  was  made  that  any  man  who  signed  the  petition  for 
bonding  the  town  would  be  a  good  man,  and  would  not  be  objec- 
tionable. 

Q.  Were  there  any  other  names  mentioned  in  that  interview 
between  you  and  Judge  Prindle  as  being  proper  men  to  appoint  as 
commissioners  ?     A.  I  don't  recollect  of  it. 

Q.  Can  you  swear  there  was  not  ?  A.  To  the  best  of  my  recol- 
lection, I  can. 

Q.  Didn't  you  state  who  you  thought  would  be  a  good  man  or 
iair.man  ?     A.  I  don't  know  that  I  did. 

Q.  Do  you  remember  that  Mr.  Orozier  stated  who  would  be  a 
good  man  ?     A.  I  don't  think  he  did. 

Q.  Can  you  swear  you  didn't  ?  A.  To  the  best  of  my  knowledge 
I  can  say  I  didn't. 

Q.  In  the  second  conversation  you  had  with  him,  you  met  him  at 
the  hotel  ?    A.  It  was  either  at  the  hotel  or  on  the  walk. 

Q.  Where  were  you  going  at  the  time  ?    A.I  don't  recollect. 

Q.  You  don't  recollect  what  business  you  were  on,  away  from 
the  town  of  Smithville  ?  A.  No,  sir,  I  don't ;  I  was  on  my  own 
business. 

Q.  Didn't  you  go  up  there  to  see  Judge  Prindle  ?    A.  No,  sir. 

Q.  He  told  you  that  he  had  decided  it  but  hadn't  fully  written 
his  opinion,  and  that  he  would  have  it  written  about  Christmas? 
A.  I  didn't  state  it  so,  sir. 
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Q.  How  did  you  state  it,  sir  i  A.  He  said  that  he  didn't  want 
to  give  a  decision  until  he  had  written  out  his  opinion  and  placed 
that  on  record  at  the  same  time  he  gave  his  decision  in  the  matter ; 
that  there  had  been  so  much  controversy  over  it,  that  he  wanted  his 
opinion  on  record  with  the  decision. 

Q.  Did  he  tell  you  he  had  made  up  his  mind  at  the  time?  A. 
No,  sir,  he  didn't 

Q.  How  many  men  went  up  with  you  on  the  morning  of  the  25th 
day  of  Deceniber,  from  Smith ville?  A.  Two  or  three  loads  I 
think;  I  went  up  the  day  before,  on  the  afternoon  of  the  24th;  I 
think  I  went  a  little  in  advance  of  them ;  I  think  I  went  up  the 
day  before ;  my  wife  went  with  me,  and  I  drove  my  own  convey- 
ance to  Norwich. 

Q.  Can  you  give  the  names  of  the  men  who  went  up  with  you  ? 
A.  There  were  these  three  commissioners ;  these  three  men  who 
were  appointed  commissioners,  Mr.  Tarbell,  Mr.  Rhodes,  Mr.  Haz- 
zard,  Mr.  Bead,  Mr.  Crozier,  Mr.  Bailey  and  myself  were  there  if  I 
recollect  all. 

Q,  When  was  the  petition  filed  for  the  appointment  of  these  three 
men  who  were  appointed  commissioners  i  A.  There  was  no  peti- 
tion filed ;  never  was  any  made. 

Q.  Now,  sir,  you  did  not  state  any  convjersation  that  you  had 
with  the  judge  in  reference  to  the  appointment  of  these  three  men 
as  commissioners ;  didn't  you  have  a  conversation  of  that  kind  ?  A. 
At  the  last  interview  which  I  stated,  following  this  thing  right 
along  as  far  as  I  had  stated  it,  he  says :  "What  men  over  there  do 
you  want  as  commissioners  ? "  or,  "  who  was  a  good  man  there  to 
appoint  as  commissioner,"  or  something  of  *tliat  sort,  and  I  think 
Mr.  Crozier  or  myself  made  the  remark  tliat  "  we  have  brought  over 
a  lot  of  men  for  you  to  choose  from,  from  Smithville ;  they  are  all 
of  them  qualified  under  the  law  to  be  commissioners  of  the  town," 
and  we  named  over  these  men. 

Q.  Named  over  these  three  men  ?  A.  No,  sir ;  named  over  all 
who  came  up. 

By  Senator  Benedict  : 

Q.  When  was  this?  A.  Just  subsequent  to  the  conversation 
that  I  detailed. 

Q.  What  day  ?  A.  The  24rth  of  December,  the  day  of  the  bond- 
ing ;  this  should  be  following  right  along  with  the  history  of  that 
morning,  as  I  gave  it  on  the  direct  examination. 
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By  Mr.  Stanton  : 

Q.  TV  ho  selected  these  three  men  ?  A.  The  judge  selected  them ; 
he  selected  them  in  the  course  of  the  conversation  with  us. 

Q.  Was  any  thing  said  in  that  conversation  as  to  your  having 
the  bonds  already  drawn  up  ?    A.  No,  sir ;  not  a  word. 

Q.  How  did  he  come  to  select  this  man,  Mr.  Rhodes?  A.  1 
named  him  among  the  others. 

Q.  He  happened  to  choose  him  ?  A.  He  was  named  as  an  old 
citizen,  and  a  good  business  man  of  strict  integrity,  and  that  he 
would  make  a  good  commissioner ;  perhaps  we  recommended  him 
more  highly  than  the  rest. 

Q.  Can  you  state  the  language  used  on  that  occasion  ?  A.  I 
have ;  I  stated  that  I  wanted  him  as  one  of  the  commissioners. 

Q.  State  what  you  said  i  A.  It  would  be  a  mere  repetition  of 
wbat  I  stated ;  good  business  man ;  old  citizen  of  the  town  ;  a  man 
whom  everybody  would  have  confidence  in  as  a  commissioner,  and 
proposed  him  as  one  of  the  men  who  would  be  as  good  a  man  as 
could  be  got. 

Q.  Who  took  those  bonds  up  to  the  town  of  Norwich  ?  A.  1 
don't  know  that  I  know  who  took  them ;  I  suppose  Mr.  Rhodes  did. 

Q.  Ton  didn't  take  them  ?    A.  No,  sir ;  I  didn't  have  them. 

Q.  Where  did  you  first  see  those  bonds,  on  the  day  of  the  24th 
of  December  ?    A.  At  the  Eagle  hotel. 

Q.  What  part  of  the  Eagle  hotel  ?    A.  Room  thirty-three. 

Q.  Who  was  there  then  with  them  ?  A.  Mr.  Rhodes  was  in 
possession  of  them. 

Q.  What  hour  in  the  day  of  the  24th  was  that  ?  A.  I  should 
judge  a  little  after  or  about  noon ;  between  11  and  2  o'clock. 

Q.  Do  you  know  how  long  they  remained  there  in  the  hotel?  A. 
Only  during  that  afternoon. 

Q.  They  did  remain  there  during  that  afternoon?  A.  No,  I 
didn't  say  that ;  they  were  taken  as  fast  as  they  were  signed  to  the 
county  clerk's  ofiSce  to  be  sealed,  and  the  county  clerk's  signature 
put  upon  them. 

Q.  You  said  that  the  judge  said  he  would  make  this  appoint- 
ment of  commissioners ;  I  understood  you  to  say  so  on  your  direct 
examination,  you  asked  him  if  he  could  appoint  them  then,  and  he 
flaid  he  would ;  what  hour  of  the  day  was  that  ?  A.  Nine  or  ten 
o'clock  1  should  think. 

Q.  About  ten  o'clock  in  the  morning  ?  A.  Along  in  the  middle 
of  the  forenoon. 
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Q.  That  was  before  jou  had  seen  the  bonds  over  at  the  hotel  t 
A.  Yes,  sir;  before  I  had  seen  them. 

Q.  Ton  sAj  he  went  down  stairs  into  the  clerk's  office,  to  get  the 
judgment  he  had  rendered?    A.  To  get  the  decision. 

Q.  Who  brought  it  up  stairs ;  did  he  ?  A.  I  don't  know ;  I  didn't 
stay  there ;  I  went  over  to  the  hotel. 

Q.  You  didn't  see  him  with  the  appointments  of  commissioners  t 
A.  I  don't  think  I  did ;  I  have  no  recollection  of  it.  % 

Q.  You  say  it  was  about  nine  or  ten  o'clock  in  the  morning  that 
he  said  he  would  go  down  and  get  this  paper  and  appoint  the  com- 
missioners)   A.  That  is  what  I  said. 

Q.  At  what  hour  did  you  first  go  to  the  surrogate's  office  that 
morning?  A.  Seven  or  eight  o'clock;  along  after  breakfast;  as 
soon  as  I  thought  he  wonld  be  in  his  office. 

Q.  About  bow  long  after  he  said  he  would  go  down  and  get  this 
paper  was  it  that  you  left  the  office?  A.  I  think  I  either  went 
down  just  as  he  went  down  to  get  it,  or  went  out  wliile  he  was 
down  getting  it. 

Q.  Did  you  go  to  the  surrogate's  office  feiore  than  oflce  that 
morning?  A.  I  went  twice  any  way;  I  might  have  gone  more 
than  that ;  I  went  once  when  I  didn't  find  him  in,  and  once  when 
I  did  find  him  in. 

Q,  Did  you  go  more  than  once  when  you  found  him  in  the  office  ? 
A.  I  don't  recollect ;  I  might  have  gone  out  and  went  back  in  again, 
if  I  recollect ;  I  won't  say  that  I  did  or  didn't. 

Q.  Did  you  see  Judge  Prindle  go  back  up  into  his  office  after  he 
went  down  to  get  this  judgment  that  you  say  he  had  filed  ?  A.  I 
don't  recollect  seeing  him. 

Q.  Now,  sir,  what  time  in  the  day  was  it  that  you  say  he  went 
out,  and  you  went  out,  he  stating  that  he  was  going  to  notify  Mr. 
Follett  ?  A.  Well,  it  was  when  I  first  found  him  in  his  office ;  it 
was  the  very  commencement  of  the  thing  that  morning. 

Q.  Do  you  say,  now,  that  he  went  out  twice,  and  you  went  out 
twice  ?  A.  I  say  just  what  I  said  all  the  way  through,  which  is  the 
history  of  the  transaction. 

Q.  What  do  you  say  now ;  do  you  say  that  you  and  he  both 
together  went  out  of  the  office  twice  that  morning?  A.  I  say  we 
both  went  out  together  when  I  found  him  the  first  time  in  the 
office ;  he  came  along  with  me  as  far  as  the  corner  where  Mr.  Con- 
way is,  and  I  went  over  to  the  hotel,  and  I  think  I  went  there  just 
about  the  time  he  did,  or  while  he  was  out,  as  he  said,  to  get  this 
paper  in  the  clerk's  office;  I  think  I  went  out  of  his  office  again  then. 
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Q.  Tou  say  you  never  had  had  a  word  with  Judge  Priudle  about 
the  printing  of  these  bonds  ?     A.  Yes,  sir. 

Q.  You  didn't  state  to  him  that  you  had  these  bonds  on  hand 
already  printed  ?    A.  No,  sir. 

Q.  There  was  no  reference  to  that  in  the  conversation  you  had 
with  him  in  regard  to  Mr.  Khodes  being  a  proper  man  to  appoint  ? 
A.  Not  the  slightest. 

Q.  You  are  positive  of  that?    A.  I  am  very  positive,  sir. 

Q.  You  say  that  n6  suggestion  was  made  by  Judge  Prindle,  at 
the  time  you  and  Mr.  Birdsell  went  there  with  the  petition  for  the 
bonding  of  the  town  of  Greene  —  that  no  suggestion  was  made  by 
him  that  Elizur  Birdsell  had  had  a  good  deal  of  experience  in  those 
matters,  and  would  be  a  good  man  to  employ  ?  A.  I  heard  no  such 
suggestion.  * 

Q.  Do  you  mean  to  swear  positively  there  was  no  such  sugges- 
tion made  to  Birdsell?    A.  I  do. 

Q.  You  know  there  was  none  ?  A.  I  think  there  was  none  made 
while  I  was  in  the  office. 

Q.  Do  you  know  that  you  heard  every  word  of  the  conversation 
that  occurred  between  Judge  Prindle  and  Mr.  Birdsell  ?  A.I  don't 
see  how  any  of  it  could  have  escaped  me. 

Q.  Do  you  know  that  you  heard  every  word  of  the  conversation  ? 
A-  I  know  it  as  well  as  I  know  I  hear  every  word  that  you  say,  sir ; 
just  as  wel]. 

Q.  Did  you  desire  any  other  knowledge  as  to  the  time  when  that 
decision  would  be  filed  in  the  Smith ville  case  than  that  you  received 
from  Judge  Prindle  in  your  conversation  that  you  stated  ?  A.  No, 
sir;  none  whatever.  ^ 

Q-  It  was  upon  this  notice  that  the  judge  gave  you  that  you  and 
your  party  again  went  up  to  the  town  of  Norwich  on  the  24th  ? 
A-  TeSj  sir. 

By  Senator  Benediot  : 

Q.  How  many  of  those  bonds  did  you  say  you  had  ?  A.  Some- 
^  thing  over  200. 

Q.  Can  you  tell  any  t^ing  about  how  many  ?  A.  I  think  it  was 
205  or  210 ;  I  think  the  amount  of  bonds  in  cash  was  $83,000 ;  I 
think  it  was  205  or  210. 

Q.  Have  you  any  reason  to  believe  that  Judge  Prindle,  on  this 
morning  of  the  24th  of  December,  before  he  named  those  commis- 
sioners that  morning  or  that  afternoon,  had  any  idea  that  Mr. 
£hode8  had  signed  those  coupons?  A.  I  don't  believe  he  had  the 
87 
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slightest  idea  of  it ;  I  don't  see  how  it  is  possible  for  him  to 
have.  ^ 

Q.  Did^  you  know  they  were  signed?  A.  Yes,  sir;  I  requested 
him  to  sign  them. 

Q.  Do  you  know  they  were  signed?  A.  I  asked  him  if  he  had 
signed  them,  and  he  said  he  had. 

Q.  When  was  that?  A.  A  day  or  two  before  the  24th  of 
December. 

Q.  How  long  did  you  say  they  were  given  to  him  to  sign  before 
that  ?  A.  It  was  quite  a  while  before  that ;  I  will  not  pretend  to 
state  just  the  time. 

Q.  Some  weeks  ?  A.  Yes,  sir. 

Q.  Some  months  ?  A.  Yes,  sir ;  I  had  the  bonds  and  I  gave 
them  to  him  just  as  it  happened  to  come  convenient. 

James  Hazzabd,  called  for  the  respondent,  being  duly  Bwoniy 
testified  as  follows : 

By  Mr.  E.  H.  Pbindle  : 

Q.  Where  do  you  reside,  Mr.  Hazzard?    A.  Smithville. 

Q.  Are  you  one  of  the  commissioners,  or  one  appointed  ?  A. 
I  am. 

Q.  You  went  to  Norwich  on  the  24th  day  of  December?  A.  The 
28d  of  December  I  went. 

Q.  You  was  there  on  the  24th  ?    A.  Yes,  sir. 

Q.  You  were  appointed  a  commissioner  ?    A.  Yes,  sir. 

Q.  State  how  you  came  to  go  ?  A.  Mr.  Crozier,  I  think,  spoke 
to  me  on  the  morning  of  the  23d,  and  said  he  was  going  up  to  Nor- 
wich and  he  would  like  to  ha^e  me  go  along,  and  I  went  with  him ; 
seven  or  eight  of  us  went  up ;  he  said  he  was  going  up  to  see  if  he 
could'get  the  decision  of  the  boading  of  the  town ;  he  wanted  to 
know  whether  it  was  going  to  be  bonded  or  not ;  that  is  the  way  I 
came  to  go. 

Q.  Had  you  any  knowledge  that  you  was  to  bo  appointed  a  oom- 
mi^sioner?    A.  No,  sir. 

Q.  Or  any  intimation  of  the  kind  ?    A.  No,  sir. 

Q.  Had  you  applied  to  be  appointed  a  commissioner  ?  A.  No, 
sir. 

Q.  Or  anybody  for  you?    A.  No,  sir;  not  to  my  knowledge. 

Q.  When  did  yon  sign  the  bonds  ?    A.  On  the  24th. 

Q.  Whereabouts  ?    A.  At  the  Eagle  hotel,  in  Norwich. 

Q.  At  what  time  of  the  day  ?    A.  Between  12  and  5  o'clock. 
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Q.  Did  the  other  commissioiier  sign  them  at  the  same  time  ?  A. 
Yes,  sir.  • 

Q.  At  the  saine  place  ?    A.  Yes,  sir. 

Q.  After  the  decision  was  filed  ?    A.  Yes,  sir. 

Q.  Yon  knew  what  the  decision  was  then  ?    A.  Yes,  sir. 

Q.  Did  you  have  any  knowledge  of  what  the  decision  would  be 
before  that  day  ?     A.  Ko,  sir. 

Q.  Did  the  judge  know  any  thing  in  relation  to  what  you  had 
done,  previous  to  that  day,  in  regard  to  those  bonds  ?  A.  Not  to 
my  knowledge,  he  didn't. 

Q.  Or  any  thing  about  the  coupons  being  signed  in  advance  ?  A. 
Not  to  my  knowledge. 

Orass-examined  hy  Mr.  Stanton  : 

Q.  Mr.  Hazzard,  you  went  up  to  the  town  of  Norwich,  at  t^at 
time,  at  the  request  of  Mr.  Crozier  ?    A.  He  asked  me  to  go  up. 

Q.  "When  did  you  hear  that  the  town  of  Smithville  was  to  be 
bonded  ?    A.  I  think  betwixt  10  and  11  on  the  24th. 

Q.  Who  did  you  go  up  with  ?  A.  I  rode  in  a  cutter  with  Mr, 
Bhodes. 

Q.  Did  you  take  up  the  bonds  ?    A.  I  did  not. 

Q.  Did  Mr.  Ehodes  ?    A.  I  cannot  tell  that. 

Q.  You  don't  know  who  did  ?     A.  No,  sir. 

Q.  When  did  you  first  see  the  bonds  that  day  ?  A.  I  should 
think  shortly  after  12  o'clock. 

Q.  Where?    A.  In  the  Eagle  hotel. 

Q.  Did  you  sign  the  bonds  at  that  time  ?    A.  Yes,  sir. 

Q.  At  the  time  you  first  saw  them,  you  went  to  sign  the  bonds  ? 
A.  Yes,  sir. 

Q.  Who  was  with  yon  at  that  time?  A.  Mr.  Rhodes,  Mr.  Bailey 
and  Mr.  Tarbell  were  in  the  room  where  I  first  saw  the  bonds,  I 
think ;  there  may  have  been  otheis,  but  I  am  not  positive. 

Q.  Did  you  go  to  the  office  of  the  county  judge  that  morning  t 
A.  I  went  up  some  time  before  dinner. 

Q.  Who  went  with  you  ?  A.  I  think  that  Mr.  Tarbell  and  Mr. 
Rhodes  went  with  me. 

Q.  Was  there  any  talk  at  that  time  about  the  commissioners,  as 
to  who  should  be  appointed  ?  A.  I  understood  at  that  time  that 
we  were  appointed  first  commissioners ;  I  understood  it  in  some 
way,  I  don't  know  how. 

Q.  Where  were  you  when  you  learned  that  fact  ?  A.  I  cannot  say 
whether  it  was  in  the  hotel  or  about  there ;  I  was  in  and  out. 
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Q.  Then  you  went  over  to  the  suiTogate's  office  ?    A.  Yes,  sir. 

Q.  Do  you  recollect  who  told  you?    A.  No,  sir.     ' 

Q.  You  went  over  to  sign  the  bonds  after  you  heard  you  were 
appointed  commissioner  ?    A.  Yes,  sir. 

Q.  How  many  did  you  sign  that  day  ?     A.  I  think  205. 

Q.  How  long  were  you  about  it?  A.  As  I  said  before,  I  cannot 
tell  you  exactly,  but  somewhere  from  three  to  five  hours ;  1  didn't 
pay  much  attention  to  the  time,  because  I  didn't  think  any  thing 
about  it  at  the  time ;  I  know  it  was  nearly  night  when  I  came 
there. 

Q.  As  fast  as  you  signed  them  they  were  sent  to  the  clerk's  office 
for  j*egistration,  were  they  ?  •  A.  I  cannot  say,  sir ;  they  were  taken 
out  of  the  room. 

Q.  Did  you  hear  any  portion  of  the  conversation  between  Judge 
Prindlc  and  the  officers  of  this  company,  as  to  whom  should  be 
appointed  commissioner  on  that  day  ?    A.  If o,  sir. 

Q.  You  knew  nothing  of  the  transaction  until  you  were  notified 
that  you  were  appointed  t    A.  That  is  the  first  I  heard  of  it. 

Q.  You  are  positive  that  was  before  dinner  ?  A.  I  think  it  was 
a  little  before  dinner. 

•By  Senator  ^KNEDicr: 

Q.  What  is  your  dinner  hour  out  there  ?    A.  Half-past  twelve. 

By  Mr.  Stanton  : 

Q.  What  was  the  dinner  hour  that  day?  .A.  Half-past  twelve ; 
you  undoubtedly  know  that  is  the  dinner  hour  in  Norwich. 

By  Mr.  E.  H.  Pbindlb  : 

Q.,  Has  that  road  been  built?    A.  Yes,  sir.  , 

Q.  In  operation  .now  ?    A.  Yes,  sir. 

Q.  What  is  the  length  of  it  ?    !L.  Nine  miles. 

Lewis  S.  Hayes  recalled. 

By  Mr.  Stanton  : 

Q.  You  were  indicted  for  conspiracy,  wasn't  you,  witk  one  Hur- 
ley, to -destroy  the  maps  of  th^  Greene  Kailroad  Company?  A. 
No,  sir. 

Q.  You  had  a  civil  action  brought  against  you  and  judgment 
recovered  against  you  of  $1,000,  didn't  you  ?  A.  Myself  and  Mr. 
Crozier  and  some  others. 
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Q.  For  destroying  the  maps  of  the  railroad  company !  A.  Yes, 
sir. 

Chablbs  p.  Tabbxll  called  for  the  respondent,  and  being  dnly 
sworn,  testified  as  follows : 

By  Mr.  E.  H.  Peebtdlb  : 

Q.  Where  do  yon  reside,  Mr.  Tarbell !  A.  Town  of  Smithville, 
Cbenango  coanty. 

Q.  Were  yon  one  of  the  commissioners  I    A.  I  was, 

Q.  Did  yon  go  to  Norwich  on  the  24th  of  December  ?  A.  I  was 
there  on  the  23d  of  December. 

Q.  State  how  yon  came  to  go  1  A.  I  went  np  at  the  suggestion 
of  Mr.  Jesse  Bead  ;  he  came  and  asked  me  to  ride  up  to  Norwich ; 
he  said  there  was  a  prospect  of  getting  a  decision  for  bonding  the 
town  of  SmithviUe,  and  he  wanted  to  go  up,  hearing  the  commis- 
sioners would  be  appointed ;  accordingly,  I  went  up  with  Mr.  Bead ; 
I  rode  in  his  team. 

Q.  Did  you  sign  the  bonds?    A.  Yes, 'sir. 

Q.  When  and  where  ?  A.  On  the  24th,  in  the  afternoon ;  directly 
after  dinner,  in  the  Eagle  hotel. 

Q.  Did  Judge  Prindle  know  any  thing  about  the  bonds  having 
been  issued  beforehand,  or  the  coupons  signed  ?  A.  Not  that  I 
know  of. 

Q,  Did  yon  have  any  knowledge  beforehand  how  the  decision 
would  be  made,  or  that  you  were  to  be  appointed  commissioner  f 
A.  No,  sir. 

Q.  Or  any  intimation  of  that  kind  ?    A.  No,  sir. 

Q.  You  signed  the  bonds  that  day  ?  A.  Yes,  sir ;  I  commenced 
directly  after  dinner. 

Q.  You  have  always  lived  at  Smithville  ?    A.  Yes,  sir. 

Q.  An  old  resident  there  ?    A.  Yes,  sir. 

Q.  Do  you  recollect  of  being  in  Greene,  at  a  public  meeting,  last 
fidl,  during  the  campaign,  that  Mr.  FoUett  addressed?    A.  Yes,  sir. 

Q.  Did  yon  hear  him  make  a  statement  that  the  names  of  the 
commissioners  had  been  lithographed  in  the  bonds  beforehand  ?  A. 
Yes,  sir ;  after  being  called  out  several  times  by  him  and  the  crowd, 
I  told  him  that  it  was  a  mistake,  and  that  they  were  not  lithe^- 
graphed. 

CT(^9-^QMirnmaU(m'by  Mr.  SrAirroEr: 
Q.  Where  did  you  first  see  the  bonds  that  day  ?    A.  In  the 
Eagle  hotel. 
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Q.  Ton  didn't  take  them  to  Norwicsh  ?    A.  No,  sir. 

Q.  You  don't  know  who  did  ?  A.  I  think  I  saw  Mr.  Bhodes, 
and  he  took  them  ont  of  his  valise;  I  told  him  to  take  them  np; 
saw  them  taken  out  of  the  valise  at  all  events. 

Q.  What  time  of  the  day  did  yon  first  know  yon  were  to  be 
commissioner?    A.  Some  time  abont  11  o'clock,  perhaps. 

Q.  Had  there  been  any  talk  before  you  weirt  up  there  between  the 
officers  of  the  company  and  yourself,  that  you  would  be  appointed 
commissioner  ?    A.  No,  sir. 

Q.  You  say  it  was  about  11  o'clock  that  you  heard  you  were  to 
be  commissioner;  who  told  you  at  that  time?  A.  Mr.  Read  told 
me  between  eleven  and  twelve ;  it  might  have  been  nearer  twelve 
than  eleven,  perhaps. 

Q.  Were  you  at  the  office  of  the  county  judge  that  morning  ?  A. 
No,  sir. 

Q.  Didn't  go  there  at  all?  A.  I  went  to  the  county  clerk's 
office. 

Q.  What  time  did  you  go  there  ?  A.  Directly  after  eleven  or 
twelve ;  I  went  there  directly  after  I  heard  I  was  appointed ;  went 
over  from  the  hotel. 

Q.  Who  did  you  see  there  in  the  clerk's  office  ?  A.  Mr.  Thomp- 
son and  his  clerk,  I  believe. 

Q.  Anybody  else  ?    A.  Rhodes  and  Hazzard  went  in  with  me. 

Q.  Did  you  take  the  bonds  in  at  that  time  ?    A.  No,  sir. 

Q.  You  started  for  Norwich  at  the  suggestion  of  Mr.  Read  ?  A. 
Yes,  sir. 

Q.  Was  Mr.  Read  one  of  .the  directors  of  this  road  ?  A.  Yes, 
sir. 

Andrew  Bailey,  a  witness  on  behalf  of  the  respondent,  being 
duly  sworn,  testified  as  follows : 

Senator  Benedict  —  Mr.  President,  I  move  that  when  the  Senate 
take  a  recess  at  seven  o'clock,  it  be  until  eight  o'clock  this  evening. 

The  question  was  put  on  Senator  Benedict's  motion  and  was 
declared  carried. 

By  Mr.  E.  H.  Prindle  : 

Q.  Where  do  you  reside  ?     A.  Smith ville,  Chenango  county. 

Q.  Are  you  one  of  the  directors  of  this  railroad  company  ?  A. 
Yes,  sir. 

Q.  Did  you  go  to  Norwich  on  the  24:th  of  December  ?  A.  Yes, 
sir,  on  the  day  spoken  of;  I  don't  remember  the  date  myself. 

Q.  How  did  you  happen  to  go  ?     A.  I  don't  really  know  myself ; 
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I  don't  know  what  suggestion  I  went  on ;  I  know  I  went  with  the 
rest  of  them. 

Q.  Don't  remember  the  particulars?    A.  No,  sir. 

Q.  Went  upon  railroad  matters  f    A.  Yes,  sir. 

Q.  Did  yon  know  at  that  time,  in  advance  of  the  decision,  what 
the  decision  of  the  county  judge  would  be,  or  was  to  be  ?  A. 
No,  sir. 

Q.  Or  who  was  to  be  appointed  commissioner  t    A.  No,  sir. 

Q.  Or  have  any  intimation  ?    A.  No,  sir. 

Q.  Did  the  county  judge,  so  far  as  you  know,  know  any  thing 
about  the  bonds  having  been  prepared  beforehand  or  coupons 
signed  by  anybody  ?    A.  Not  to  my  knowledge. 

Cross-examination  h/  Mr.  Stanton  :  * 

Q.  Were  you  in  the  judge's  office^  in  the  morning  when  the  talk 
was  had  about  the  appointment  of  the  commissioners?  A.  No, 
sir. 

Chab.  J.  BowDisH,  a  witness  on  behalf  of  the  respondent,  being 
duly  sworn,  testified  as  follows : 

By  Mr.  E.  H.  Pmndle  :  . 

Q.  Where  do  you  reside?    A.  Glen  Cove,  Long  Island. 

Q.  What  is  your  profession  ?     A.  Clergyman. 

Q.  Where  did  you  reside  in  1870,  in  the  fall  ?  A.  In  Collins- 
villa,  Connecticut. 

Q.  What  relation  were  you  to  the  Eev.  Leonard  Bowdish, 
deceased?    A.  Nephew. 

Q.  State  whether  there  were  other  nephews  beside  yourself,  and 
how  many?    A.  Four  others. 

Q.  All  of  the  same  profession  as  yourself?    A.  Yes,  sir. 

Q.  Can  you  state  Where  they  resided  then  ?  A.  A.  C.  Bowdish, 
Marathon,  New  York,  W.  W.  Bowdish,  Bridgeport,  Connecticut ; 
E.  S.  Bowdish  in  Steele  county,  MinneRota  ;  I  don't  remember  the 
town  now  ;  and  W.  M.  Bowdish  in  Winona  county,  Minnesota. 

Q.  Leonard  Bowdish  had  no  children  ?    A.  No,  sir. 

Q.  Were  there  nieces  also  ?     A.  Yes,  sir. 

Q.  Where  did  they  reside  ?  A.  One  in  Bainbridge,  New  York, 
and  the  other  in  An  oca,  Minnesota. 

Senator  Weismann  —  What  charge  is  this  ?  * 

Mr.  E.  H.  Feindle  —  The  fifty-second  charge. 

Q.  Nancy  Bowdish  was  the  widow  of  the  Rev.  Leonard  Bow 
dish  ?     A.  Yes,  sir. 


696  PROCEEDINGS  IN  THE 

Q.  State  what  yoa  had  to  do  in  regard  to  that  estate  after  th» 
decease  of  your  uncle ;  go  on  and  give  i  statement  of  the  facts  ?  A. 
I  was  informed  by  the  witnesses  of  the  will,  at  the  time  the  will 
was  witnessed,  that  I  was  the  executor  of  the  will ;  and,  after  the 
funeral,  I  asked  to  see  the  will,  believing  that  I  was  the  executor,, 
and  permission  was  not  granted  to  me  to  see  the  will. 

Q.  Of  whom  did  you  ask  permission  ?  A.  Of  the  widow,  who  had 
possession  of  the  will ;  I,  thinking  that  I  had  a  right  to  see  it, 
said  to  her  that  if  she  would  give  me  a  copy  of  the  will,  as  I  must 
return  to  my  home  in  Connecticut  immediately,  that  I  would  give 
her  her  own  time  to  go  forward  and  prove  the  will,  and  she  stated  to 
me  that  I  was  not  an  executor  of  the  will ;  that  I  had  nothing  to  do 
with  the  estate;  that  it  was*none  of  my  business;  that  she  should 
take  her  own  time,  and  perhaps  would  go  to  Ohio  before  the  will 
was  proven.  Statements  had  •been  made  to  other  members  of  my 
family  that  led  me  to  think,  in  order  to  secure  the  estate  to  the 
legatees,  it  was  necessary  for  me  to  take  counsel  and  prompt  action 
in  the  matter,  and  I  went  that  afternoon  to  Norwich  and  engaged 
the  services  of  an  attorney,  put  it  into  his  hands  and  he  took  charge 
of  the  matter. 

Q.  AVhat  attorney  was  it?  'A.  Geo.  W.  Eay. 

Q.  State  what  was  done,  so  far  as  you  know  i  A.  He  made  out 
the  papers  and  then  went  himself  and  saw  these  parties. 

Q.  Can  you  state  what  papers  they  were  ?  A.  The  commence- 
ment of  the  action  for  the  proof  of  the  will;  I  made  the  affidavit  for 
the  commencement  of  the  proof  of  the  will  in  behalf  of  the 
legatees,  and  I  put  the  matter  in  his  hands  as  my  attorney,  and  then 
immediately  left  for  my  home  in  Connecticut,  and  didn't  see  him 
again,  and  we  had  communication  by  mail  up  to  the  time  that  the 
will  was  proven,  when  I  again  returned  to  Norwich  to  the  proof  of 
the  will. 

Q.  Were  citations  issued  to  the  various  legatees  and  heirs  ?  A. 
Yes,  sir. 

Q.  Did  you  know  any  thing  about  how  they  were  served  ?  A. 
They  were  served- — 

Q.  Or  by  whom  they  were  served  ?    A.  By  mail,  I  thin^f. 

Q.  No  —  who  did  the  business  i     A.  Geo.  W.  Ray. 

Mr.  Peoxham  —  Don't  answer  unless  you  know  individually. 

By  Mr.  E.  H.  Prindle  : 
Q.  You  left  it  with  him  to  do  ?    A.  I  directed  him  to  do  it,  and 
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he  made  out  the  papers,  serving  the  notices  on  all  these  parties  that 
afternoon  while  I  was  in  the  office ;  before  I  left. 

Q.  Then  yon  left  him  to  serve  them,  or  procure  the  service?  A. 
Yes,  sir. 

Q.  What  was  done  on  your  return,  and  on  the  return  of  the  cita- 
tions ?  A.  I  will  refer  to  my  diary  of  July  14th ;  I  returned  to 
Norwich,  and  on  July  15th,  I  met  Mr.  Ray  in  his  office,  and  held 
some  consultations  with  him  in  reference  to  the  proof  of  the  will ;  1 
saw  the  will  for  the  first  time  on  the  14th,  and  on  the  15th 
Jndge  Prindle  was  sick  ;  not  able  to  be  at  his  office,  and  I  had  a 
conversation  with  the  attorney,  Mr.  Ray,  and  he,  with  the  widow 
and  the  witnesses,  went  to  the  residence,  I  believe,  of  Judge  Prin- 
dle ;  he  so  informed  me,  and  the  will  was  proven  there. 

Q.  What  further  steps  were  taken  ?     A.  By  whom. 

Q.  By  you  or  by  Mr.  Ray  ;  any  thing  in  relation  to  bail,  or  any 
thing  of  that  kind ;  whether  a  petition  was  made ;  application  was 
made  to  the  surrogate  requiring  her  to  give  bail  ?  A.  I  did  make 
application  that  there  should  be  sufficient  bail  given,  to  secure  the 
estate  to  the  legatees. 

Q.  You  were  anon-resident?  A.  I  was  in  Connecticut  at  the 
time. 

Q.  Had  you  heard  that  she  claimed,  that  by  the  laws  of  Ohio,  she 
could  hold  all  the  property  there,  or  any  thing  to  that  effect  ?  A. 
She  told  my  sister  that. 

Q.  You  apprehended  that  she  might  go  to  Ohio  ?  A.  Slie  inti- 
mated as  much  as  that  to  me  in  the  conversation  that  afternoon 
when  I  requested  to  see  the  will ;  and  her  intimating  that  she  might 
have  to  go  to  Ohio  before  the  will  was  proven,  cormected  with  the 
statement  she  had  made  to  my  sister  in  reference  to  the  laws  of 
Ohio,  led  me  at  once  to  se6  that  it  was  necessary  for  me,  as  the 
representative  of  the  legatees,  to  take  steps  at  once  to  secure  the 
estate. 

Q.  Mr.  Ray  did  whatever  business  was  done  there  for  you  ?  A. 
Yes,  sir. 

Q.  The  widow  did  finally  give  the  bail  ?     A.  Yes,  sir. 

Q.  How  much  did  Mr.  Ray  pay  you  for  your  expenses?  A.  For 
the  two  trips,  from  Connecticut  to  Norwich  and  back,  was  $50. 

Q.  Mr.  Ray  said  the  whole  bill  was  $225  ;  that  included  your 
bill?     A.  Yes,  sir. 

Q.  Were  the  heirs  all  satisfied  with*that  ?    A.  They  were. 

Q.  This  property  all  went  to  the  heirs ;  all  went  to  the  legatees 
mentioned,  after  Mrs.  Bodwish  had  her  life  interest  in  it  ?    A.  She 
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has  the  interest  on  it  daring  her  life-time,  and  then  it  went  to  tiie 
heirs. 

Q.  They  were  all  satisfied  with  the  charges  of  Mr.  Eaj  for  what 
he  did  ?  A.  After  the  bonds  were  fixed  and  it  was  secured  and  all, 
I  wrote  a  letter  to  Mr.  Say  stating  that,  as  the  representative  of 
the  legatees,  I  could  assure  him  that  we  were  perfectly  satisfied 
with  the  manner  in  which  he  had  done  our  business,  and  the  prompt- 
ness with  which  it  had  been  carried  out,  and  desired,  on  behalf  of 
the  legatees,  that  he  should  be.  liberally  rewarded  for  his  services. 

Croes-eoMimmation  by  Mr.  Stanton  : 

Q.  How  soon  after  the  fiineral  services  was  it  that  you  had  the 
conversation  with  Mrs.  Bowdish  that  you  speak  of?  A.  That  was 
the  same  day. 

Q.  How  soon  after!    A.  Probably  in  the  course  of  four  hours. 

Q.  Can  you  give  it  more  definitely  than  that ;  where  was  the 
funeral  held  ?    A.  At  the  house  of  her  brothers  in  Earlville. 

Q.  Where  did  this  conversation  occur?    A.  At  that  house. 

Q.  How  far  from  the  house  was  the  corpse  buried  ?  A.  I  don't 
know ;  perhaps  quite  a  distance ;  perhaps  two  miles. 

Q.  It  was  shortly  after  your  return  from  the  cemetery?  A. 
Within  perhaps  two  or  three  hours. 

Q.  Where  did  you  go  for  counsel  first  ?  A.  We  went  to  Norwich^ 

Q.  Who  did  you  see  ?    A.  1  saw  Mr.  Ray. 

Q.  At  what  ofiSce  did  you  see  him  ?    A.  In  his  office. 

Q.  Where  was  his  office  ?  A.  It  was  in  the  second  story  of  a 
building  opposite  the  Eagle  Hotel ;  I  don't  know  the  number  of  the 
street  nor  the  number  of  the  building. 

Q.  Did  you  go  down  intending  to  find  Mr.  Ray  ?  A.  I  went 
down  intending  to  find  a  lawyer  and  engage  counsel. 

Q.  Who  first  suggested  the  name  of  Mr.  Ray  to  you  ?  A.  My 
brother-in-law. 

Q.  Had  he  been  acquainted  with  him  ?  A.  He  said  he  knew 
him. 

Q.  There  was  no  suggestion  of  going  to  Judge  Prindle  in  the 
matter  ?    A.  To  me  ? 

Q.  Yes,  sir  ?    A.  No;  sir. 

Q.  Do  you  know  whether  the  office  where  you  found  Mr.  Ray 
was  the  surrogate's  office  ?    A.  I  supposed  it  was. 

Q.  Was  it  the  same  office 'where  you  went  to  do  the  business  to 
prove  the  will  ?     A.  Yes,  sir. 
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Q.  Over  the  county  clerk's  office  ?     A.  I  believe  it  was. 

Q.  You  were  paid  $50  by  Mr.  Ray,  you  say  ?    A.  Yes,  sir. 

Q.  Did  yon  ever  pay  Mr.  Eay  any  thing  for  his  services  %  A* 
His  services  were  taken  from  the  estate. 

Q.  Yon  never  paid  him  any  thing  on  your  own  part !  A.  No, 
sir. 

Q.  He  paid  you  $50  for  what  ?    A.  Expenses. 

Q.  When  and  where?  A.  From  OoUinsville  to  Norwich  and 
return  twice.  • 

Q.  The  first  time  you  came  np  to  the  funeral  ?    A.  Yes,  sir. 

Q.  It  was  your  expenses  coming  up  attending  the  funeral  that 
was  intended  to  be  covered  %  .  A.  When  1  got  there  and  found  that 
I  was  named  as  the  executor  of  the  will,  I  went  forward  with  that 
business,  and  he  said  that  my  expenses  there  would  be  paid. 

Q.  How  long  were  you  up  at  Earlville  at  the  time  of  the  funeral  % 
A.  Do  you  mean  how  long  I  was  in  New  York ;  in  the  State. 

Q.  I  mean  how  long  you  were  at  Earlville,  where  the  funeral  was 
held  ?    A.  I  was  there  one  day. 

Q.  How  many  days  were  you  in  Norwich ;  more  tharf  one  ?  A. 
No,  sir. 

Q.  Did  you  go  directly  home  from  there?  A.  I  went  to  Bain- 
bridge  and  then  home. 

Q.  Do  you  mean  that  you  spent  two  days  at  Norwich  and  Earl- 
ville together,  or  was  it  the  same  day  that  you  were  at  both  places  t 
A.  Two  days ;  I  was  at  Earlville  May  25th,  and  in  Norwich  May 
26th. 

Q.  How  far  is  it  from  Collinsville  to  Norwich  ?    A.  I  don't  know. 

Q.  What  part  of  the  State  of  Connecticut  is  Collinsville  ?  A, 
Near  the  city  of  Hartford. 

Q.  Do  you  know  what  the  fare  is  from  Collinsville  to  Norwich  ? 
A..  No. 

Q.  About  what  amount  ?  A.  I  kept  an  item  of  my  expenses ; 
the  first  time  I  went  — 

Q.  Answer  the  question  about  the  fare.  A.  I  kept  an  item  of 
my  expenses,  railroad  fare  and  hotel  fare,  and  the  first  time  it 
amounted  to  between  $26  and  $27. 

Q.  Will  you  answer  my  question ;  about  how  much  is  the  fare 
firom  Collinsville  to  Norwich  ?    A.  I  cannot. 

Q.  How  long  did  it  take  to  go ;  more  than  a  day  ?  A.  It  took 
me  a  day  and  a  half. 

Q.  When  was  this  $50  paid  to  you?  A.  It  was  in  April,! 
believe,  of  '71. 
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Q.  Was  that  at  the  time  of  the  proof  of  the  will  ?  A.  No,  sir ; 
it  was  after  the  settlement  of  the  estate. 

Q.  Were  you  at  Norwich  at  that  time?    A.  No,  sir. 

Q.  Did  you  go  directly  when  you  came  from  Collinsville  to  Earl- 
ville  ?    A.  The  first  time  do  you  mean } 

Q.  Yes,  sir ;  when  you  first  came  to  the  funeral,  did  you  go 
directly  from  Collinsville  to  Earlville  ?  A.  I  went  directly  to  Bain- 
bridge  ;  I  was  telegraphed  to,  that  the  uncle  died  there,  and  we 
expected  to  find  him  there  at  Bainbridge. 

Q.  Went  directly  from  Bainbridge  to  Earlville?  A.  Yes,  sir; 
went  from  New  York  by  the  New  York  and  Erie  railroad  to  Bing- 
hamton. 

Q.  What  time  was  this  will  proved  ;  was  it  July  ?  A.  I  have  the 
date  here,  July  15th. 

Q.  Of  what  year  ?    A.  Of  '70. 

Q.  Was  it  the  April  following  when  this  sum  of  $50  was  paid 
you  by  Ray  ?    A.  I  believe  it  was. 

Q.  Where  was  that  paid  you,  in  Norwich?  A.  It  was  sent  to 
me  by  mail. 

Q.  Did  you  have  any  interview  with  Judge  Prindle  in  reference 
to  that  $60?    A.' No. 

Q.  In  i^eference  to  the  payment  of  your  expenses  ?    A.  No. 

Q.  You  never  had  any  talk  with  him  about  that  matter  ?    A.  No. 

Q.  Did  you  ever  make  any  affidavit  of  the  amount  of  your  expen- 
ses?    A.  I  didn't;  I  handed  him  my  bill;  it  was  so  much. 

Q.  When  did  you  hand  that  bill  in?  A.  At  the  time  of  my 
second  visit  to  Norwich. 

Q.  Who  did  you  hand  it  to  ?    A.  Ray. 

Q.  Who  did  you  make  the  bill  out  against  ?  A.  I  handed  the 
amount  of  my  expenses  to  him ;  to  Ray. 

Q.  You  made  out  no  formal  bill  ?    A.  No,  sir. 

Q.  The  heirs,  you  say,  were  all  satisfied  with  this ;  did  you  com- 
municate with  all  the  parties  interested  in  the  estate  in  reference  to 
it?     A.  My  brothers  and  sisters;  I  did. 

Q,  Did  you  tell  them  how  much  was  taken  in  expenses?  A.  It 
wasn't  stated ;  they  said  whatever  arrangements  I  made  with  refer- 
ence to  it,  they  would  be  satisfied  with. 

Q.  They  never  knew  any  thing  about  how  much  was  taken  in 
the  way  of  expenses  ?     A.  Not  to  my  knowledge. 

Q.  When  did  you  know  of  the  amount  that  was  taken  for  expen- 
ses in  this  matter?     A.  I  cannot  tell  that. 
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Q.  Do  you  know  to-day ;  in  the  way  of  expenses !    A.  Tes,  sir. 

Q.  When  did  yon  first  learn  the  amonnt  1  A.  Say  told  me  the 
amount  of  the  charges  some  time  in  the  latter  part  of  April,  1871, 1 
think. 

Q.  Did  Bay  go  to  Collinsville  to  see  you  at  any  time  ?  A.  He 
did. 

Q.  Did  you  see  him  there  ?    A.  I  did. 

Q.  When  was  that  1 

It  being  nearly  7  o'clock  Senator  Palmbb  said :  Mr.  President,  I 
move  that  the  time  be  extended,  as  this  witness  wanted  to  go  away 
on  the  boat  at  8  o'clock. 

The  PfissiDENT  —  I  will  allow  the  witness  to  proceed  until  the 
counsel  gets  through  with  the  witness. 

The  WriNEss  —  I  will  say  to  the  counsel  and  the  Senate  that  my 
wife  is  quite  HI,  and  it  is  quite  necessary  I  should  get  back  to-night. 

Q.  When  did  Ray  go  to  see  you  at  Collinsville  ?  A.  I  am  not 
able  to  tell ;  I  didn't  make  a  memorandum  of  it  in  my  diary ;  I  am 
not  able  to  tell  the  month,  but  it  was  in  '71,  in  the  early  part  of 
the  year. 

Q.  Did  he  go  on  your  application  ?    A.  No. 

Q.  How  did  he  come  to  go  there  ?  A.  He  was  my  attorney,  and 
he  said  he  thought  it  was  for  the  interests  of  the  estate  that  I  should 
know  how  things  were  going,  and  came  there  to  consult  with  me. 

Q.  You  never  had  sent  for  him  f    A.  No,  sir. 

Q.  Do  you  know  who  else  Ray  visited  of  the  legatees  of  this  will 
at  that  time  on  that  trip  ?  A.  I  don't  know ;  I  don't  know  that  he 
Tisited  any  one. 

Q.  Did  Mrs.  Bowdish,  the  widow,  make  any  opposition  to  giving 
bail  ?    A.  I  don't  know. 

Q.  There  was  no  contest  over  that  question  that  you  were  aware 
of!    A.  No,  sir. 

Q.  Did  you  ever  talk  with  her  about  the  payment  of  this  money ; 
the  expenses  of  this  proceeding!    A.  No,  sir. 

Q.  You  don't  know  whether  she  is  satisfied  or  not !  A.  I  don't 
from  personal  knowledge. 

Q.  You  knew  she  was  interested  in  the  estate  largely !  A.  Yes, 
m,  * 

By  Senator  Benkdiot  : 

Q.  Did  you  turn  out  to  be  executor  of  the  will !  A.  Condi- 
tionally. 
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Senator  Tiemajot: 

Q.  After  her  death  or  her  incapacity  1  A.  Her  incapacity ;  when 
I  first  saw  it ;  the  facts  are  like  these,  that  the  witness,  one  of  the 
witnesses  and  my  brother  and  brother-in-law,  who  are  present,  saw 
my  name  in  the  will  as  executor,  and  they  so  informed  me,  and  at 
the  time  of  my  making  my  aflSdavit  in  behalf  of  the  legatees,  I  sup- 
posed that  I  was  the  executor  associated  with  her ;  when  I  came  to 
see  the  will  I  found  that  it  was  conditional ;  in  case  of  her  being 
incapacitated,  or  at  her  death. 

The  Senate  took  a  recess  to  8  p.  m,  of  this  day  (July  10th). 


July  10, 1872. 
Senate  re-assembled  at  8  o'clock,  p.  m. 

Fbedebiok  Mebbill,  a  witness  called  on  behalf  of  the  respondent, 
having  being  duly  sworn,  testified  as  follows : 

Mcammed  h/  Mr.  E.  H.  Pbindle: 

Q.  Do  you  know  Hiram  R.  Humphrey,  or  do  you  remember 
him  ?    A.  No,  sir ;  I  can't  say  that  I  do ;  I  remember  the  case. 

Q.  You  remember  the  particular  case  ?    A.  Yes,  sir. 

t^.  What  were  you  doing,  and  where  did  you  reside  in  1869,  on 
the  14:th  day  of  October?  A.  I  was  in  Mr.  Prindle's  office  at  Nor- 
wich ;  I  resided  there. 

Mr.  E.  H.  Prindle  —  I  hardly  see  how  you  can  examine  this 
witness.  I  want  to  prove  the  very  day,  and  the  letters  of  adminis- 
tration were  dated  on  that  very  day.  They  are  not  here;  they 
have  gone  to  the  printer. 

Q.  Do  you  recollect  a  man  by  the  name  of  Humphrey  i  A.  Yes, 
sir ;  I  recollect  the  case  —  the  Humphrey  case. 

Q.  Will  you  state  what  occurred,  and  where  Judge  Prindle  and 
Mr.  Ray  were  that  day?  A.  The  gentleman  by  the  name  of 
Humphrey,  he  came  and  applied  for  letters  of  administration  of  his 
brother's  estate.  I  think  it  was  —  I  won't  be  positive.  Mr.  Ray 
was  in  Otselic  trying  a  case ;  Mr.  PVindle  was  at  Cortland.  He 
wanted  to  know  if  the  business  could  be  attended  to,  and  I  went 
over  to  see  you  ;  your  office  was  on  Main  street  then  ;  you  was  not 
at  home,  and  I  went  in  the  opposite  office— -Mr.  Marvin's;  he  said 
that  the  business  could  be  did,  and  wanted  I  should  send  him  over; 
'  I  told  him,  and  he  said,  if  I  could  do  it  just  as  well,  he  would  just 
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B8  lief  I  would  do  it ;  he  had  his  petition  and  bond  already  drawn 
up.  I  made  out  letters  of  administration  and  filed  the  order  subject 
to  Mr.  Prindle's  approval.     That  is  all  there  was  of  it. 

Q.  Now  state  how  it  was  about  stamps  and  money,  whatever  it 
was  ?  A.  Well,  I  couldn't  say  exactly  how  much  the  stamps  v^ere ; 
I  know  he  paid  me  $2  more  than  the  stamps  amounted  to,  for  my 
services. 

Q.  Did  you  go  and  buy  the  stamps  ?  A.  No,  sir ;  I  did  not ;  I 
fient  out  for  them. 

Q.  Who  did  you  send  out  I  A.  Webster ;  Webster  was  in  the 
office. 

Q.  What  Webster  was  it  ?    A.  Edward  Webster. 

Q.  Do  you  remember  any  thing  about  who  he  said  had  drawn 
the  papers  ?    A.  Loren  Winsor. 

Q.  You  filled  out  a  blank  and  gave  him  the  letters  of  administra- 
tion !    A.  I  did ;  yes,  sir. 

Q.  And  did  yon  record  the  letters  in  a  book  ?     A.  I  did. 

Q.  You  did  it  at  his  urgent  request  ?    A.  Yes,  sir. 

Q.  Without  any  authority  from  the  surrogate  ?  A.  The  surrogate 
wasn't  there. 

Oros^-examifuUian  hf  Mr.  Stanton  : 

Q.  How  did  you  come  to  charge  him  any  thing  for  your  services 
in  the  case  ?    A.  I  don't  know,  sir. 

Q.  How  long  had  you  been  in  the  office  at  thsit  time  ?  A.  About 
one  year. 

Q.  You  followed  the  practice  of  the  office  in  making  the  charge, 
I  suppose  ? 

Mr.  E.  H.  Pmndlb  —  I  object  to  that. 

By  Mr.  Stanton  : 

Q.  Can  you  tell  how  you  came  to  make  the  charge  ?  A.  I  made 
it;  how  do  you  come  to  make  any  charges  for  your  work  ? 

Q.  How  many  times  have  you  been  arrested  for  stealing  ?  A, 
Never,  sir. 

Q.  How  many  for  obtaining  property  under  false  pretenses  ?  A. 
Never,  sir. 

Q.  Never  in  your  life  ?    A.  Never  in  my  life,  sir,  arrested. 

Q.  How  many  times  have  you  heard  of  process  being  issued  for 
you  ?    A.  I  have  heard  it  once. 

Senator  Tiemann  —  What  has  that  got  to  do  with  it? 
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Mr.  Stanton  —  Nothing  in  particular,  sir;  it  may  have  some 
effect  upon  the  credibility  of  the  witness. 

Q.  Now,  sir,  can  you  tell  for  a  certainty  that  Mr.  Humphrey 
never  saw  Mr.  Prindle  before  he  .went  to  Norwich  ?  A.  Not  on 
that  d^y,  sir,  he  didn't. 

Q.  When  did  Prindle  come  home  from  Cortland  V  A.  Well, 
Bay  came  home  first ;  I  think  it  was  the  next  day  after  ;  I  couldn't 
Bwear  as  to  the  dates ;  however,  I  think  Eay  came  home  the  next 
day  after  I  issued  these  letters. 

Q.  Can  you  tell  just  when  Mr.  Prindle  came  home  from  that 
journey  to  Cortland  ?    A.  I  cannot. 

Q.  You  don't  know  whether  he  got  home  the  same  night  that 
this  business  was  transacted  or  not,  do  you  ?    A.  Yes,  sir. 

Q.  You  have  got  a  distinct  recollection  of  that,  have  you  i  A. 
Well,  I  didn't  see  him. 

Q.  You  didn't  see  him  ?  A.  I  didn't  see  him  that  night  nor  the 
next  day. 

Q.  You  don't  know  whether  Mr.  Humphrey  saw  him  or  not  ? 

A.  I  do  not. 

He-direct  excmiiruition  ly  Mr.  E.  H.  Pbindlb  : 

Ql  You  know  that  Mr.  Humphrey  didn't  see  him  in  the  office  ? 
A.  He  didn'  see  him  in  that  office  at  the  time  I  issued  the  letters. 

Q.  You  know  that  Judge  Prindle  didn't  order  Mr.  Ray  to  do 
*  any  business  or  take  any  money  ?  A.  There  wasn't  either  of  them 
there. 

Q.  What  is  your  business  now  t  A.  I  am  a  clerk  in  the  D.  L. 
and  W.  railroad  office. 

By  Senator  Pebrt  : 

Q.  Mr.  Merrill,  do  you  recollect  how  much  Mr.  Humphrey 
paid  you  in  all  ?  A.  Well,  I  couldn't  say  positively ;  I  remember 
sending  out  a  five  dollar  bill  with  this  Webster  for  the  stamps,  and 
he  brought  back  some  change ;  I  couldn't  say  exactly  how  much  it 
was,  but  I  think  from  three  to  four  dollars  the  stamps  amounted  to. 

Q.  Will  you  swear  that  he  did  not  pay  you  six  dollars  if  'A. 
For  the  stamps  ? 

Q.  In  all?  A.  No,  sir;  I  will  not  swear  it;  I  say  that  I 
charged  him  two  dollars  more  than  the  stamps  amounted  to. 

Q.  He  may  have  paid  yon  then  over  aix  dollars?  A.  Well,  I 
didn't  think  it  was  over  six  dollars. 
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Q.  He  may  have  paid  yon  six  doUars?  A.  He  may  have  paid 
me  eix  dollars,  but  I  was  thinking  it  was  five  dollars  and  a  half ;  I 
wonldn't  be  positive. 

Edward  Webstes,  a  witness  called  on  behalf  of  the  respondent, 
having  been  dnly  sworn,  testified  as  follows : 

■ 

Examined  Jyy  Mr.  Pbindlb  : 

Q.  Where  do  you  reside  ?    A.  In  Norwich, 

Q.  What  is  yonr  business}  A.  I  have  been  going  to  school  for 
three  months. 

Q.  You  heard  the  testimony  of  the  last  witness  t    A.  I  did,  sin 

Q.  You  remember  the  circumstance  ?  A.  I  remember  of  a  man 
coming  in  the  ofiice  at  one  time  when  I  was  there,  and  wanting 
some  business  done,  and  Mr.  Prindle  and  Mr.  Eay  had  both  gone 
away. 

Q.  Do  you  remember  what  his  name  was  ?  A.  Well,  I  think  it 
was  Mr.  Humphrey. 

Q.  Well,  state  what  was  done,  as  you  recollect  ?  A.  Well,  Mr. 
Merrill  went  out  to  see  Mr.  Prindle,  I  think. 

Q.  To  see  me?  A.  Ye^,  sir;  Elizur  Prindle;  he  didn't  find 
him  at  home,  and  went  to  see  Mr.  Marvin ;  Air.  Marvin  said  that  he 
would  do  the  business,  or  something  to  that  effect ;  the  man  told 
him  that  he  had  just  as  leave  pay  him  for  doing  it  as  anybody  else, 
and  he  went  to  work  and  made  out  the  papers;  I  know  tibat  he  said 
that  he  had  made  two  dollars. 

Q.  Who  went  to  buy  the  stamps ;  do  you  remember?  A.  I  went 
after  the  stamps. 

Q.  Where  did  you  go  to  get  them  ?    A.  To  the  bank. 

Q.  And  did  get  them  ?    A.  Yes,  sir. 

Q.  Do  you  remember  what  amount?    A.  No,  sir;  I  do  not. 

Q.  Any  thing  further  in  regard  to  the  transaction  particularlyi 
that  you  recollect  ?    A.  1  believe  not. 

OrasS'-exammation  hy  Mr.  Staistfon  : 

Q.  When  was  your  attention  called  to  this?  A.  It  was  called  to 
it  in  Utica,  the  other  day. 

Q.  Had  you  ever  known  Mr.  Humphrey?    A.  No,  sir. 

Q.  Do  you  know  him  now  ?    A.  No,  sir ;  I  do  not. 

Q.  Have  you  any  knowledge  that  this  was  Mr.  Humphrey  that 
you  saw  in  the  office  that  day  ?    A.  I  have  not. 

Mr.  E.  H.   Pbindle — ^I  don't  know  but  we  shall  be  obliged 

89 
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to  detain  Mr.  Merrill,  in  order  to  show  him  the  handwriting;  to 
identity  the  daj  positively.  [To  opposing  counsel.]  Will  you 
admit  that  the  letters  of  administration  produced  here  are  in  his 
handwriting  ? 

Mr.  Stanton — If  you  say  it  is  the  handwriting  of  Mr.  Merrill, 
on  your  word,  we  will  admit  it.  If  you  will  state  to  me  that  it  is 
in  his  handwriting,  we  will  admit  it. 

Mr.  E.  H.  Pbindle — There  is  no  question  about  it. 

Mr.  Stanton — We  will  admit  it,  then. 

Charles  W.  Soorr,  a  witness  called  on  behalf  of  the  respondent, 
having  been  duly  sworn,  testified  as  follows : 

Emmined  hy  Mr.  E.  H.  Pbindle  : 

Mr.  Pbindle — This  is  under  the  sixth  charge. 

Q.  Where  do  you  reside  ?  A.  Town  of  Cherry  Valley,  Otsego 
county. 

Q.  You  formerly  resided  in  Chenango  county  ?  A.  I  formerly 
resided  in  Chenango  county. 

Q.  Do  you  know  John  Murphy  ?    A.  I  do. 

Q.  Did  you  have  conversation  with  him  any  time  last  fall,  dur- 
ing the  campaign,  in  relation  to  his  paying  money  at  the  surrogate's 
office  ?    A.  I  did. 

Q.  Will  you  go  on  and  state  when  and  where,  and  what  that  con- 
versation was  ?  A.  In  the  first  place  I  met  Mr.  Humphrey  at  a  meet- 
ing at  McDonough  at  which  Judge  Prindle  spoke,  and  was  talking 
about  what  Mr.  Murphy  had  sworn  to  in  relation  to  his  father's 
estate,  or  the  settlement  of  the  estate,  and  Mr.  Murphy  commenced 
saying  he  had  sworn  to  no  such  thing ;  I  took  out  of  my  pocket  a 
pamphlet  entitled  the  "  Mill  of  Extortion,"  and  commenced  reading 
Murphy's  affidavit  from  the  pamphlet ;  Mr.  Murphy  kept  denying 
that  he  had  sworn  to  any  such  thing,  and  some  one  in  the  crowd  sug- 
gested that  we  had  got  some  affidavit  that  had  been  garbled  or 
changed ;  I  held  up  the  pamphlet  and  said,  "  no,  this  is  one  of  your 
own  documents,  the  '  Mill  of  Extortion  ; ' "  and  Mr.  Murphy  said  he 
couldn't  help  it,  he  never  had  sworn  to  any  such  thing;  the 
next  day,  while  returning  from  McDonough  with  my  brother- 
in-law,  we  met  Mr.  Murphy  in  the  road  a  little  east  of  East  Phar- 
salia ;  perhaps  a  quarter  of  a  mile  out  of  the  village ;  he  was 
riding  one  horse  and  leading  another,  going  to  East  Pharsalia,  I 
judged,  and  stopped  and  commenced  talking  about  the  affidavit ; 
John  said  he  was  sony ;  he  didn't  see  how  they  came  to  publish 
such  an  affidavit ;  he  said  people  would  think  he  had  been  swearing 


TRIAL  OF  HOBAOE  G.  PRINDLE.  707 

to  a  lie ;  he  said  people  in  the  vicinity  knew  the  circamstancee ;  I 
took  out  the  pamphlet  and  read  the  aflSdavit,  section  bj  section,  ask- 
ing John  if  he  had  made  any  such  affidavit ;  he  said  he  had  not ;  I 
read  him  the  claase  in  which  be  swears  that  on  February  5th,  1868, 
he  went  before  Judge  Prindle  to  have  said  Edward  Murphy's  will 
proved ;  I  asked  him  if  that  was  not  the  very  day  on  which  his 
father  died ;  he  said  it  was ;  he  didn't  see  how  they  came  to  make 
any  such  affidavit ;  I  read  him  the  clause ;  ^^  and  the  said  Prindle 
charged  him  $75,  which  he  paid  and  left ;  said  judge  then  followed 
him  out  into  the  street  and  told  him  that  his  clerk  made  a  mistake 
and  he  wanted  $5  more,  which  he  paid,  supposing  it  to  be  surro* 
gate's  fees;"  he  said  it  was  not  so;  he  didn't  pay  Judge  Prindle 
any  $75 ;  he  paid  Mr.  Ray  the  money. 

Q.  Do  you  remember  what  amount  ?  A.  No,  sir ;  I  do  not ;  said 
I,  who  done  the  business  for  you  ?  he  said,  Mr.  Bay ;  well,  said  I, 
is  that  all  the  money  you  paid  ?  said  he,  that  is  all  except  $50  I 
paid  to  go  to  Dr.  Dwight  for  renouncing  the  executorship ;  that  ia 
substantially  the  conversation  that  occurred. 

OroM-examinatian  ly  Mr.  Stanton: 

Q.  Where  do  you  reside  now  ?  A.  I  reside  in  the  town  of  Cherry 
Valley,  Otsego  county. 

Q.  Where  did  you  reside  during  the  campaign  last  fall  f  A.  I 
resided  in  Otsego  county.  Cherry  Valley ;  that  was  my  residence ;  I 
spent  the  campaign,  or  part  of  it  at  least,  in  Chenango  county. 

Q.  Were  you  down  there  to  work  for  Judge  Prindle  during  the' 
campaign  ?  A.  I  was  there  during  the  campaign  and  labored  for 
Judge  Prindle. 

Q.  That  was  your  business,  wasn'  t  it  ?  A.  It  w^  not,  sir ;  my 
business  was  the  insurance  business,  I  was  there  upon  that  business. 

Q.  You  took  a  very  deep  interest  in  the  matter  against  him  ?  A. 
I  attended  to  some  little  things  and  took  some  interest  in  the  cam- 
paign. 

Q.  And  you  had  considerable  many  excited  conversations  f  A.  I 
don't  think  I  had  any  very  excited  conversation,  except  what  I  had 
with  your  honor. 

Q.  You  were  very  excited,  were  you  not,  at  the  time  you  speak  of 
having  the  conversation  with  Mr.  Murphy?    A.  I  think  I  was  not. 

Q.  You  are  positive  t  A.  I  am  positive  I  was  not  in  the  morning 
when  I  met  him  there. 

Q.  You  are  positive  you  read  the  whole  of  the  affidavit  to  Mr. 
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Hurpliy  i    A.  I  am  poBltive  I  read  the  whole  of  the  affidavit  to  Mr. 
Murphy  ? 

Q.  Didn't  he  say  that  he  paid  $5  to  Mr.  Frindle  on  the 
street  comer !    A.  He  did  not. 

Q.  Didn't  he  daim  that  he  paid  it }  A.  He  didn't  claim  to  me 
that  he  paid  it. 

Q.  Well,  did  he  say  whether  or  not  he  did  pay  it  t  A.  He  claimed 
to  me  that  he  paid  the  $75. 

Q.  The  $75  in  the  office  ?    A.  To  Mr.  Eay. 

Q.  And  he  paid  Judge  Frindle  the  $50  there  ?  A.  He  didn't 
daim  that  he  paid  the  judge  that  $50 ;  he  claimed  that  he  paid  $50 
that  went  to  Mr.  Dwight  for  renouncing  the  executorship. 

Q.  That  went  to  him  ?    A.  Yes* 

Q.  Did  he  say  that  he  paid  Dr.  Dwight  $50 1  A.  I  asked 
him  if  he  paid  any  thing  besides  the  $75. 

Q.  Well,  he  didn't  say  to  you  that  he  paid  the  $50  i  A, 
He  said  he  paid  $50  to  go  to  Dr.  Dwight  for  renouncing  the 
executorship. 

Q.  You  are  positive  about  the  exact  language  that  he  used  ?  A.  I. 
don't  think  he  said  he  paid  it  to  Dr.  Dwight ;  I  don't  think  he  said 
who  he  paid  it  to. 

Q.  Have  you  given  the  exact  language  used  by  Mr.  Murphy  at 
that  time?    A.  The  substance;  not  verbatim,  perhaps. 

Q.  How  many  were  present  at  the  time  you  had  this  conversation 
with  Murphy  at  McDonought  A.  There  were  quite  a  number 
present  at  that  time,  sir. 

Q.  And  you  had  got  into  some  heated  discussion  over  that  matter, 
too  ?    A.  There  was  some  discussion  at  that  time. 

Q.  He  didn't  say  whether  or  not  he  paid  the  $5  to  Judge 
Frindle  upon  the  street  corner ;  he  didn't  say  any  thing  about  that, 
did  he  ?  A.  I  don't  remember  that  he  said  any  thing  about  the  $5 
in  particular. 

Q.  Now,  sir,  whenr  he  stated  to  you  that  there  was  something 
wrong  in  the  affidavit,  was  it  not  that  part  of  the  affidavit  which  said 
that  he  was  the  executor  of  his  father's  will  ?  A.  He  said  that  was 
wrong. 

Q.  That  was  the  part  that  he  stated  was  wrong  t  A.  I  read  it  to 
him,  clause  by  clause,  and  he  denied  every  clause  in  the  affidavit. 

Q.  He  denied  every  clause  as  yon  read  them  one  after  the  other, 
did  he  2    A.  As  I  read  them  one  after  the  other. 

Q.  He  denied  every  one  of  them }    A.  He  denied  every  clause. 

Q.  Well,  he  daimed  that  the  substance  of  the  whole  affidavit  was 
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trne  t    A.  No,  sir ;   he  didn't  claim  bo  ;  he  claimed  that  the  sub- 
stance of  it  was  wrong. 

Re-di/rect  exomdnoMon  hy  Mr.  E.  H.  Pbindle  : 

Q.  This  conversation  that  yon  have  narrated,  was  the  next  morn- 
ing, when  joa  met  him  in  the  road  ?  A.  The  conversation  that  I  have 
related  here,  £he  last  part  of  the  conversation,  was  when  I  met  him 
in  the  road  the  next  morning,  a  little  east  of  East  Pharsalia. 

Q.  Then  was  the  time  you  read  it  clause  b/  clause  ?  A  That  was 
the  time  I  read  it  clause  by  clause ;  I  also  read  it  in  the  same  way 
at  McDonough. 

Q.  Silas  W.  Berry  was  present  ?    A.  Tes,  sir. 

Silas  W.  Bbrby,  a  witness  called  on  behalf  of  the  respondent| 
having  been  duly  sworn,  testified  as  follows : 

Mcamined  ly  Mn  E.  H.  Pbindlb  : 

Q.  "Where  do  you  reside  ?    A.  Pharsalia,  Chenango  county. 

Q.  You  heard  the  evidence  of  tlie  last  witness  ?     A.  Tes,  sir. 

Q.  Were  you  present  at  that  meeting  at  McDonough?  <  A.  I 
was. 

Q.  And  at  the  subsequent  interview?    A.  The  next  morning. 

Q.  Yes.    A.  Yes,  sir. 

Q.  Will  you  go  on  and  state  in  substance  what  was  said  at  that 
interview?  A.  Well,  my  brother-in-law  met  him  and  he  spoke  of 
his  affidavit,  and  then  he  takes  this  ''Mill  of  Extortion  "  from  his 
pocket  and  read  the  affidavit  to  him,  and  he  denied  it  as  he  has  so 
sworn. 

Q.  What  was  said  about  the  payment  of  money  ?  A.  He  asked 
him  who  he  paid  the  money  to ;  he  asked  him  in  the  first  place  who 
done  this  business ;  he  says  ''  George  Ray ; "  says  he  "  who  did'you 
pay  the  money  to — George  Ray  or  Judge  Prindle;"  said  he,  "1 
paid  it  to  George  Ray." 

Q.  Did  he  state  how  much  he  paid  ?    A.  Seventy-five  dollars. 

Q.  Did  he  state  whether  that  was  all  that  he  paid  ?  A.  Yes,  sir, 
with  the  exception  of  $50  that  he  spoke  of  that  was  going  to  Dr. 
Dwight. 

Cross-examination  dy  Mr.  Staitton: 

Q.  You  are  sure  he  said  he  paid  no  more  than  $75  and  $50 1 
A.  Yes,  sir. 

Q.  He  claimed  he  paid  both  those  ?  A.  He  claimed  that  he  paid 
only  $75  in  the  surrogate's  office. 

Q.  Who  did  he  claim  that  he  paid  the  $50  to?    A.  I  don't 


710  PEOUEEDINGS  IN  THE 

remember  as  he  stated  who  he  paid  it  to ;  he  said  that  he  paid  $50 
to  Dr.  Dwight ;  I  think  that  was  the  way  he  worded-  it,  whether  he 
paid  it  directly  to  him  or  some  one  else,  I  couldn't  say. 

Q.  Now,  sir,  are  you  sure  of  the  language  that  he  used  ?  A.  Sure 
of  the  language  that  he  used  ? 

Q.  The  particular  words  that  he  used  on  that  occasion  ?  A.  Yes, 
sir. 

Q,  You  say,  then,  that  he  said  he  paid  $50  to  Dr.  Dwight ;  you 
swear  to  that  ?  A.  He  paid  $50 ;  well,  I  wouldn't  swear  positively 
that  he  paid  it  directly  to  Dr.  Dwight. 

Q.  State  what  he  said,  sir;  you  say  that  you  give  the  exact  Ian?- 
guage? 

* 

Mr.  E.  H.  Prindlb — No,  he  did  not  say  "  the  exact  language," 

By  Mr.  Stanton  : 

Q.  State  what  he  said  now  ?  A.  Well,  I  couldn't  state  it,  as  I 
know  of,  exactly  as  he  said  in  regard  to  the  money  that  was  going  to 
Dr.  Dwight ;  there  was  $50  that  was  going  to  him  for  renouncing 
the  executorship. 

Q.  You  can't  give  the  language  that  he  used  then }  A.  Not 
.  exactly  as  I  know  of;  I  would  not  swear  positive  in  regard  to  that* 

Q.  Didn't  he  say,  sir,  that  he  paid  the  $910  to  Judge  Prindle  to 
get  Dr.  Dwight  to  renounce?    A.  No,  sir. 

Q.  You  are  certain  about  that  ?    A.  Yes,  sir. 

Q.  Yon  were  considerably  excited  at  the  time  ?  A.  Not  much 
excited. 

Q.  You  were  deeply  interested  for  Judge  Prindle,  were  you  not  t 
A.- 1  voted  for  him. 

Q.  And  you  were  active  for  him,  were  yon  not  I  A.  Well,  I 
worked  for  him,  sir. 

Q.  He  left  some  money  with  you  to  use  in  the  election  ?  A.  No, 
sir. 

Q.  You  used  some  ?    A.  Yes,  sir. 

Q.  You  went  about  at  the  various  meetings  and  stated  the  con- 
versation you  had  had  with  John  Murphy,  did  you  not,  and  your 
brother-in-law,  Mr.  Scott,  also  went  around  to  the  various  meetings 
and  stated'  this  conversation  that  you  had  had  with  John  Murphy  t 
A.  I  don't  know  that  I  stated  it  at  any  meetings ;  I  don't  know  but 
that  was  the  last  meeting  I  went  to. 

Q.  Don't  you  know  the  fact  that  Mr.  Scott  went  around  to  the 
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meetings  and  stated  that  thing ;  didn't  yon  go  with  him  ?  A.  YeSi 
sir  ;  I  went  to  some  meetings  with  him  ;  I  went  to  Preston. 

Q.  Was  any  thing  said  about  the  $5  that  was  paid  upon  the  street 
comer  in  that  conversation?     A.  JSo,  sir ;  I  think  not. 

Q.  Not  a  word  said  about  it  ?    A.  I  think  not,  sir.  ,    • 

E.  H.  Prindle,  a  witness  called  on  behalf  of  the  respondent,  hav- 
ing been  duly  sworn,  testified  as  follows : 

EDamined  ly  Mr.  Gloves  : 

Q.  Where  do  you  reside  ?    A.  I  reside  at  Norwich. 

Q.  What  is  your  occupation  ?    A.  I  am  a  lawyer. 

Q.  Will  you  state  where,  when  and  by  whom  you  were  employed 
in  the  matter  of  the  bonding  of  the  town  of  Greene?  A.  I  was 
employed  in  the  surrogate's  office ;  in  the  office  of  Judge  Prindle ; 
and  it  was  at  that  time  that  some  people  from  Greene,  Mr.  Birdsell 
and  others,  were  there  with  a  petition,  and  Judge  Prindle  was 
engaged,  I  think,  in  drawing  a  notice  to  be  published  in  the  news- 
papers ;  I  was  in  there ;  I  can't  state  the  occasion  of  my  going  to 
the  office,  but  I  recollect  of  being  in  there,  and  I  think  Judge  Prin- 
dle and  perhaps  some  others  asked  me  some  questions  in  regard  to 
the  nciatter,  and  I  made  some  suggestions  in  regard  to  the  form  of 
the  notice  to  be  published. 

Q.  This  notice  was  a  notice  under  the  act  of  1869,  required  to  be 
published  ?  A.  Yes,  sir ;  Mr.  Hays  didn't  come  to  my  office  or 
find  me  in  the  street  or  anywhere  else  to  employ  me ;  I  was  not 
employed  or  spoken  to  on  the  subject  until  I  happened  to  be  in 
there  that  morning ;  neither  did  Judge  Prindle  suggest  my  employ-, 
ment  while  I  was  there,  to  my  knowledge ;  certainly  not  in  my 
hearing. 

Q.  Go  on  and  state  all  the  facts  ?  A.  I  recollect  very  well  of 
feeling  a  little  reluctant  to  say  any  thing  about  the  form  of  the 
notice,  thinking  that  these  gentlemen  from  Greene  might  think  I 
was  trying  to  crowd  myself  into  the  case ;  I  recollect  distinctly 
feeling  that,  but  I  did,  notwithstanding,  make  some  suggestions  in 
regiird  to  the  form  and  looked  at  the  statute,  and  soon  after  that, 
whilst  1  was  in  there,  Mr.  Birdsell — Mr.  Maurice  Birdsell — spoke  to 
me  and  retained  me  in  the  proceedings,  and  told  me  he  wanted 
I  should  take  charge  of  them  and  carry  them  through. 

Q.  Nothing  was  said  in  your  hearing  while  you  were  tliere  by 
Judge  Prindle  in  relation  to  your  being  employed  ?  A.  Nothing 
whatever ;  I  am  fully  satisfied  and  persuaded  that  he  could  not  have 
said  any  thing  without  my  hearing  it. 
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Q.  Do  you  remember  the  fact  of  Wm.  G.  Welch  coming  to  your 
office?    A.  I  do. 

Q.  Go  on  and  state  what  took  place ;  if  he  came  there  more  than 
once,  what  was  said  and  done  at  your  first  interview,  and  then  what 
was  sa\d  and  done  at  the  second?  A.  Mr.  Welch  came  to  my 
office  I  couldn't  have  told  the  date,  but  I  should  have  stated  it 
was  in  March ;  the  date  of  the  receipt,  I  believe,  is  the  Yth  of 
March ;  I  should  presume  it  was  about  that  time ;  he  came  into  the 
office  some  time  before  dinner,  and  said  he  had  come  to  see  me  in 
relation  to  my  bill ;  that  he  had  no  power  to  settle  the  matter  or  to 
agree  upon  any  bill,  but  he  wanted  to  get  my  bill;  he  stated  fur- 
ther that  they  wanted  to  make  a  little  present  to  the  judge;  he 
stated  that  the  judge  had  performed  a  great  amount  of  labor,  for 
which  he  had  received  nothing,  and  that  they  wanted  to  make  him 
a  little  present ;  he  stated,  furthermore,  that  no  word  had  ever  been 
spoken  to  Judge  Prindle  that  he  should  receive  any  thing ;  that  no 
intimation  of  the  kind,  in  any  way,  shape  or  manner,  had  ever 
been  made  to  him;  that  all  transactions  had  been  perfectly  fair 
and  honorable  in  every  respect ;  he  did  not  tell  me  that  Maurice 
Birdsell  had  had  any  conversation  with  Judge  Prindle,  in  regard 
to  the  matter,  in  regard  to  any  pay  or  compensation  of  any  kind ; 
never  said  one  word  of  the  kind  at  all ;  I  don't  recollect  in  par- 
ticular what  I  said ;  I  didn't  say  much  about  the  proposition. 

Q.  The  proposition  in  relation  to  the  judge  ?  A.  Yes ;  I  might 
have  told  him  that  I  would  see  the  judge  at  dinner,  and  I  might 
not ;  I  can't  say  how  that  was,  but  I  made  out  no  bill  whatever  at 
^  that  time ;  neither  of  $500  nor  any  other  sum ;  nothing  said 
about  $500 ;  I  told  him  that  he  could  have  my  bill  after  dinner ;  I 
was  boarding  at  Judge  Prindle's  at  that  time,  and  at  the  dinner 
table  I  saw  him ;  I  told  him  that  Mr.  Welch  had  proposed  •  to  me 
that  he  wanted  to  make  him  a  little  present ;  told  him  in  short 
what  Welch  had  said  to  me ;  and  he  told  me  he  wouldn't  have 
any  thing  to  do  with  it,  whatever ;  after  dinner  I  went  back  to  the 
office ;  I  made  out  a  bill  of  a  thousand  dollars ;  I  made  out  the  bill 
at  what  I  considered  the  services  worth ;  I  believe  my  services  for 
the  Greene  Railroad  Co.  were  worth  a  thousand  dollars ;  Mr.  Welch 
came  into  the  office  some  time  after  dinner ;  Mr.  Charles  Shum- 
way  was  present,  a  gentleman  who  had  been  in  my  office  some  time ; 
when  he  came  in  I  can't  state  whether  he  asked  me  for  the  bill  or 
not ;  I  handed  him  the  bill ;  there  was  but  little  said,  scarcely  any 
thing ;  I  handed  him  the  bill  of  a  thousand  dollars ;  not  one  word 
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was  said  about  Judge  Prindle  in  any  way,  shape  or  manner.  He 
took  the  bill,  looked  at  it  and  I  think  he  said  he  would  take  it 
4own  and  see  what  they  said,  or  something  to  that  effect;  and  that 
was  all. 

Q.  You  saw  the  bill  here  which  was  presented  ?    A.  Yes,  sir. 

Q.  That  was  the  bill  which  has  been  offered  in  evidence  ?  A. 
Yes,  sir,  that  was  the  bill  that  I  made  out. 

Q.  And  the  only  bill  you  made  out?  A.  The  only  bill  I  made 
out.  I  should  state  further  that  there  was  no  agreement  whatever 
as  to  how  that  bill  should  be  paid,  nor  any  agreement  that  it  should 
bo  paid  at  all ;  it  was  merely  a  bill  that  I  made  out  for  their  con- 
sideration ;  I  didn't  know  whether  they  would  pay  it  or  whether 
they  would  not.  Subsequent  to  that  time,  I  presume  at  the  time  of 
the  date  of  the  receipt,  Joseph  Julian  came  into  my  office,  and  left 
with  me  a  thousand  dollars  in  bonds  of  the  town  of  Greene ;  1 
didn't  notice  at  the  time  that  any  of  the  coupons  were  cut  off,  but 
subsequently  I  ascertained  that  a  portion  of  the  interest  coupons 
were  cut  off;  I  think  one  yearns  interest  was  cut  off,  though  I  may 
be  mistaken ;  it  may  have  been  only  six  months.  At  that  time  I 
gave  Mr.  Julian  a  receipt  of  this  bill.  I  took  the  bonds,  put  them 
in  my  safe,  and  kept  them  there  for,  I  should  judge,  two  or  three 
weeks;  I  could  not  say  exactly  how  long;  then  I  took  them  and 
deposited  them  in  the  Bank  of  Chenango,  where  they  have  remained 
ever  since. 

Q.  You  have  drawn  the  interest  as  it  came  due?  A.  I  drew  the 
interest  as  soon  as  there  was  any  to  be  drawn. 

Q.  Was  any  thing  paid-  by  you  to  Judge  Prindle  in  considerdltion 
of  that  settlement?    A.  !Not  one  cent. 

Q.  Or  any  agreement  to  pay  ?  A.  No  agreement,  expressed  or 
implied,  in  any  way,  shape  or  manner  whatever. 

Cross-examination  by  Mr.  Stanton  : 

Q.  Mr.  Prindle,  about  how  long  was  the  interview  that  you  first 
Lad  with  Mr.  Welch  ?  A.  It  was  but  a  few  minutes ;  I  can't  say 
how  long  it  was. 

Q.  What  excuse  did  you  give' to  him  as  the  reason  why  you  did 
not  give  in  your  bill  then  instead  of  waiting  until  after  dinner?  A. 
Well,  sir,  I  think  he  wished  me  to  see  the  judge,  or  something  of 
that  kind,  or  1  told  him  I  would  see  the  judge. 

Q.  Then  you  didn't  make  out  your  bill  until  after  you -had  seen 
the  judge;  told  him  you  wanted  to  see  the  judge  before  you  made 
90 
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it  ?  A.I  did  not  tell  him  I  wanted  to  see  the  judge ;  I  didn't 
make  oat  any  bill  whatever,  sir,  until  after  that  interview. 

Q.  But  have  you  any  other  reason  to  give  why  you  didn't  prs- 
sent  your  bill  before  dinner  at  that  first  interview  than  what  yoa 
have  stated?  A.  I  don't  think  he  asked  me  to  present  any  bill 
before  dinner. 

Q.  Have  you  not  already  sworn  that  he  said  he  came  to  get  your 
bill,  and  to  see  how  much  it  was,  when  he  first  came  in  i  A.  He 
did  come  up  to  see  how  much  my  bill  was ;  yes,  sir. 

Q.  You  didn't  tell  him  the  amount  of  your  bill,  you  say,  before 
you  went  to  dinner?    A.  No,  sir. 

Q.  Now,  sir,  what  reason  have  you  to  give  why  you  did  not  tell 
him  the  amount  of  your  bill  before  you  went  to  dinner  ?  A.  I  have 
the  reason  that  he  made  the  suggestion  in  regard  to  making  the 
judge  a  little  present,  as  he  said ;  I  didn't  dissent  from  what  he  said 
in  regard  to  that  at  the  time. 

Q.  And  you  made  the  proposition  to  the  judge  ?  A.  I  told  the 
judge  what  he  said ;  or  the  substance,  in  short.  I  had  very  few 
words  with  the  judge  at  that  time  at  the  dinner  table. 

Q.  How  many  bonds  were  paid  to  you  by  Mr.  Julian  in  all  ?  A* 
Well,  I  couldn't  say  positively,  sir. 

Q.  What  were  the  denominations  ?  A.  I  know  there  was  a  $500 
bond  and  some  $100  bonds;  and  whether  there  was  a  $200  bond 
amongst  them  or  not,  I  cannot  now  state. 

Q.  Were  there  any  matters  of  account  at  that  time  between  you 
and  the  judge  ? 

Mr.  Gloveb — Suppose  there  was ;  is  it  a  question  upon  which  the 
time  of  the  Senate  is  to  be  taken  up,  to  go  into  the  private  accounts 
between  them ;  I  object  to  that  as  being  entirely  immaterial. 

Mr.  Mygatt — Not  only  immaterial,  but  you  might  say  imperti- 
nent. 

Mr.  Stanton — We  insist  upon  the  question,  and  ask  for  the  ruling 
of  the  Senate ;  I  think  that  the  object  of  the  evidence  is  apparent ; 
it  would  be  a  very  easy  matter  indeed  to  credit  $500  on  account. 

The  question  being  put  as  to  whether  the  objection  should  be 
sustained  was  decided  in  the  negative,  and  the  objection  decided 
overruled. 

By  Mr.  Stanton  : 

Q.  Will  you  answer  the  question,  sir?  A.  Yes,  sir;  I  will  an- 
swer it ;  I  don't  know  exactly  what  you  mean  by  matters  of  account ; 
we  had  no  book  of  account ;  he  had  some  time  previously,  I  can't 
say  exactly  how  long,  borrowed  of  me  $400  in  money.  * 
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Q.  Any  farther  matters  of  account  or  matters  of  deal  ?  A.  'So 
matters  of  deal  between  ns  except  these ;  I  have  boarded  with  him 
a  good  many  years,  with  the  exception  of  three  years  that  I  kept 
house. 

Q.  Ton  never  kept  any  book  of  account  ?    A.  No,  sir. 

Q.  Has  the  matter  of  the  $400  been  paid?    A.  Yes,  sir. 

Q.  Paid  in  money  t    A.  Yes,  sir. 

Q.  Was  there  ever  any  credit  or  allowance  by  yon  to  the  jndge  in 
relation  to  this  matter  ?     A.  No,  sir. 

Q.  Never?    A.  Never. 

Q.  Never  any  understanding  that  there  was  to  be  any  allowance? 
A.  Never  any  understanding  at  all  that  there  was  to  be  any  allow- 
ance. 

Q.  Mr.  Frindle,  at  the  time  you  went  into  the  office  of  Judge 
Prindle,  you  found  Mr.  Birdsell  there,  did  yon  not ;  at  the  time  of 
the  drawing  of  this  order  ?    A.  I  think  so ;  yes,  sir. 

Q.  Now  you  don't  pretend  to  say  whether  the  judge  had  made 
some  allusion  to  you  as  counsel  previous  to  that,  do  you?  A.  No, 
sir ;  not  previous  to  the  time  I  went  in  tbere. 

Q.  You  say  those  bonds  are  all  in  the  Bank  of  Chenango,  now  ? 
A.  Yes,  sir. 

Q.  To  your  own  credit  ?  A.  They  are,  unless  somebody  has  taken 
them  away  without  my  authority  or  knowledge. 

Mr.  Stattfon — ^That  is  all. 

The  WrrNBSs — ^I  would  state  further,  that  I  was  retained,  as  Mr. 

Birdsell  stated,  generally,  as  the  attorney  of  the  company,  and  that 

I  did  perform  services  for  them  afterward.   I  was  telegraphed  to  go 

to  Greene,  and  was  there  a  couple  of  days.   I  will  state  further  that 

I  was  urgently  requested  to  engage  in  the  matter  of  the  Smithville 

Railroad,  but  declined  because  I  was  retained  by  the  Greene  Rail- 

road  Company.    I  nevei;  have  had  any  settlement  with  the  Greene 

Railroad  Company. 

• 
By  Mr.  Stanton  : 

Q.  When  was  the  next  time  that  you  had  any  conversation  with 
Judge  Prindle  in  relation  to  this  transaction  of  the  payment  of  your 
bill?  A.  Well,  sir,  I  can't  recollect  any  particular  conversation 
with  him. 

Q.  Did  he  ever  inquire  of  you  how  you  got  your  pay  ?  A.  I  pre- 
sume I  told  him,  but  I  have  no  distinct  recollection  of  any  particular 
conversation  with  him,  except  more  recently,  after  some  stories  were 
started ;  I  had  conversation  with  him  a  year  or  two  afterward. 
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Q.  Do  you  Bay  there  was  nothing  said  in  the  conversation  between 
you  and  Welch  about  the  sum  of  $600  i    A.  Nothing,  sir. 

Q.  Never  mentioned  ?    A.  No,  sir. 

Q.  You  never  made  any  statement  of  the  amount  of  your  bill 
previous  to  the  time  that  you  made  out  the  bill  of  $1,000  {  A. 
No,  sir. 

By  Senator  Pkbby: 

Q.  Mr.  Prindle,  I  would  like  to  inquire  of  you  whether  there 
were  any  words  passed  between  you  and  the  judge,  while  you  were 
at  dinner,  as  to  what  the  amount  of  your  bill  should  be  ?  A.  No, 
sir. 

Q.  Nothing  said  as  to  what  you  were  to  charge  or  intended  to 
charge  ?    A.  No,  sir ;  I  hadn't  made  up  my  mind. 

Q    He  didn't  ask  you  and  you  didn't  tell  him  ?    A.  No,  sir. 

Q.  Now,  you  say  there  was  some  conversation  took  place  between 
Mr.  Welch  and  you,  previous  to  your  going  to  dinner,  about  this 
present  ?    A.  Yes,  sir. 

Q.  And  that  you  think  you  spoke  to  the  judge  about  it  ?  A.  I 
either  did  that  or  said  nothing ;  I  can't  say  which  it  was. 

Q.  Well,  on  your  return  after  dinner,  did  you  communicate  to 
Mr.  Welch  what  the* judge  had  said  to  you?  A.  I  didn't  say  one 
word  to  him  about  it. 

Q.  Did  he  ask  you  what  the  judge  had  said  ?    A.  He  did  not. 

Q.  Was  there  any  thing,  then,  after  you  returned  from  dinner, 
passed  between  you  and  Welch  in  reference'  to  this  present,  directly 
or  indirectly  ?    A.  No,  sir. 

Q.  He  simply  took  the  bill,  as  you  had  made  it  out,  and  departed  ? 
A.  Yes,  sir ;  I  think  he  said  he  would  take  it  there  and  see  what 
they  said ;  Mr.  Welch  had  told  me  on  the  stairs  that  he  had  no 
authority  to  agree  to  any  thing  or  settle  any  thing. 

w 

Charles  Shumway,  a  witness  caUed  in  behalf  of  the  respondent, 
testified  as  follows : 

By  Mr.  E.  H.  Pbindle  : 

Q.  Where  do  you  reside,  Mr.  Shumway  t    A.  In  Nprwich. 

Q.  You  know  William  G.  Welch  ?    A.  I  do. 

Q.  Did  you  read  law  in  my  law  office  ?  A.  I  did ;  I  was  there 
about  three  years  and  a  half. 

Q.  Do  you  remember  Mr.  Welch  coming  there  to  the  office  in  the 
month  of  March,  1870?  A.  Well,  it  was  some  time  about  the 
month  of  March ;  I  couldn't  state  just  exactly  when ;  I  remember 
of  his  coming  there. 
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Q.  Can  you  state  what  was  done  ?  A.  Well,  it  was  some  time 
after  dinner ;  Mr.  Welch  came  in,  and  I  won't  be  positive  ^whether 
it  was  before  that  or  during  the  time  that  Mr.  Prindle  made  out  the 
bill,  and  presented  the  bill  to  Mr.  Welch ;  Mr.  Welch  took  it  and 
looked  at  it,  and  ^id  that  he  would  take  it  down  and  see  what  they 
said  about  it. 

Q.  Was  one  word  said  in  reference  to  Judge  Prindle  in  that  con- 
versation }  A.  There  was  not ;  Judge  Prindle's  name  was  not  men- 
tioned. * 

Q.  Is  that  all  that  you  recollect  that  was  said }  A.  That  is  all  of 
the  conversation  that  I  recollect  of. 

Q.  You  were  not  present  in  the  forenoon  i  A.  I  was  not ;  I  know 
that  Mr.  Welch  was  there  but  a  very  few  minutes. 

Orosihexammation  hy  Mr.  Stanton  : 

Q.  Did  you  make  any  memorandum  of  this  transaction  ?  A.  I 
did  not. 

Q.  la  there  any  particular  thing  that  you  judge  from  as  to  the 
exact  time  of  day  !  A.  It  was  after  dinner,  I  know ;  it  was  in  the 
afternoon. 

Q.  Did  you  ever  see  Mr.  Welch  at  that  ofiSce  more  than  once  t 
A.  Yes,  sir. 

Q.  How  many  times  ?  A.  Well,  I  couldn't  state ;  I  know  that 
was  about  ten  days,  perhaps  it  wasn't  as  long  as  ten  days ;  at  the 
time  they  were  bonding  the  town  of  Greene  he  was  in  there  from 
five  to  six  times  a  day,  and  I  worked  with  him  nights,  sometimes  aa 
late  as  three  o'clock. 

Q.  Can  you  tell  the  particular  time  of  day  that  he  came  in  there 
on  any  other  occasion  ?    A.  Well,  I  don't  think  of  any  now. 

Q.  Yon  cannot  state  any  other  day,  stating  the  time  of  day  when 
he  came  in  f    A.  Ko,  I  cannot. 

Q.  Can  you  state  any  other  day,  stating  how  long  he  remained  in 
the  office  ?    A.  I  cannot  now  think  of  any. 

Q.  Can  you  state  the  business  that  he  did  at  any  other  time  when 
he  was  there,  than  the  one  you  have  given  ?  A.  Yes,  sir ;  I  know 
he  was  there  one  night  five  or  six  hours,  and  added  up  columns  of 
figures. 

Q.  How  many  times  have  you  seen  him  in  the  office  there  con- 
Bolting  with  Mr.  Prindle  t  A.  I  couldn't  say;  quite  a  number,'! 
ahould  judge. 

Q.  Did  I  understand  you  correctly  in  your  direct  examination 
that  you  was  not  certain  whether  it  was  before  or  after  dinner  that 
Mr.  Prindle  presented  his  bill  ?    A.  It  was  when  he  made  out  his 
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bill,  and  he  either  made  it  out  before  Mr.  Welch  came  in,  or  after- 
ward, and  I  couldn't  state  which. 

Q.  Do  you  know  how  he  came  to  make  out  thia  bill  that  day  at 
all  ?    A.  I  do  not. 

Q.  What  part  of  the  office  were  you  in  at  the  time  you  heard  this 
conversation  that  you  speak  of  2  A.  I  think  that  we  were  in  the 
front  office. 

Q.  Did  Mr.  Welch  and  Mr.  E.  H.  Prindle  go  into  the  back  office 
at  that  time,  while  you  were  there  ?    A.  They  did  not. 

Q.  You  are  positive  about  that  i    A.  Yes,  sir ;  very  positive. 

Q.  What  part  of  the  room  were  you  in  ?  A.  It  was  in  the  room 
that  we  occupied  over  Foote's  store ;  it  is  my  impression  that  at  that 
time  the  partition  was  not  taken  out,  and  we  were  in  the  south 
part ;  that  was  the  room  that  Mr.  Prindle  generally  occupied. 

Q.  Were  you  all  in  one  part  of  the  office  ?  A.  I  know  we  were ; 
we  sat  around  Mr.  Prindle's  desk. 

Q.  All  of  you  sitting  there  ?  A.  There  was  only  three  of  us ; 
Mr.  Prindle  and  myself  were  sitting  there,  and  Mr.  Welch,  I  think, 
had  not  sat  down  at  that  time. 

Q.  Did  you  see  Mr.  Prindle  when  he  made  out  his  bill  ?  A.  I 
did. 

Q.  Where  did  he  put  it  after  he  made  it  out  ?  A.  Well,  I  cannot 
state  positively  where  he  laid  it. 

Q.  Did  you  see  it  after  you  saw  him  making  it  out  ?  A.  Well, 
I  can*t  say  that  I  did. 

Q.  Did  you  read  it  ?    A.  I  did. 

Q.  Took  it  in  your  hand  and  read  it?  A.  No,  sir;  I  sat  there 
and  saw  him  when  he  made  it  out,  and  read  it. 

Q.  Now,  you  don't  know  whether  he  had  made  out  any  bill  pre- 
vious to  that  or  not  ?     A.  I  do  not. 

Q.  Do  you  pretend  to  say,  sir,  that  you  heard  every  word  that 
passed  between  Mr.  Prindle  and  Mr.  Welch  on  that  occasion  ?  A. 
Well,  I  think  I  must  have  heard  every  word. 

Q.  Do  you  know,  sir,  that  you  heard  every  word  ?  A.  Well,  I 
think  I  did ;  Mr.  Welch  was  not  standing  farther  from  me  than 

you  are. 

Q.  Did  you  see  Mr.  Welch  when  he  went  out  ?    A.  I  think  I 

did ;  I  know  I  did.  . 

Q.  Are  you  positive  about  that  ?     A.  Yes,  I  am  sure  I  did. 

Q.  Did  you  see  him  when  he  came  in  ?     A.  Yes,  sir. 

Q.  How  long  was  he  in  there  ?  A.  I  don't  think  he  was  in  there 
more  than  fire  minutes. 
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Q.  Who  Landed  the  bill  to  Welch  ?     A.  Eh'zur  Prindle. 

Q.  In  your  presence  ?    A.  Y%&y  sir. 

Q.  When  was  your  attention  first  called  to  this  matter  after  that  t 
A.  Well,  I  couldn't  tell  when  it  was. 

Q.  Who  first  called  your  attention  to  it?  A.  Well,  I  think  the 
first  time  my  attention  was  called  to  it,  at  the  time  I  read  the 
charges  that  were  preferred  against  Judge  Prindle ;  I  recollect  the 
transaction  though. 

Q.  Who  did  you  first  talk  the  matter  over  with  ?  A.  I  couldn't 
Btate. 

Q.  Was  it  Mr.  E.  H.  Prindle  ?    A.  I  don't  think  it  was. 

Q.  Have  you  talked  it  over  with  him  ?     A.  Yes,  sir. 

Q.  How  many  times?    A.  I  cannot  state. 

Q.  A  good  many  times?  A.  No,  sir;  two  or  three  times  proba- 
bly. 

Q.  Ton  also  have  been  very  active  in  the  defense  of  Judge  P/in« 
die,  have  yon  ?    A.  Quite  so. 

Q.  Take  a  great  deal  of  interest  in  it  ?    A-  Yes,  sir. 

B}^  Mr.  E.  H.  Pbindlb  : 

Q.  Did  you  know  the  amount  of  that  bill?    A.  I  did. 
Q.  How  much  was  it  ?    A.  It  was  $1,000. 

James  W.  Glover,  a  witness  called  in  behalf  of  the  respondent, 
being  duly  sworn,  testified  as  follows : 

By  Mr.  Mtgatt: 

Q.  Mr.  Glover,  are  you  a  lawyer,  living  at  Oxford,  Chenango 
county  ?     A.  Yes,  sir. 

Q.  Were  you  present  at  the  Bepublican  county  convention  that 
nominated  Judge  Prindle  for  county  judge?  A.  I  was  there  a 
little  while. 

Q.  Judge  Prindle  was  nominated  at  that  convention,  was  he  ? 
A.  Yes,  sir ;  I  was  not  there  when  the  nomination  was  made,  but 
he  was  nominated. 

Q.  Subsequent  to  his  nomination,  did  you  go  to  his  office  to 
investigate  certain  charges  that  were  made  against  him. 

Mr.  Peckham — What  is  the  object  of  this  testimony  ? 

Mr.  Mygatt — The  object  is  to  show  that  the  witness  at  that  time 
examined  the  several  items  that  were  charged  by  Mr.  Ray  for  servi- 
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ces  rendered.    And  then  we  shall  ask  the  witness  if  he  foand  the 
diarges  reasonable. 

Mr.  Pbokham — We  shall  object  to  that. 

Mr.  Mygati — ^That  is,  his  charges  rendered  as  attorney  or  counsel 
in  the  surrogate's  court ;  whether  his  charges  were  reasonable ;  the 
charges  of  Mr.  Bay  in  these  several  estates  about  which  evidence 
has  already  been  given.  The  simple  question  is,  whether  he  inves- 
tigated those  charges  at  the  surrogate's  office,  ascertained  the  amount 
of  services  rendered  by  Mr.  Bay,  and  whether,  in  his  opinion,  they 
are  reasonable  charges  to  be  made  for  those  services. 

Mr.  Feokham — We  object-to  that,  Mr.  President,  on  the  ground 
that  it  is  entirely  immaterial  to  any  issue  involved  in  this  investiga- 
tion. Whether  Mr.  Glover  went  and  examined  the  books  or  the 
charges  of  Mr.  Bay  in  this  matter,  what  conclusion  he  came  to, 
what  investigation  he  made,  it  seems  to  me  is  entirely  immaterial, 
and  not  evidence  upon  any  issue  whatever  involved  in  this  proceed- 
ing. It  is  simply  the  opinion  of  Mr.  Glover  in  regard  to  those 
charges ;  not  in  any  sense  an  opinion  by  which  this  Senate  sliould 
be  guided,  or  upon  which  the  Senate  should  be  controlled  in  any 
form  or  manner.    It  seems  to  me  that  it  is  plainly  immaterial. 

Mr.  Mygatt — It  is  charged,  Mr.  President,  that  Mr.  Bay  has 
been  guilty  of  conniving  with  Judge  Prindle  in  making  illegal  and 
*  extortionate  charges,  if  you  please,  since  he  has  held  the  office  of 
surrogate.  Mr.  Glover  is  a  lawyer ;  he  is  called  not  to  prove  ser- 
vices rendered,  or  not  rendered,  but  he  is  called  to  testify  as  to  the 
value  of  those  services  rendered,  which  is  the  subject  of  examina- 
tion here.  Among  other  things  it  is  charged  that  Mr.  Bay  has 
connived  with  Judge  Prindle  in  charging  an  over  amount  to  suitors 
in  that  court*  It  is  pertinent  and  proper  for  us  to  show  here  that 
the  charges  made  by  Mr.  Bay  have  been  moderate  and  reasonable, 
and  have  not  been  unjust  toward  any  one.  It  is  for  that  object  we 
call  him. 

Mr.  Peokham — Let  us  see  for  a  moment  how  we  stand  in  this 
case,  Mr.  President.  One  charge  is  that  George  "W.  Bay  was  a  clerk 
in  fact,  although  not  the  statutory  clerk  of  the  surrogate;  that  par- 
ties would  come  to  the  office  for  the  purpose  of  transacting  business 
there  with  the  surrogate ;  that  they  would  have  consultation  with 
the  surrogate  in  regard  to  letters  of  administration,  or  letters  of 
guardianship,  or  whatever  they  were,  and  that  these  parties,  not 
having  employed  Mr.  Bay,  as  they  swear,  in  any  way  at  all,  would 
be  turned  over  by  Judge  Prindle  without  their  knowledge  to  have 
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tiie  work  done  by  Mr.  Bay,  which  they  claimed  to  have  had  done 
by  Judge  Prindle,  and  then  Mr.  Bay,  having  doi)e  that  work  which 
they  supposed  was  surrogate's  work,  and  was  being  done  by  Judge 
Prindle,  or  through  his  own  clerk,  these  charges  are  made.  Now, 
as  I  understand  it,  the  point  is  to  show  that  the  charges  for  services 
performed  by  Mr.  Bay  were  reasonable  charges  for  those  services. 
Now  it  does  not  seem  to  me  that  this  meets  the  case  at  all.  One 
charge  is,  that  this  was  done  by  the  clerk  of  Mr.  Prindle,  when  Mr. 
Prindle  was  employed  in  official  business,  and  where  Mr.  Bay  had 
not  been  employed  at  all.  Whether  these  charges  would  have  been 
reasonable  if  some  other  man  had  performed  them,  upon  the 
retainer  of  these  different  parties  who  swear  to  transacting  busi- 
ness officially  with  the  surrogate,  is  one  question;  but  whether, 
when  they  went  there  to  do  business  with  the  surrogate,  not 
employing  anybody,  that  Mr.  Bay  should  come  in  and  do  certain 
work  which  had  been  ordered  to  be  done  by  Mr.  Prindle,  and  then 
by  charging  for  those  services,  if  those  witnesses  come  on  and 
swear  that  these  fees  were  proper  and  right,  it  seems  to  me  it  is 
usurping  the  right  of  this  Senate. 

Mr.  Mygatt— Mr.  President:  There  is  this  about  this  matter. 
It  is  all  a  question  of  evidence  whether  Mr.  Bay  was  there  as  clerk, 
or  whether  he  was  there  as  a  lawyer,  or  an  attorney  having  suitors 
in  that  court.  It  is  a  question  of  evidence  to  be  determined  by  the 
Senate  before  they  can  come  to  the  other  question,  and  if  the  Senate 
should  determine  that  Mr.  Bay  is  a  lawyer,  if  he  was  advertising  as 
a  lawyer  in  the  public  papers,  and  posted  his  notice  at  the  entrance 
to  the  surrogate's  office,  that  he  was  an  attorney  and  counselor  at 
law,  acting  in  that  court,  if  you  please,  if  the  Senate  come  to  the 
conclusion  that  he  was  tliere  properly  as  a  lawyer,  and  not  as  a 
derk,  then  it  becomes  a  matter  pertinent  to  the  issue  as  to  whether 
the  charges  were  moderate  and  reasonable.  The  evidence  is  proper 
in  the  case,  with  all  the  other  evidence  in  the  case ;  if  the  Senate 
determine  he  was  there  as  a  lawyer,  then  it  is  proper  that  we  give 
evidence  to  show  that  these  charges  were  reasonable  as  a  lawyer. 

Mr.  Pbokham — ^There  is  not  one  word  in  the  charges  whidi  can 
be  found  where  any  charges  were  made  against  Bay  for  services 
performed  by  him,  exclusive  of  the  fact  that  he  was  acting  there 

as  clerk. 

Mr.  Mtgatt — Suppose  the  Senate  say  he  was  there  as  a  lawyer  ?  j 

Mr.  .Pbckham — Then  it  don't  come  within  these  charges  at  all ;  | 

no  complaint  made  in  that  respect.  i 
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Mr.  Myoatt — Do  you  concede  then  that  they  are  reasonable 
charges  ?  , 

Mr.  Peokham — I  make  no  'concession  one  way  or  the  other ;  it  is 
a  matter  for  the  Senate  to  determine. 

Mr.  Mtgatt — We  ought  to  be  allowed  to  show  these  were  roar 
sonable  charges,  in  order  to  take  away  any  suspicion  of  wrong. 

The  Pbesidbnt  put  the  question  upon  the  objection,  and  the  ayes 
and  nays  having  been  demanded  by  Senator  Johnson,  it  was  deci- 
ded in  the  negative — Ayes,  4 ;  noes,  15. 

Q.  Did  you  attend  at  the  surrogate's  office  at  the  request  of  Judge 
Prindle,  with  other  gentlemen,  to  examine  the  various  charges  made 
against  him  at  the  Republican  convention,  at  which  he  was  nomi- 
nated ?  A.  I  think  I  did  go  with  the  other  gentlemen  who  made 
that  investigation ;  I  was  there  separate  from  them ;  I  came  in  after 
you  and  Mr.  Bundy  had  made  the  investigation. 

Q.  I  think  you  took  the  report  ?  A.  I  took  the  report  which 
was  finally  signed  by  us  all,  and  went  to  Norwich  and  made  an 
examination. 

Q.  Of  the  facts  stated  in  the  report  f    A.  Yes,  sir. 

Q.  You  examined  some  twenty  odd  charges?  A.  I  think  it 
was  as  many  as  tliat ;  I  have  not  looked  at  the  report,  I  think,  since 
about  election  tiine. 

Q.  Were  they  for  services  rendered  f  Did  you  find  that  these 
services  were  rendered  by  Mr.  Ray — ^many  of  them — ^f  rora  an  exam- 
ination ? 

Mr.  Stanton — Mr.  President :  We  would  like  to  interpose  an 
objection  to  general  questions,  and  have  the  counsel  confine  his 
inquiries  to  particular  charges. 

Mr.  Myoatt — It  is  with  the  view  of  coming  to  these  particular 
charges ;  I  shall  come  immediately  to  specific  diarges. 

Mr.  Stanton — Very  well. 

Q.  [Showing  paper]  Is  that  a  statement  of  the  charges  that  were 
made,  which  were  investigated  at  that  time?     A.  Yes,  sir. 

Q.  Are  there  many  specific  entries  there  of  charges  fqr  services 
rendered  by  Mr.  Ray  ?     A.  Yes,  sir ;  quite  a  number. 

Q.  Please  state  some  of  them  ?  A.  1  have  not  looked  lately  at 
that  paper,  and  I  don't  know  whether  it  embraces  any  of  the  charges 
before  the  Senate?  A.  My  impression  is  that  it  embraces  a  few  of 
the  charges  now  before  the  Senate ;  I  don't  think  it  is  contained  in 
this  paper,  all  of  them,  in  the  charges  made  before  the  Senate ;  I 
could  state  generally  what  I  done  in  the  matter,  and  what  I  found 
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generally ;  this  paper  I  signed  at  the  time,  and  I  pablished  it,  and 
I  belieye  it  to  be  correct. 

Mr.  Stamtok — ^We  object  to  the  witness  stating  generallj  what 
he  fonnd. 

The  WrrNBSS — ^What  I  found  in  relation  to  these  particular 
charges ;  what  I  meant  by  ^'  general "  was  that  there  were  certain 
charges  against  Judge  Prindle  in  the  convention,  and  they  were 
subsequently  (the  next  week)  published  in  one  of  the  papers  of  the 
county,  and  I  think  the  publication  contained  some  more  charges,  if 
I  recollect  right,  than  were  stated  in  the  convention.  Judge  Prindle 
came  to  my  office — ^my  impression  would  be  that  it  was  the  follow- 
ing week  after  the  convention,  Saturday,  but  I  am  not  very  positive 
as  to  the  time ;  I  should  think,  however,  that  it  was  the  next  week 
Saturday — and  he  presented  this  paper  to  me,  which  contained  a 
statement  of  the  charges  which  had  been  published,  giving  a  state- 
ment in  explanation  of  those  charges.  It  was  then  signed  by  four 
gentlemen — Mr.  Chase,  Mygatt,  Mr.  Bundy,  and  Mr.  Plumb.  He 
desired  mo  to  go  to  his  office  at  Norwich,  and  look  over  his  books, 
papers,  and  records,  and  see  if  I  could  consistently  sign  this  paper. 
I  did  so,  and  made  an  examination  of  each  of  these  charges,  and  the 
books  and  papers  were  all  presented  to  me,  and  I  looked  them  all 
through.  I  spent  the  whole  afternoon  there  and  made  an  examina- 
tion of  the  items  in  this  paper,  and  signed  this  certificate.  The 
charges  which  I  found,  so  far  as  the  question  was  concerned. as  to 
reasonable  charges,  I  found  the  charges  that  Mr.'Ilay  made  were 
not  unreasonable  charges  for  the  services  rendered. 

Mr.  Staitton — ^Mr.  President :  "We  will  state  in  regard  to  this 
evidence  that  this  is  precisely  the  evidence  to  which  we  desire  to 
object.  Let  the  witness  state  the  particular  charge  which  he  says  is 
reasonable,  that  this  Senate  may  be  able  to  judge  of  the  credit  due 
to  the  evidence,  and  the  judgment  of  the  witness.  We  do  not  desire 
any  thing  brought  in  here  which  does  not  pertain  to  the  charges  now 
before  the  Senate.  In  his  '^  summing  up  "  we  say  he  should  pass 
particularly  upon  each  particular  charge,  and  say  that  that  was  rea- 
sonable, so  we  can  be  able  to  ask  him  what  services  were  rendered 
in  this  and  that  case,  and  the  Senate  may  then  judge  of  the  reasona^ 
bleness  of  the  charges. 

Mr.  Mygatt — They  are  particularly  specified  there ;  all  that  may 
be  done  is  to  read  them,  and  then  you  have  them  in  evidence. 
"We  desire  that  that  paper  should  be  regarded  in  evidence. 

Mr.  Peckham — We  shall  object  to  the  paper  as  entirely  imma- 
terial. 
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Mr.  Myoatt — ^We  will  ask  the  witness  to  direct  his  attentioii  to 
the  particular  items.  I  simply  adopt  this  mode  of  getting  the  evi^ 
dence  as  being  the  shdrtest  way  of  reaching  it. 

Q.  Well,  please  point  out  the  particular  items  of  services  rendered 
by  Mr.  Ray  ?  A.  It  would  take  some  time  for  me  to  see  what  par- 
ticular items  are  contained  in  this  certificate  ;  I  should  have  to  take 
it  to  compare  these  with  the  charges  presented  to  the  Senate ;  it 
would  take  considerable  time  to  pick  them  out. 

Q.  I  will  call  your  attention  to  that,  Mr.  Glover :  "  Joseph  King, 
executor  of  Fuller  P.  King,  paid  upwards ;  Mr.  Kay  drew  all  the 
papers  in  obtaining  letters  and  paid  the  disbursements,  and  drew  the 
affidavits  to  properly  authenticate  them  in  foreign  States ;  obtained 
order  for  publication  and  notice  to  creditors,  and  gave  much  advice 
and  counsel,  for  which  he  charged  and  was  paid  $60  for  all  his  ser- 
vices and  disbursements.  Further,  as  to  the  charge  that  C.  11.  Bab- 
cock,  administrator  of  Almon  Trask,  paid  $14,  and  employed  no 
person ;  we  find  that  Almon  Trask  made  a  will  of  which  Bradley 
F.  Gregory  was  executor  and  Eliza  Trask  executrix,  and  that  Mr. 
Babcock  was  not  an  administrator  of  this  estate;  further,  as  to 
the  charge  that  Austin  Barrows,  executor  of  Reuben  Sears,  paid 
February  12th,  1869,  $65,  and  employed  no  person ;  Mr.  Ray  was 
employed  as  an  attorney,  as  the  account  sworn  to  by  the  executor 
on  the  final  settlement  shows,  and  drew  all  the  papers  on  the  proof 
of  the  will,  and  in  obtaining  letters  of  guardianship ;  he  also  drew 
the  petition  and'accountihg  on  the  final  settlement,  and  receipts  from 
the  heirs,  and  received  from  Mr.  Barrows  $68,  March  12th,  1870 ; 
the  stamps  were  $7.15 ;  then  as  to  the  charge  that  Austin  W.  Bar- 
rows, executor  of  Anna  W.  Barrows,  paid  $50,  we  find  that  Mr. 
Ray  drew  all  the  papers  on  the  proof  of  the  will,  and  on  the  final 
settlement  received  $37.57,  out  of  which  he  paid  for  stamps  and 
publication  fee  $19.45?"  A.  I  cannot  go  through  now  and  state 
that. 

Mr.  Mygatt — ^We  now  offer  that  as  an  exhibit  in  the  case,  and 
we  will  ask  Mr.  Glover  if  he  found  those  services  to  be  reasonable? 

The  paper  was  here  marked  Exhibit  45,  and  is  as  follows : 

ExHiBrr  No.  45. 
Grave  charges  having  been  made  against  the  official  conduct  of 
Judge  Horace  G.  Prindle,  which  were  published  in  the  Chenango 
U7iion  in  its  issue  of  September  27th,  1871,  and  he  having  invited 
us  to  investigate  them,  we  hereby  certify  that  we  have  investigated 
the  same  by  examining  the  records,  papers  and  proceedings  in  the 
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snrrogate's  office  and  otherwise,  and  make  the  following  statement 
of  facts  in  relation  thereto. 

As  to  the  charge  that  $40  was  paid  September  4th,  1869,  for 
proving  the  will  of  Sarah  C.  and  Russell  Furman,  to  perfect  the 
title  to  a  little  real  estate,  we  find  that  there  were  two  wills  proved 
instead  of  one,  and  that  Mr.  George  W.  Ray,  as  an  attorney  at  law, 
drew  the  petitions,  copies  of  citations,  pro'ofs  of  service,  copy  of 
wills  and  attending  to  the  probate  of  the  same,  and  received  the 
sum  of  $40  for  his  services. 

As  to  the  charge  that  *^May  15,  1871,  Henry  Holmes,  Columbus, 
paid  for  proving  the  will  of  Loomis  Richen,  $25,"  we  find  that 
the  will  of  Loomis  Richen  was  proved  at  the  time  stated.  Mr. 
Ray  drew  the  petitions  for  the  proof  of  the  same,  made  the  copies 
of  the  citations  for  service,  proof  of  service,  copy  of  will  attached 
to  probate,  etc.,  and  attended  to  the  probate  of  the  same.  Mr.  Ray 
was  also  the  special  guardian  of  an  infant  in  the  matter ;  he  used 
stamps  to  the  amount  of  $4.15,  and  received  from  Mr.  Holmes  the 
sum  of  $25  for  his  service  and  the  stamps. 

As  to  the  charge  that  "  September  28,  Sophronia  A  Matliewson, 
New  Berlin,  paid  for  final  settlement  of  estate  to  John  "W".  Mathew- 
son  $15,''  we  find  that  Jason  E.  Mathewson,  the  late  sheriff,  was 
the  administrator  who  employed  Mr.  Ray  i:i  the  matter.  Mr.  Ray 
drew  the  petition,  account,  etc,  and  received  the  $15  for  his  ser- 
vices. 

As  to  the  charge  made  in  the  following  language,  "  Samuel  L. 
Brown,  executor  of  Asher  Baldwin,  paid  for  drawing  petition,  $6 ; 
he  asked  for  blanks  to  draw  the  petition  himself,  and  the  surrogate 
told  him  to  let  Mr.  Ray  draw  it,"  we  find  that  Mr.  Ray  drew  the 
petition  and  all  the  other  papers,  went  out  and  purchased  the  statnps 
and  received  the  $6  for  his  services. 

As  to  the  charge  "  Sterling  estate,  Pope  executor,  he  employed  no 
one,  paid  $25,"  we  cannot  find  that  any  proceedings  have  been  had 
in  the  surrogate's  office  in  relation  to  such  an  estate. 

As  to  the  charge  that  "July  16,  1870,  Riley  Diitton,  executor, 
paid,  aside  from  stamps,  $25,  there  was  no  publication  and  he 
employed  no  one  and  supposed  it  surrogate's  fees,"  we  find  that  all 
the  papers  were  drawn  by  Mr.  Ray  ;  that  he  furnished  stamps  to 
the  amount  of  $4.15  and  received  for  stamps  and  services  $20.15, 
July  16, 1871. 

As  to  the  charge  that  "Joseph  King,  executor  of  Fuller  P. 
King,   paid   upward  of  $50,"   we  find   that  Mr.  Ray  drew  all  the 
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papers  in  obtaining  letters,  and  paid  the  disbursements ;  that  he  spent 
four  days  in  the  final  accounting,  his  account  being  fifteen  pages  in 
length,  and  very  complicated.  He  drew  affidavits  and  certificates  ta 
properly  authenticate  them  in  a  foreign  State,  obtained  order  for 
publication  of  notice  to  creditors,  and  gave  much  advice  and  counsel^ 
for  which  he  charged  and  was  paid  the  sum  of  $60  for  all  hia 
services  and  disbursements. 

As  to  the  charge  that  '^  Thomas  Clark,  as  executor  of  Eeeve 
Dilley  of  New  Berlin,  was  charged  $100;  he  paid  $70;  he 
employed  no  attorney,  and  there  was  no  contest,"  we  find  that  Mr. 
Bay  drew  all  the  papers  and  paid  all  the  disbursements.  There  were 
over  sixty  persons,  upon  whom  citation  had  to  be  served.  The  pub- 
lication fee  was  $24.57.  The  stamps,  $7.80.  He  went  personally 
to  Cortland  and  served  citation  on  a  portion  of  the  heirs,  his  livery 
bill  for  the  trip  being  $4.  He  acted  as  special  guardian  for  several 
infants,  on  proof  of  the  will.  The  papers  he  drew  were  neces- 
sarily very  voluminous,  and  he  charged  $100,  of  which  he  has  re- 
ceived $70.  We  think  the  charges  for  his  services,  in  this  case^ 
quite  moderate,  considering  the  amount  of  work  involved. 

As  to  the  charge,  that  '*  Warren  Keynolds,  executor  of  Lorea 
Beebe,  of  New  Berlin,  paid  over  $60 ;  there  was  no  contest^ 
he  employed  no  attorney,  and  he  supposed  it  surrogate's  fees," 
wo  have  examined  the  final  account,  sworn  to  by  the  executor,  in 
tlie  handwriting  of  an  attorney  at  law,  and  it  shows  no  such  pay- 
ment. 

As  to  the  charge,  that  "  H.  O.  Mass,  New  Berlin,  executor  of 
Samuel  White's  estate,  paid  about  $80,"  we  find  that  the  necessary 
stamps  upon  the  letters  was  $25,  and  that  there  was  a  special 
guardian  appointed  in  the  case.  -  It  is  proper  to  allow  special 
guardians,  in  such  cases,  $10  as  a  just  and  reasonable  com- 
pensation. * 

As  to  the  charge,  that  "  Chancellor  H.  Babcock,  of  South  New 
Berlin,  executor  of  Cyrel  Carpenter,  paid  $30,  employed  no  one, 
and  made  out  most  of  the  papers  himself,"  we  find  that  B.  H. 
Prindle  was  employed  in  the  matter,  and  drew  the  petition  ;  the 
stamps  were  $2.65.  Mr.  Ray  drew  other  papers,  and  attended  to 
the  probate  of  the  will,  and  charged  for  the  whole  service,  including 
the  stamps,  $20.  Mr.  Ray  subsequently  drew  the  account  for  the 
final  settlement,  petition,  etc.,  and  attended  to  the  final  settlement^ 
which  was  twice  adjourned,  the  widow  appearing  and  making  vari- 
ous objections,  and  was  allowed  and  paid  $30  for  his  services. 
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As  to  the  charge  that  ^^  Ohanoellor  H.  Babcock,  administrator 
of  AJmon  Trask,  paid  $14  and  employed  no  person,"  we  find 
that  Almoii  Trask  made  a  will,  of  which  Bradley  F.  Gregory 
was  executor,  and  Eliza  Trask,  executrix,  and  that  Mr.  Babcock  was 
not  an  administrator  of  this  estate. 

As  to  the  charge  that  ^^  Austin  Barrows,  executor  of  Keuben 
Sears,  paid  February  12,  1869,  $65,  and  employed  no  person," 
wo  find  that  Mr.  Saj  was  employed  as  an  attorney,  as  the 
account  swx)m  to  by  the  executor  on  the  final  settlement  shows,  and 
drew  all  the  papers  on  the  proof  of  the  will ;  and  in  obtaining 
letters  of  guardianship,  he  also  drew  the  petition,  and  account  on 
the  final  settlement,  and  receipts  from  the  heirs,  and  received  from 
Mr  Barrows  $58,  March  12,  1870.     The  stamps  were  $7.15. 

As  to  the  charge  that  "  Austin  Barrows,  executor  of  Anna  W. 
Barrows,  paid  $60,"  we  find  that  Mr.  Bay  was  employed,  as 
the  sworn  account  of  the  executor  shows,  and  drew  all  the  papers 
on  proof  of  the  will  and  on  the  final  settlement,  and  attended  to  the 
final  settlement  and  received  $37.57,  out  of  which  he  paid  for  stamps 
and  publication  fee  $19.45. 

As  to  the  charge  that  "  Riley  Dalton,  executor  of  Simon  Hill, 
paid  $20,"  we  find  that  Biley  Button  paid  $20.  This  was  in  1866, 
and  the  surrogate's  fees  and  blanks  were  $13.50;  there  was  a 
special  guardian  in  the  case  and  the  balance  was  for  compensation 
to  special  guardian. 

As  to  the  charge  that  ^'E.  D.  Haywood,  executor  of  Isaiah 
Loomis,  paid  $10,  called  surrogate's  disbursements,"  we  find 
that  Mr.  Atkyns  was  employed  in  the  case,  and  he  employed  Mr. 
Ray  to  attend  the  probate  of  the  will,  which  he  did,  drawing  affi- 
davits, copy  of  will  and  other  papers,  paying  $1.65  for  stamps,  and 
charging  and  receiving  $10  for  services,  including  stamps. 

As  to  the  charge  that  estate  of  ^*  H.  H.  Angell  paid  over  $60  ; 
no  publication  and  no  contest,  no  one  employed,"  we  find  that 
Mr.  Ray  received  $39.65,  of  which  $10.15  were  for  stamps.  There 
was  a  special  guardian  appointed.  Mr.  Angell,  the  executor,  made 
the  account  in  his  ovm  handvyriting  for  the  final  settlement.  In 
that  account  is  the  following  item :  "  paid  Q-.  W.  Ray,  services  and 
B«amps,  $39.65." 

As  to  the  charge  that  "Warren  Wightman,  executor  of  Orrin 
Dilley,  paid  $15.00,"  we  find  that  Mr.  Ray  was  special  guardian  for 
an  infant.  The  stamps  on  letters  and  certificate  were  $3.65.  Mr. 
Ray  drew  copy  of  the  will  and  received  for  the  whole  the  $15.00. 
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These  cases  extend  from  1866  down  to  1871.  It  is  proper  for  ns 
to  state  that  Mr.  Bay  had  his  law  o£Sce  in  the  surrogate's  office,  hav- 
ing previously  read  law  in  the  same  office,  and  soon  after  he  was 
admitted  to  practice,  in  November,  1867,  published  a  notice  in  each 
of  the  newspapers  published  in  the  village  of  Norwich,  which  notice 
has  ever  since  continued  to  be  published  in  the  same,  advertising 
himself  as  an  attorney  and  counselor  at  law ;  "special  attention 
given  to  all  proceedings  in  surrogate's  court,  proof  of  wills,  settle- 
ment of  estate,"  etc. 

The  drawing  of  petitions  and  papers  for  the  proof  of  wills,  for  the 
granting  of  letters  of  administration  and  guardianship,  and  tinal 
accounts  of  executors  and  administrators,  is  no  part  of  the  duties  of 
the  surrogate  or  the  surrogate's  clerk,  but  properly  belongs  to  the 
province  of  a  lawyer,  and  is  a  proper  charge  against  the  estate.  We 
think  that  the  charges  of  Mr.  Ray,  in  the  foregoing  cases,  are  none 
of  them  unreasonable  and  some  of  them  quite  low. 

In  regard  to  the  suit  commenced  in  the  Supreme  Court  by  Judge 
Prindle  for  authority  to  sell  the  real  estate  of  Anna  W.  Barrows, 
deceased,  we  have  examined  the  judgment  roll  and  other  papers  in 
relation  to  the  estate,  and  we  lind  that  there  were  fourteen  defend- 
ants, some  of  whom  were  non-residents  of  the  State;  that  the  whole 
costs  and  expenses  of  the  suit,  including  the  expenses  of  the  sale  of 
the  premises,  were  fixed  by  the  Supreme  Court,  and  were  not  to 
exceed  the  sum  of  $350  ;  that  out  of  this  sum' Judge  Prindle  paid 
all  the  expenses  in  the  suit.  By  the  terms  of  the  will  of  the  said 
Anna  W.  Barrows,  deceased,  $200  was  given  to  the  Congregational 
Church  of  Columbus,  $100  to  the  American  Board  of  Commissioners 
of  Foreign  Missions,  $100  to  the  American  Home  Missionary 
Society,  and  $50  to  the  American  Bible  Society,  together  with 
other  specific  legacies ;  that  all  the  above  legacies  and  all  specific 
legacies  have  been  paid  in  full,  as  appears  by  the  vouchers  on  file  in 
the  surrogate's  office.  In  this  case  Judge  Prindle  was  acting  as  an 
attorney  and  counselor  at  law,  and  not  as  a  surrogate.  Mr.  Ray 
received  no  money  from  the  estate,  except  the  $37.57,  above 
explained. 

Having  ascertained  the  foregoing  facts,  we  think  justice  requires 
that  they  should  be  made  public. 

LESTER  CHASE. 

HENRY  R.  MYGATT. 

SOLOMON  BUNDY. 

JAMES  W.  GLOVER. 

ISAAC  PLUMB. 
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By  Mr.  G-loteb  : 

Q.  Did  jou  find  those  services  to  be  reasonable  t  A.  I  thongbt 
the  services,  or  the  charges  for  services,  Were  not  unreasonable,  as 
the  services  appeared  from  the  books  and  papers. 

Q.  Did  you  attend,  on  behalf  of  Judge  Prindle,  before  the  board 
of  supervisors  last  autumn  on  the  proceedings  commenced,  requiring 
him  to  produce  before  them  the  books,  papers,  etc.,  of  the  surrogate 
of  Chenango  county  ?  A.  I  was  there  in  that  proceeding ;  before 
the  board  as  one  of  Judge  Prindle's  counsel. 

Q.  Judge  Prindle  has  an  office  in  the  village  of  Norwich  as  sur- 
rogate? A.  Tes,  sir;  the  county  clerk's  office  is  in  the  first  story, 
and  the  surrogate's  office  in  the  second  story. 

Q.  The  court-house  of  the  county  is  very  near  to  the  clerk's 
office?    A.  A  few  steps;  perhaps  four  rods. 

Q.  And  the  supervisors  held  their  sessions  in  the  court-house  of 
the  county  ?    A.  Yes,  sir. 

Q.  It  appears,  from  these  records  before  the  Senate,  that  Judge 
Prindle  at  that  time  refused  to  produce  the  books  and  papers  of  his 
office  before  the  supervisors  oq  their  ]*equest ;  what  occurred  there ; 
under  whose  advice  did  he  act ;  what  were  the  circumstances?  A. 
He  acted  under  the  advice  of  both  of  the  counsel  who  appeared 
for  him,  yourself  and  myself,  also  Mr.  Hubbard ;  we  had  consulta- 
tion upon  the  subject.;  Mr.  Elizur  Prindle  was  present  at  the  con- 
sultation ;  I  don't  remember  whether  there  was  any  other  lawyer 
there ;  the  four  wore  there,  I  know ;  a  consultation  was  had  in  the 
surrogate's  office  in  relation  to  it,  and  he  was  advised  not  to  submit 
to  the  examination  by  the  board  of  supervisors  upon  the  ground 
that  they  bad  no  authority,  nor  judgment,  to  make  the  examination 
which  they  proposed. 

Q.  Under  the  circumstances  of  the  case  he  was  advised  not  to  do 
so  ?     A.  Yes,  sir. 

Q.  You  so  advised  and  the  others  agreed?  A.  Yes,  sir;  we  all 
agreed  that  they  had  no  authority. 

Q.  He  acted  entirely  under  the  advice  of  counsel  ?    A.  Yes,  sir. 

Q.  Mr.  Ray  advertised,  didn't  he,  as  an  attorney  and  counselor  at 
law?  A.  The  advertisement  is  in  the  paper;  I  have  seen  it  very 
many  times. 

Q.  Are  there  two  papers  published  at  Norwich  ?  A.  Yes,  sir ; 
the  TeUgrcbphy  a  republican  paper,  and  the  Union^  a  democratic 
paper. 

Q.  Did  he  advertise  that  he  paid  special  attention  to  surrogate 
business?    A.  That  was  a  part  of  the  card. 
92 
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Q.  Wjl8  there  a  public  notice  as  yon  entered  the  door  of  the  sur- 
rogate's office ?  A.  Yes,  sir;  there  was  up  to  the  first  of  January; 
I  cannot  tell  how  long  it  was  there ;  it  was  there  some  years,  I 
think ;  I  frequently  noticed  his  sign  as  I  went  into  the  surrogate's 
office ;  his  sign  as  an  attorney  at  law. 

Q.  Since  the  first  of  January  there  has  been  a  change  in  the 
office  ?    A.  Yes,  sir. 

Q.  Have  you  been  at  the  office  since .  the  first  of  January  t  A* 
Yes,  sir ;  occasionally. 

Q.  Mr.  Bay  has  not  been  there  since  that  time  ?  A.  I  have  seen 
him  in  there. 

Q.  But  he  has  not  been  there  as  a  lawyer  since  that  time  ?  A. 
No,  sir ;  I  think  not ;  I  believe  it  is  understood  that  he  is  not  there ; 
I  know,  in  fact,  that  he  has  an  office  by  himself,  or  at  least  with 
other  parties ;  he  formed  a  copartnership  after  the  first  of  January^ 
and  is  in  business  there. 

OroM-examined  hy  Mr.  Pbokham  : 

Q.  Where  was  this  paper  drawn  ?  A.  I  caimot  tell  you ;  it  waa 
presented  to  me. 

Q.  You  found  it  just  as  it  is  now,  with  the  exception  of  your 
signature  ?  A.  No,  sir,  I  remember  making  some  memorandum ;  at 
least  some  alteration. 

Q.  You  went  into  the  office  of  the  surrogate  at  what  time  of  the 
year?  A.  Well,  it  was  in  September  or  October  of  187^  ;  the  con- 
vention was  held  in  September,  and  I  went  to  New  York  on  the 
10th  of  October;  and  it  was  between  the  holding  of  the  convention 
and  the  tim'^  I  went  to  New  York. 

Q.  Who  eise  was  with  you  when  you  went  in  ?  A.  I  don't  know 
as  any  one  went  with  me ;  that  paper  was  signed  by  the  other 
gentlemen  at  the  time. 

Q.  You  made  this  examination  alone ;  while  you  were  examining 
you  were  alone?  A.  Yes,  sir;  there  were  other  parties  who 
belonged  in  the  office  there,  and  showed  me  the  boooks  and  papers, 

etc. 

Q.  Any  one  else  examining  the  papers  with  you  ?    A.  No,  sir. 

Q.  Upon  what  data  did  you  proceed  in  order  to  come  to  a  decis- 
ion in  regard  to  the  reasonableness  of  these  charges?  A.  I  took 
the  records  and  papers  which  had  been  drawn  in  each  of  the  causes 
and  looked  at  various  services  that  had  been  performed. 

Q.  How  did  you  know  they  had  been  performed  ?  A.  I  could 
see  from  the  papers  themselves. 
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Q.  How  do  you  know  they  were  performed  by  Mr.  Ray !  A.  I 
ooold  see  it  by  the  writing ;  I  knew  his  handwriting  very  well. 

Q.  Simply  from  the  handwriting  you  eaw  there?  A.  There 
were  some  BtatementB  made  to  me ;  the  papers  were  shown,  and  all 
of  the  books  and  papers  relating  to  these  various  cases  were  shown 
to  me. 

Q.  Statements  made  by  whom  ?  A.  Mr.  Ray  made  some  state- 
ments to  me ;  I  remember  one  case  now  that  occurs  to  me. 

Q.  Who  else  made  any  statement?  A.  I  think  Judge  Prindle 
made  some  statements ;  more  particularly  the  statements  made  ta 
me  calling  my  attention  to  the  various  papers ;  the  various  servicer 
rendered. 

Q.  There  was  nothing  there  by  which  you  could  pass  upon 
whether  he  had  been  retained  or  employed  in  this  business  ?  A. 
No,  sir ;  except  that  I  found  in  some  of  the  final  accountings  (all 
which  I  looked  at)  the  statement  of  the  amounts  paid  to  him  a& 
attorney  and  counselor,  and  sworn  to  by  the  administrator  or  execu- 
tor, as  the  case  might  be. 

Q.  Were  any  of  those  contained  in  any  of  the  printed  charges- 
before  the  Senate  now  ?    A.  J  cannot  tell  you. 

Q.  Can  you  specify  any  one  case  in  which  that  occurred  ?  A.  I 
don't  know  that  I  could  now,  sir ;  I  know,  as  I  had  that  list  of 
charges,  that  I  found  some  of  them  in  that  situation ;  I  don*t  know 
that  I  could  say  as  to  any  particular  charges  before  the  Senate. 

Q.  Do  you  remember  in  whose  handwriting  all  these  final 
aeeountings — this  item  of  George  W.  Ray,  so  much  for  services  — 
was  in  ;  whether  in  Mr.  Ray's  handwriting  ?  A.  I  think  it  was ;  i 
should  think  it  was  so  in  all  those  final  accountings ;  that  is  my 
recollection ;  I  am  not  very  positive  about  it ;  there  was  perhaps- 
one  that  was  not ;  I  have  an  impression  that  one  was  drawn  up  by 
the  executor  himself,  in  which  there  was  an  item,  but  I  am  not  posi* 
tive  about  that. 

Q.  Whether  contained  in  any  of  the  charges  before  the  Senate 
now,  you  cannot  state  ?  A.  No,  sir ;  1  have  a  general  recollection 
about  that,  but  to  go  into  minutise,  I  should  have  to  reflect  some. 

Q.  Mr.  Stanton  desires  me  to  ask  whether  that  was  not  in  th& 
Angell  case  ?  A.  I  cannot  state ;  whether  that  was  the  case  or  not 
I  cannot  state ;  I  have  an  impression  that  there  was  one  case  where 
the  administrator  drew  up  the  account  himself. 

Q.  Was  any  one  present  on  this  examination  by  you,  who  claimed 
to  have  been  injured  in  any  way ;  any  one  there  in  opposition. 
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-either  in  feeling,  or  any  other  way,  to  Jndge  Prindle  I  A.  No,  air, 
not  that  I  know  of. 

Q.  Entirely  an  expaHe  matter?    A.  Yes,  sir. 

Q.  Performed  nnder  the  auspices  of  Jndge  Prindle  and  Mr.  Ray  ! 
A.  Performed  by  me  at  Judge  Prindle's  request. 

Q.  Your  judgment  was  formed  upon  the  statement  made  by 
them,  and  from  the  records  and  papers  ?  A.  Yes,  sir,  mainly  from 
the  papers  and  records. 

Q.  How  long  were  you  there  I  A.  I  think  four  hours ;  I  went 
up  iminediatly  after  my  dinner  and  returned  in  the  evening. 

Q.  Vou  were  counsel  for  Jndge  Prindle  in  this  matter  before  the 
board  of  supervisora  ?    A.  Yes,  sir. 

Q.  It  was  under  your  advice,  in  conjunction  with  Mr.  Mygatt  and 
some  other  attorney,  that  the  judge  refused  to  answer  the  question 
put  to  him  by  the  board?     A.  Yes,  sir. 

Q.  You  have  been  the  counsel  of  the  judge  in  this  proceeding 
^nerally  ?  A.  Yes,  sir ;  I  have  advised  with  him  ;  I  was  not  here 
4it  the  time  of  the  hearing  before  the  Senate  on  a  demurrer,  though 
I  have  been  talked  with  from  time  to  time  on  the  subject. 

Q.  Was  this  document  you  have  signed  here  published  during 
the  campaign?    A.  Yes,  sir;  prepared  for  that  purpose. 

Q.  Pre|)iired  for  the  purpose  of  publishing.     A.  Yes,  sir. 

By  Senator  Benediot  : 

Q.  Campaign  document  ?  A.  It  was  prepared  for  the  purpose 
of  meeting  the  charges  published  against  Judge  Prindle ;  that  was 
the  design  of  it. 

Q.  Did  you  read  this  statute,  Laws  of  1858,  chapter  190 ;  did 
jou  read  that  statute  before  you  gave  the  advice  to  Judge  Prindle  ? 
A.  Yes,  sir.    • 

Q.  It  was  upon  your  construction  of  that  statute  ?  A.  Yes,  sir ; 
I  had  that  statute  before  the  board  of  supervisors  and  argued  as  to 
their  power  under  that  statute. 

Re-dirt  ot  examination  hy  Mr.  Myqatt  : 

Q.  When  that  paper  was  prepared,  do  you  mean  to  say  it  was  got 
up  as  a  campaign  document  ?  A.  No ;  I  say  those  charges  were 
made,  and  this  certificate  was  prepared  for  the  purpose  of  showing 
the  facts  in  relation  to  that  for  publication. 

Q.  Hadn't  Judge  Prindle  then  withdrawn  or  resigned  from  being 
a  candidate  ?  A.  I  can't  tell  whether  it  was  during  that  time  or 
not. 

Q.  After  the  charges  were  made  against  him  in  the  republican 
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coDvention,  he  put  in  the  hands  of  the  repablican  committee  of  the- 
eoantv  a  resignation  as  being  candidate  for  the  office  of  coantj 
jndge  ?    A.  I  am  nnder  the  impression  it  was. 

Q.  At  the  time  of  the  investigation,  had  not  he  declined  being  a 
candidate  for  the  office,  placing  it,  however,  under  the  direction  of  the 
committee  of  the  county :  the  republican  committee  ?  A.  I  remem- 
ber now,  it  was ;  I  remember  a  conversation  with  Judge  Prindlo  in 
relation  to  the  fact ;  it  was  after  he  withdrew  from  the  canvass,  and 
before  he  again  consented  to  run. 

Q.  This  investigation  was  by  about  the  same  number  of  demo- 
crats as  republicans ;  it  was  not  a  campaign  document  gotten  up  by 
republicans  nor  democrats?  A.  Somebody  else  said  it  was  a  cam- 
paign document ;  I  didn't  say  that. 

Senator  Benkdiot — I  said  that. 

The  Wctness — It  was  got  up  for  the  purpose  of  publication ;  we 
aimed  to  state  the  facts  about  it. 

Be^cross-eoMwiintion  h/  Mr.  Pbokham  : 

Q.  Did  Judge  Prindle  withdraw  ?  A.  He  did  at  one  time  ;  he 
gave  the  county  committee,  as  I  understood,  notice  that  he  would 
not  run. 

Q.  He  did  give  the  county  committee  that  notice?  A.  Sol 
understood ;  it  is  mere  hearsay ;  it  was  so  understood. 

Q.  How  long  did  that  understanding  last  ?  A.  I  should  think 
about  a  week,  but  I  am  not  positive  about  it. 

Q.  How  was  the  withdrawal  withdrawn  ?  A.  I  can  only  say 
vhat  I  understood ;  I  was  not  present. 

Q,  State  that  ?  A.  I^mderstood  the  county  committee  got  together 
and  urged  his  continuance  as  a  candidate,  and  that  upon  their  solici- 
tations he  consented  to  withdraw  the  declination ;  that  was  as  I 
understood ;  it  is  mere  hearsay ;  I  was  not  present. 

Q.  Do  you  know  whose  handwriting  this  document  is  in?  A.  1 
cannot  tell. 

Q.  Is  it  the  handwriting  of  E.  H.  Prindle  ?  A.  I  should  not 
think  it  was ;  I  should  be  of  the  opinion  that  it  was  not ;  it  don't 
look  like  it  to  me. 

Mr.  E.  H.  Prdtolb — ^I  don't  call  it  mine. 

The  Witness  —  It  is  not  his  usual  handwriting;  I  should  know 
bis  handwriting,  I  should  think ;  you  don't  call  it  his  handwriting,, 
do  you  ? 

By  Senator  Pbrbt  : 

Q.  I  desire  to  inquire  of  you  when  you  made  this  investigation 
which  has  been  put  in  evidence  ;  was  this  after  the  board  of  super- 
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Tieors  had  passed  the  resolation  ?  A.  Oh,  no,  sir ;  it  was  before ; 
it  was  before  election. 

Q.  Before  the  board  of  supervisors  passed  the  resolation  which 
yon  had  given  advice  abont,  as  yon  have  testified  ?  A.  Yes,  sir ; 
some  weeks  before. 

Q.  Was  it  before  or  after  yon  gave  this  advice  ?    A.  Before. 

Q.  Before  yon  gave  the  advice  ?  A.  This  was  long  before  elec- 
tion, and  the  meeting  of  the  board  of  supervisors  was  after  the  elec- 
tion. 

Q.  State  particularly  what  the  board  of  supervisors  required  by 
their  resolution,  as  you  understood  it  ?  A.  It  is  a  printed  resolu- 
tion ;  required  for  him  to ;  I  can't  remember  what  the  resolu- 
tion is. 

Q.  To  submit  to  an  examination  of  his  accounts  ?  A.  All  tho 
-conduct  of  his  office,  as  I  understood  it. 

Q.  What  was  the  particular  ground  on  which  you  advised  him 
not  to  respect  that  resolution  ?  A.  That  aboard  of  supervisors  had 
no  power  to  make  the  examination  contemplated  by  their  resolu- 
tion ;  no  legal  power  or  right. 

Q.  Was  that  advice  communicated  to  the  board  t    A.  Yes,  sir. 

By  Mr.  Mygatt  : 

Q.  It  was  in  the  presence  of  the  board  i  A.  Yes,  sir ;  that  is, 
these  objections  were  stated  by  the  counsel. 

Q.  Did  the  board  of  supervisors  accept  that  conclusion  as  a  settle- 
ment of  the  law  on  the  subject ;  did  they  take  any  further  steps  or 
proceedings  to  carry  Out  the  resolution  ?    A^  No,  sir. 

Q.  That  ended  the  matter  t    A.  Yes,  sir,  as  I  understand  it. 

Q.  Never  followed  it  up  by  attempting  to  question  your  advice  or 
opinion  on  the  law  f     A.  They  didn't  go  any  further. 

Q.  They  passed  a  resolution  that  they  would  not  go  further ;  they 
were  invited  to  go  to  the  Supreme  Court,  were  they  not  ?  A.  We 
urged  them  there  in  our  argument  to  them ;  that  the  statute  provided 
a  remedy,  if  we  were  wrong  in  our  ideas,  and  urged  them  to  take 
the  proceedings  contemplated  by  the  act  of  1858,  to  bring  Judge 
Prindle  in  contempt  before  the  Supreme  Court. 

Q.  Didn't  we  state  to  the  supervisors  that  Judge  Balcom  was  at 
home,  and  that  we  would  go  to  him  without  any  delay  and  be  deter- 
mined by  his  decision  ?    A.  Yes,  sir. 

Q.  Didn't  the  board  of  supervisors  pass  a  resolution  that  they 
would  not  go  before  him  ? 

Mr.  Stanton — We  have  an  objection  here ;  the  counsel  for  the 
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respondent  have  agreed  that  the  printed  statement  of  the  proceed- 
ings of  the  board,  as  certified  to  bj  the  clerk  and  attached  to  the 
charges  here,  shall  be  recorded  as  the  evidence  and  a  true  state- 
ment of  the  proceedings  of  that  board ;  I  suppose  that  is  the  best 
evidence. 

The  Pbesident — This  is  something  beyond  what  is  stated  there. 

Mr.  Stanton — Mr.  Mygatt,  the  counsel  for  the  respondent,  I 
believe,  when  the  proposition  was  made  that  we  wonld  regard  this 
as  being  the  true  record  of  the  proceedings,  stated  they  were  sub- 
stantially correct. 

Mr.  Mygatt — We  did  admit  it,  but  we  reserved  the  right  to  give 
any  evidence  in  regard  to  what  occurred  or  give  any  transaction 
there  that  is  not  in  the  record  ;  we  do  not  contradict ;  it  is  in  addi- 
tion to  it — to  carry  it  out ;  what  I  have  just  inquired  of  the  witness 
is  in  that  record ;  the  senator  put  questions  which  are  in  that 
record,  and  I  put  questions  to  the  witness  that  are  to  be  found  in 
that  record — the  answer  to  them;  in  that  record  it  appears  we 
proposed  to  go  before  Judge  Balcom,  and  iff  appears  that  offer  was 
rejected ;  that  is  my  memory  ;  I  may  be^  mistaken ;  the  record  will 
tell  you  if  I  am  mistaken.  w 

The  Pbesident — The  counsel  will  proceed. 

Mr.  Mygatt — I  think  the  record  will  show  we  proposed  to  go 
before  Judge  Balcom ;  don't  you  find  it  so  ? 

Mr.  Stanton — I  think  not,  sir;  the  proposition  made  by  the 
respondent  in  the  case,  as  I  understand  it,  was,  that  the  Senate  was 
the  only  body  that  had  any  power  to  investigate  his  record. 

Mr.  Mygatt — ^The  power  of  the  board  could  be  determined  by 
Judge  Balcom  under  that  act. 

Mr.  Stanton — I  think  there  was  no  record  showing  there  was  a 
proposition  to  go  before  Judge  Balcom. 

Mr.  Mygatt — The  statute  says  they  shall  apply  to  the  Supreme 
Court  if  an  officer  refuses  to  render  an  account  or  produce  papers ; 
we  assumed  the  surrogate  could  not  be  required  to  take  from  his 
ofSce  to  another  building,  or  anywhere  else,  the  records  without  an 
order  of  the  judge  of  the  Supreme  Court ;  that  he  was  forbidden  to 
do  that,  notwithstanding  that  the  records  are  all  in  the  next  building, 
and  the  supervisors  were  invited  to  go  into  the  office  building  and 
examine  all  those  records. 

Mr.  Pegkham — The  protest  is  found  at  page  45,  where  the  minor- 
ity of  the  board  of  supervisors  protested  against  the  action  of  the 
board  in  assuming  to  claim  that  Judge  Prindle  should  answer  the 
questions  asked  him,  and  they  placed  their  protest  on  the  ground 
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that  there  is  no  way  known  to  the  Constitution  or  laws  of  the  State 
by  which  a  judge  can  be  called  to  account,  etc.,  by  way  of  impeach- 
ment and  corruption  in  office,  signed  by  nine  members  of  the  board 
of  supervisors.  They  then,  as  I  understand  it,  withdrew  and  refused 
to  have  any  thing  further  to  do  in  the  action  of  the  board  of  super- 
visors upon  this  question ;  they  finally  came  back  and  agreed  ta 
the  resolution  which  is  fonnd  on  page  48,  where  the  whole  of 
these  proceedings  and  the  action  of  the  judge  in  refusing  to  answer, 
etc.,  ''  ordered  by  the  board  that  it  be  referred  to  the  Senate  at  the 
next  session  thereto  for  such  action  as  the  Senate  shall  deem  proper 
in  accordance  with  their  duty  and  the  law." 

Judge  Pbindlb — There  is  a  mistake  in  regard  to  that ;  they  didn't 
come  back  and  participate  in  the  passage  of  that  resolution. 

Mr.  Myoatt — ^I  am  told  that  what  appears  in  this  book  of  chargea 
against  Judge  Priudle  returns  an  imperfect  record  of  those  proceed- 
ings before  the  board  of  supervisors.  I  see  now  in  the  room  one  of 
the  board  of  supervisors,  and  I  understand  that  he  has  at  his  room  a 
printed  record;  the  authenticated  record  of  the  board  of  supervi- 
sors of  ]ast  fkll,  which  contains  these  proceedings  as  I  state  them  ta 
be;  he  will  bring  it  in  the  morning,  showing  the  facts  to  be  as 
here  asserted.  We  don't  propose,  therefore,  to  contradict  this  record 
but  we  propose  to  add  to  it,  and  show  the  facts  as  they  occurred 
when  Glover  was  present ;  it  will  show  we  proposed  to  go  before 
Judge  Balcom,  and  that  that  proposition  was  rejected;  do  you 
recollect  that  circumstance?  A.  I  recollect  the  fact;  yes,  sir; 
that  we  urged  them  to  take  the  proceedings  provided  for  by  that 
act  of  1858,  in  order  that  there  might  be  a  decision  by  the  judge 
of  the  Supreme  Court  upon  the  question  of  the  authority  of  the 
board. 

Q.  Was  the  offer  to  the  board  rejected  f  A.  They  passed  a  reso- 
lution directing  the  chairman,  if  I  recollect  right,  not  to  take  the 
course  provided  for  by  the  statute. 

Q.  At  the  time  you  examined  these  matters  before  the  election 
referred  to  in  that  exhibit,  was  you  then  the  counsel  for  Judge 
Prindle  in  any  matters  connected  with  this  matter  ?  A.  No,  sir ;  I 
had  nothing  to  do  with  Judge  Prindle,  even  as  counsel,  until  the 
meeting  of  the  board  of  supervisors,  which  was  as  late  as  the  20th 
of  November  or  after,  and  that  was  in  October — September  or 
October — that  that  examination  commenced. 

The  President — The  Clerk  will  call  another  witness. 

Mr.  Mygatt — We  are  hardly  ready  to  call  more  witnesses  to- 
night ;  I  am  very  much  exhausted  myself. 
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Senator  D.  P.  Wood — I  move  the  Senate  do  now  adjourn. 

The  qnestion  was  put  and  declared  carried. 

Adjonmed  nntil  Thursday  Morning,  July  11,  at  9  o'clock. 


The  Senate  met  at  9  a.  m.  Thursday,  July  11, 1873. 
The  Pkesident — Mr.  Prindle,  are  you  ready  to  proceed  ? 
Mr.  E.  H.  Pmndlb — Mr.  President,  we  are. 

Dr.  Thokas  Dwight,  a  witness  on  behalf  of  the  respondent,  being 
duly  sworn,  testified  as  follows : 

By  Mr.  E.  H.  Prindle  : 

Q.  Where  do  you  reside,  doctor  f  A.  In  the  town  of  Preston, 
Chenango  county. 

Q.  Did  you  know  Edward  Murphy  ?  I  will  state  for  the  infoima- 
tion  of  the  Senate  that  this  relates  to  the  sixth  charge.  Did  you 
know  Edward  Murphy  in  his  life-time  ?    A.  Yes,  sir. 

Q.    You  are  a  physician?    A.  Yes,  sir. 

Q.  Were  you  the  family  physician  of  Edward  Murphy  ?  A.  I 
practiced  as  such. 

Q.  Were  you  named  as  executor  in  his  will  ?    A.  I  was. 

Q.  Did  you  draw  the  will  i    A.  I  did. 

Q.  Did  you  employ  any  one  for  the  proof  of  the  will  ?  A.  Yes, 
sir. 

Q.  Whom  did  you  employ  ?    A.  Employed  Mr.  Ray. 

Q.  George  W.  Ray  ?    A.  Yes,  sir. 

Q.  Were  you  present  at  the  time  the  will  was  proved ;  on  that 
day  f    A.  I  was. 

Q.  How  long  were  you  in  the  surrogate's  office  that  day  ?  A. 
Spent'  the  day  there. 

Q.  Previous  to  that  time  had  you  heard  that  John  Murphy  had 
made  charges  against  you  ?    A.  Yes,  sir. 

Q.  That  you  had  put  yonr  name  in  the  will  without  authority  as 
executor?     A.  Yes,  sir. 

Q.  Negotiations  were  had  finally  by  which  you  renounced  the  ex- 
ecutorship?    A.  After  it  was  shown  that  I  was  executor;  yes,  sir. 

Q.  Certain  commissions  were  paid  to  you ;  a  certain  bill  paid  to 
yoa !    A.  Yes,  sir. 
93 
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Q.  How  mnch  was  it  ?  A.  I  charged  them  $50  for  my  fiervioes, 
what  I  had  done  in  taming  the  matter  over  to  him. 

Q.  In  what  room  of  the  surrogate's  office  did  you  remain  during 
the  day  ?    A.  In  the  council  room,  right  adjoining  the  open  office. 

Q.  Back  of  the  offices  where  the  business  was  done  ?    A.  Yes,  sir. 

Q.  "Were  you  there  in  that  back  room  all  through  the  day  ?  A. 
I  was  there  from  morning,  about  10  o'clock,  or  a  httie  before,  until 
dinner  time ;  I  was  directly  back  after  dinner,  and  was  there  until 
the  proof  was  called  out, 

Q.  Until  the  business  was  closed  up  t  A.  I  was  there  until  the 
proof  was  called  on. 

Q.  Did  John  !Murphy  pay  Judge  Prindle  any  money  in  the.back 
room  that  day  to  your  knowledge  ?  A.  Not  while  I  was  there ;  if 
he  did  he  must  have  done  it  while  I  was  gone  to  dinner ;  he  was 
not  in  the  room  while  I  was  there. 

Q.  Didn't  John  Murphy  and  the  Murphy  heirs  leave  before  you 
did  2  A.  I  would  not  be  able  to  swear  certain  whether  or  not  they 
were  all  gone  or  not ;  some  of  them  were  gone ;  I  couldn't  say  cer- 
tain whether  or  not  they  were  all  gone. 

Q.  Could  you  say  whether  John  Murphy  was  gone  ?  A.  I  don't 
think  I  could,  positively. 

Q.  Have  you  any  recollection  as  to  whether  he  was  or  not  ?  A. 
No,  sir. 

Q.  What  is  your  impression,  if  you  have  any  ?  A.  It  seems  to 
me  they  were  mostly  gone ;  and  I  couldn't  say  whether  he  might 
have  possibly  been  there  or  not ;  I  think  the  office  was  pretty  much 
vacated. 

Q.  Wasn't  the  understanding  that  John  Murphy  was  to  pay  .all 
expenses  and  charges  ?  A.  When  the  question  was  raised  to  me 
about  turning  over,  getting  into  the  estate,  I  stated  to  him  that  I 
would,  under  certain  circumstances,  and  made  those  statements  to 
them  which  included  the  charges. 

Cfros8-ex<mdncUion  hy  Mr.  Stanton  : 

Q.  I  didn't  understand  what  the  witness  said  last  ?  A.  I  said  I 
turned  over  the  matter  to  him,  afterward  stating  to  him  as  for  the 
charges. 

Q.  Stating  to  him  what  you  charged  him  ?  A.  Stating  I  would 
on  his  paying  the  services. 

Q.  Were  you  ever  paid  the  $50  that  you  say  you  charged  I  A. 
Yes,  sir. 

Q.  Who  paid  it  to  you  ?    A.  John  Murphy. 
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Q.  And  took  your  receipt  for  it  ?    A.  Yes,  sir.  • 

Q.  Did  he  pay  you  any  thing  else  at  the  same  time  that  he  p^d 
yon  that  $50  ?    A.  Yes,  sir. 

Q.  How  much  did  he  pay  you  altogether?  A.  Some  $75  or 
thereabouts. 

Q.  Gave  a  receipt  for  $75  to  himt  A.  Seyenty^five  dollars, 
more  or  less ;  it  couldn't  vary  much  from*  that. 

Q.  Where  was  that  $75  paid  to  you  t  A.  At  my  house,  in  the 
town  of  Preston ;  the  receipt  is  dated  there. 

Q.  Yon  donH  claim  to  have  been  present  all  the  while  that  John 
Murphy  was  in  the  office  of  the  surrogate  on  that  day  ?  A.  I  was, 
except  what  time  I  was  gone  to  dinner. 

Q.  Do  you  know  you  were  present  at  all,  I  mean  when  John 
Murphy  and  Judge  Prindle  were  present  in  the  office  ?  A.  I  know 
'  they  were  not  in  the  office  much. 

Q.  Can  you  swear  that'  you  were  present  all  the  time  when  John 
Murphy  and  Judge  Prindle  were  in  the  surrogate's  office  that  day  ? 
A.  I  can  swear  I  was  there  from  before  10  o'clock  in  the  morning 
until  after  12. 

Q.  Answer  my  question  ?  A.  Yes ;  I  answered  that  except  the 
time  they  may  have  been  in  the  office  while  I  was  gone  to  dinner ; 
that  is  the  time  they  may  have  been  in  the  office  which  I  wouldn't 
know  any  thing  about. 

Q.  Who  was  there  with  John  Murphy ;  was  his  sister,  Margaret 
Murphy,  there  ?  A.  Not  until  about  4  o'clock  in  the  afternoon : 
she  was  there  at  that  time. 

Q.  Did  you  see  her  when  she  went  away!    A.  I  couldn't  say. 

Q.  Did  you  see  John  Murphy  when  he  went  away?  A.  I  think 
the  room  was  pretty  well  vacated  when  I  left. 

Q.  Can  you  tell  who  was  present  in  the  office  when  you  left  it  ? 
A.  George  W.  Ray  was  present;  I  couldn't  say  whether  Mr. 
Berry  was  or  was  not. 

Q.  Who  else?    A.  I  can't  name  any  other  individual. 

Q.  Can  you  tell  whether  any  of  the  Murphy  children  were 
present?    A.  I  cannot.    . 

Q.  You  can't  say  ?    A.  No,  sir. 

Q.  Can't  you  tell  whether  John  Murphy  was  present  ?  A.  I  can't 
tell  whether  any  of  them  were. 

Q.  John  Murphy  might  have  remained  there  after  you  went 
away?    A.  I  can't  say. 

Q.  So  far  as  you  know  ?    A.  I  can't  say  that  he  did ;  I  can't  say 
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that  I  saw  him  go  away ;  all  I  can  say  is  the  room  was  pretty  much 
yacated. 

Q.  There  may  have  been  interviews  between  John  Murphy  and 
Judge  Prindle  later  in  the  day  than  dinner  time  t  A.  It  might  have 
been  after  I  left  the  office. 

Q.  Did  you  stay  in  the  back  room  of  the  judge's  office  all  the 
while  yon  were  there  2    A.  I  was  in  the  back  room  most  of  the  time. 

Q.  Were  you  not  in  the  front  room  a  portion  of  the  time  t  A.  I 
was. 

Q.  Didn't  yon  go  out  from  the  time  yon  first  went  in  until  dinner 
time  ?    A.  I  didn't  leave  the  office. 

Q.  You  were  in  different  rooms  of  the  office!  A«  There  were 
but  two  rooms  of  the  office. 

Q.  And  you  were  a  part  of  the  time  in  the  front  room  and  a  part 
of  the  time  in  the  back  room  ?  A.  Yes,  sir ;  my  time  was  prin- 
cipally in  the  back  room. 

Q.  Judge  Prindle  never  paid  you  a  dollar  f    A.  No,  sir. 

Q.  You  say  after  it  was  determined  you  were  executor  you  agreed 
to  let  John  Murphy  have  possession  for  the  sum  of  $50  ?   A.  I  did. 

Q.  Where  was  that  arrangement  made  ?  A.  In  the  surrogate's 
office. 

Q.  Was  it  made  in  the  presence  of  Judge  Prindle!  A.  Made  in 
the  presence  of  Judge  Prindle. 

Q.  At  what  stage  of  the  proceedings  was  this  arrangement  made  ! 
A.  After  the  close  of  the  testimony  in  regard  to  the  proof  of  the 
will. 

Q.  After  the  proof  of  the  will,  had  letters  been  issued  to  you ! 
A.  Yes,  sir. 

Q.  Letters  testamentary  had  been  issued  to  you  when  this  arrange- 
ment was  made !    A.  Proof  of  the  will  and  citations. 

Q.  Had  letters  testamentary  been  issued  to  you  as  executor  at  the 
time  this  arrangement  was  made !  A.  Let  me  understand  by  letters 
testamentary ;  I  want  to  be  understood  correctly ;  I  may  be  mistaken 
in  regard  to  letters  testamentary ;  I  applied  for  proof  of  the  will  and 
got  papers  for  the  citations ;  there  were  no  papers  issued  to  me  after 
the  testimony  closed,  because  after  the  testimony  closed,  the  question 
was  raised  by  some  friend  of  Murphy's  to  know  whether  the  matter 
could  not  be  transferred  from  my  hands  to  Murphy,  for  the  settle- 
ment of  the  estate ;  I  asked  the  question,  are  any  more  witnesses  to 
be  presented  there,  and  I  think  that  I  had  none ;  only  the  witnesses 
to  the  will ;  then  I  asked  for  a  decision,  whether  it  was  decided ;  he 
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Bald  it  was,  and  then  I  told  him  I  was  at  liberty  to  talk ;  that  I  could 
answer  his  question. 

Q.  When  did  yon  first  learn  that  there  was  a  desire  on  the  part 
of  John  Mnrphy  for  your  removal,  and  that  you  should  renounce, 
and  that  he  might  have  letters  issued  to  him  instead  ?  A.  It  was 
some  weeks  prior ;  some  two  weeks  or  more  prior  to  the  proof  of 
the  wilL 

Q.  From  whom  did  you  learn  that  fact }  A.  I  want  to  state  one 
point. 

Q.  Answer  my  question  first  ?  A.  Let  me  state  it  if  you  will ;  I 
don't  say  that  I  learned  that  he  wanted  to  get  the  business  in  his 
hands ;  I  learned  this  fact,  that  he  had  made  intimations,  innuen- 
does, and  expressions,  stating  that  I  had  foisted  mj  name  in  the 
will  as  executor. 

Q.  I  don't  ask  that ;  from  whom  did  you  first  learn  the  fact  that 
he  desired  to  take  your  place  ?  A.  It  came  in  among  the  expres- 
sions in  regard  to  my  having  foisted  my  name  in  the  will  as  executor. 

Q.  State  who  you  learned  it  from  ?  A.  I  can't  say  positively ;  I 
should  say  it  was  from  Alfred  Daniels,  as  near  as  my  memory  serves 
me;  that  John  wanted  it  changed  and  to  handle  it  himself. 

Q.  When  was  the  first  talk  you  had  with  Judge  Prindle  in  refer- 
ence to  that  matter !    A.  The  day  the  will  was  proved. 

Q.  What  time  of  the  day  ?    A.  Thp  latter  part  of  the  day. 

Q.  After  the  will  was  proved  ?    A.  No,  sir. 

Q.  Before  t  A.  Yes ;  before  the  will  was  proved  he  came  in  the 
back  room  where  I  was  sitting. 

Q.  Who  came  in  ?  A.  Judge  Prindle,  and  he  asked  me  if  I  knew 
what  charges  were  out  against  him  in  regard  to  this  will,  and  I  said 
I  supposed  I  did. 

Q.  What  further  was  said  ?  A.  At  that  time  there  was  nothing 
further  said ;  only  called  witnesses  to  prove  the  will. 

Q.  Was  there  any  thing  said  as  to  whether  or  not  you  were  will- 
ing to  renounce  ?    A.  No,  sir. 

Q.  Who  was  present  at  that  time  ?  A.  Geo.  W.  Ray  and  tlorace 
G.  Prindle. 

Q.  Anybody  else  ?  A.  There  was  nobody  in  that  room  at  that 
time  save  them  and  myself. 

Q.  That  was  in  the  back  office  ?    A.  Yes,  sir. 

Q.  Previous  to  that  time  had  you  had  any  conversation  with  Judge 
Prindle  in  reference  to  your  executorship  of  this  will?  A.  Not  a 
word.  • 
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Q.  Who  did  yon  see  when  yon  went  to  make  the  application  for 
proof  of  the  will  ?    A.  Judge  Prindle  and  Mr.  Eay. 

Q.  Anybody  else  ?  A.  I  don't  know  who  else  might  have  been 
there. 

Q.  Who  did  yon  first  speak  to  in  reference  to  the  transaction  of 
that  business  ?    A.  Oteo.  W.  Eay. 

Q.  He  was  the  first  man?  A.  I  couldn't  swear  positively 
whether  I  spoke  to  him  first  or  whether  I  spoke  in  general  terms 
of  it  before  him  and  the  judge,  that  I  came  to  get  papers  for  the 
proof  or  the  wiU  of  Murphy ;  I  cannot  say  that  I  spoke  to  one  or 
the  other  on  the  first  start ;  I  think,  more  than  otherwise,  that  I 
spoke  in  general  language  before  them  both. 

Q.  Were  yon  present  at  the  time  the  $75  was  paid !  A.  What 
$75? 

Q.  The  $75  by  John  Murphy  to  Eay?  A.  I  didn't  see  any  such 
payment. 

Q.  Can  you  tell  whether  there  was  any  such  payment  made  ?  A. 
No,  sir ;  not  to  my  own  knowledge. 

Q.  Did  you  see  any  money  paid  in  the  oflSce  of  Judge  Prindle 
that  day  ?    A.  Not  a  dollar. 

Q.  Did  you  hear  any  talk  about  the  payment  of  any  money  ?  A. 
No,  sir. 

Q.  When  was  it  that  you  set  your  price,  $50,  for  renouncing  as 
executor  ?  A.  After  the  close  of  the  testimony ;  after  he  had  exe- 
cuted to  me  the  papers  for  the  carrying  out  of  the  will; 

Q.  After  who  had  executed  the  papers?    A.  Mr.  Murphy. 

Q.  What  papers  were  these  ?  A.  I  took  a  bond  of  him,  requir- 
ing him  to  carry  6ut  completely  the  will  as  it  was  written. 

Q.  You  took  a  bond  of  him  ?    A.  Yes,  sir. 

Q.  Who  drew  that  ?    A    George  W.  Eay. 

Q.  It  was  after  the  drawing  of  that  paper  that  the  $50  was  talked 
about  ?  A.  Yes,  sir ;  it  was  talked  about ;  he  Wanted  to  know 
what  I  was  charging ;  I  told  him. 

Q.  Did  he  tell  you  when  he  would  pay  it?     A.  No. 

Q.  Any  arrangement  made  about  the  time  of  payment  ?  A.  No, 
sir. 

Be-direct  examination  hy  Mr.  E.  H.  Prindle  : 

Q.  How  long  have  you  lived  in  the  same  town  with  John  Mur- 
phy 1  A.  Not  in  the  same  town  with  him ;  he  did  at  one  time  live 
in  our  town. 

Q.  How  long  have  you  known  him?  A.  Thirty-five  years ;  from 
his  boyhood  up. 
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Q.  What  kind  of  a  man  is  he. 
Mr.  Pbckham — ^What  do  you  mean  by  that  ? 
Mr.  E.  H.  PsiNDLE  —  I  mean  what  I  ask. 
Mr.  PfiOKHAH — I  object  to  it ;  that  is  not  the  proper  inquiry. 
Mr.  E.  H.  Pbindle  —  If  you  object  to  the  question,  I  will  let  it 
pass. 

By  Mr.  Stahton  : 

Q.  You  took  a  very  active  interest  in  the  campaign  last  fall  ?  A. 
No,  sir. 

Q.  Didn't  ?    A.  Not  a  very  active  interest. 

Q  You  have  been  a  strong  friend  of  the  judge's  all  the  while  t 
A.  I  am  a  friend  of  the  judge's. 

By  Senator  Tiemank  : 

Q.  I  understand  yon  to  say  that  you  drew  up  that  will  or  pro- 
cured the  drawing  of  it  up  ?     A.  I  drew  it ;   I  drew  the  will  myself. 

Q.  Was  your  name  put  in  at  the  request  of  Mr.  Murphy  ?  A. 
The  testator. 

Q.  Was  your  name  put  in  as  executor  at  the  request  of  Mr.  Mur- 
phy ?    A.  Yes,  sir. 

By  Mr.  Myoatt  : 

Q.  You  mean  the  deceased  Murphy?  A.  The  deceased  Mur- 
phy ;  that  was  the  very  point  this  young  man  has  made  some  noise 
over. 

D.  L.  Atkins,  being  duly  sworn  on  behalf  of  the  respondent,  tes- 
tified as  follows : 

By  Mr.  E.  H.  Pbindle  : 

Q.  Where  do  you  reside  1    A.  Sherburne,  Chenango  county. 

Q.  What  is  your  business  ?    A.  Lawyer. 

Mr.  PsiNnLE  —  This  is  in  regard  to  the  Loomis  estate ;  the  30th 
diarge. 

Q.  Do  you  know  Dr.  E.  Darwin  Hay  ward,  of  Columbus  ?  A. 
Yes,  sir. 

Q.  Go  on  and  state  what  you  had  to  do  with  the  proof  of  the  will 
of  Isaiah  Loomis;  he  was  one  of  the  executors?  A.  Yes,  sir,  I 
think  sole  executor. 

Q.  What  do  you  know  in  regard  to  that?  A.  I  had  nothing  to 
do  with  Dr.  Hayward ;  I  was  retained  by  Charles  Loomis,  who  was 
the  son  of  the  deceased,  and  whether  a  legatee  in  the  will  I  don't 
know,  to  take  the  necessary  steps  to  prove  the  will;  the  heirs, 
which  were  eight  in  number,  I  think,  were  scattered  considerable ; 
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two  in  Cliicago,  one  at  a  certain  point  in  Iowa ;  I  forget  where ; 
one  at  Cazenovia  or  Oanastota,  N.  Y. ;  I  mado  the  application  by 
petition ;  petition  of  Charles  Loomie ;  and  sent  it  to  the  surrogate's 
office,  I  think,  by  mail ;  received  back  by  mail,  in  pnreniance  of  my 
request,  a  citation  and  eight  blanks  to  fill  out,  I  think,  for  the  eight 
heirs  to  be  cited ;  the  estate  was  to  be  settled  amicably ;  there  was 
no  contest,  and  we  served  upon  the  heirs  by  mailing,  and  getting 
back  from  them  an  admission  of  service,  authorizing  me  to  appear 
for  them ;  when  the  first  return  day  of  the  citation  came  there 
were  two  or  three  of  them  in  the  west  who  hadn't  returned  the 
citation,  or  any  admission  of  service ;  we  went  down  to  the  surro- 
gate's office  and  appeared  and  the  matter  was  put  over  and  new 
citations  issued  for  those ;  upon  that  occasion  I  spoke  to  Mr.  Bay 
and  said  to  him  that  it  might  be  doubtful ;  we  had  adjoui'iaed,  I 
think,  some  eiglit  or  ten  days ;  that  it  might  be  possible  that  we 
would  not  get  a  return  of  the  citations  by  that  time,  and  if  we  did 
not,  I  didn't  want  to  come  down ;  the  way  tiie  railroad  was  running 
it  would  take  nearly  all  day  to  come  down  and  go  back  the  same 
day ;  that  he  should  appear  for  me  and  attend  to  the  matter ;  Mr. 
Ray  did  appear  in  the  matter  and  took  thirty  or  forty  cents'  worth 
of  affidavits  as  a  notary  public ;  drew  some  papers ;  I  think  proof  of 
service ;  I  recollect  see  his  writing,  and  on  the  final  return  day, 
which  was  after  one  or  two  adjournments — I  can't  tell  how  many — 
he  appeared  and  conducted  the  proceedings ;  I  did  not  go  down  ; 
the  executor  and  the  witnesses  to  the  will  went ;  after  the  business 
was  completed,  Mr.  Charles  Loomis  J)aid  me ;  I  charged  him  upon 
the  book.;  I  had  nothing  to  do  with  Dr.  Hay  ward ;  I  have  examined 
my  book  as  to  this  and  find  that  my  bill  was  $32 ;  that  is,  for  what 
I  did  in  the  matter;  when  Mr.  Loomis  paid  me  he  paid  me  $22.50, 
I  think  it  was ;  it  is  my  impression  I  spoke  to  him  in  reference  to 
Mr.  Eay ;  1  will  not  say  that  I  did ;  but  I  took  some  eight  or  ten 
dollars  less  than  the  itemized  amount  of  my  bill,  as  appears  upon 
my  book. 

Q.  Mr.  Loomie  was  the  one  who  petitioned  for  the  proof,  and  not 
Dr.  Hay  ward  ?  A.  Yes,  sir ;  he  was  one  of  the  heirs,  and  I  pre- 
sume a  legatee ;  I  don't  remember. 

Oro8s-examinatUm  hy  Mr.  Stanton  : 

Q.  I  understand  that  you  procured  all  the  citations  to  be  served! 
A.  Yes,  sir. 

Q.  Mr.  Ray  had  nothing  to  do  with  them  ?    A.  Nothing,  except 
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tbat  upon  one  occasion  he  procured  them  to  be  sent  to  me ;  Bent  the 
citations  to  me  by  mail. 

Q.  Sent  the  citations  upon  the  first  application  ?  A.  I  believe  he 
did  upon  the  second,  also. 

Q.  Where  was  Mr.  Kay's  oflSce  at  that  time  ?  A.  It  was  in  the 
same  room  with  the  surrogate's,  I  believe. 

Q.  Do  you  know  whether  he  was  performing  at  that  time  the 
duties  of  surrogate's  clerk?    A.  I  do  not,  sir. 

Q.  Did  yon  see  him  engaged  in  performing  those  duties?  A.  I 
frequently  saw  him  engaged  in  writing  in  the  books  and  papers  that 
apparently  pertained  to  the  surrogate's  court. 

Q.  Ton  saw  him  writing  up  the  records  of  the  office,  did  you 
not  t    A.  I  should  think  they  were. 

Q.  Ton  have  been  in  the  office  a  great  deal  ?    A.  Considerable. 

Q.  Now,  sir,  have  you  found  him  in  that  office  nearly  every  time 
you  have  been  in  there,  at  work  upon  the  records  of  the  surrogate's 
office,  or  performing  the  duties  of  surrogate's  clerk?  A.  Very 
often,  sir. 

Q.  Well,  nearly  every  time  that  you  have  been  there  previous  to 
January  last?  A.  Perhaps,  1  couldn't  say  just  that,  but  very 
often. 

Q.  You  have  examined  the  records  of  the  office  somewhat,  have 
you  not  ?  A.  I  think  not ;  I  was  down  on  one  occasion  when  other 
gentlemen  were  making  an  examination  ;  I  didn't  examine  particu- 
larly. 

Q.  Did  you  notice  in  whose  handwriting  these  records  were  ?  A. 
No,  sir. 

Q,  Now  tell  me,  if  yon  please,  what  Mr.  Ray  had  to  do  in  refer- 
ence to  this  matter  after  the  citations  were  served  and  returned  ? 
A  My  recollection  is  that  he  drew  one  or  more  affidavits  of  service, 
perhaps  not  but  one. 

Q.  Service  of  what  1    A.  Of  the  citations. 

Q.  Ton  think  one  affidavit  ?  A.  Tes,  sir,  or  some  affidavits ;  I 
can't  recollect  what  they  were,  but  I  knew  the  affidavits  that  he  took 
in  the  matter  amounted  to  thirty  or  forty  cents. 

Q.  Affidavits  that  he  took  as  notary  public?    A.  Yes,  sir. 

Q.  Were  not  these  same  affidavits  proper  to  be  made  before  the 
surrogate  himself?  A.  Well,  I  suppose  they  could  have  been  made 
before  him ;  I  don't  know. 

Q.  They  could  have  been  made  as  a  part  of  the  proceedings?     A. 
I  'presnvfie  so ;    and  he  appeared  upon  the  probate  of  the  will. 
94 
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Q.  Was  there  any  contest  upon  the  probate  of  the  will  ?  A.  No, 
sir ;  and  I  think  he  drew  a  copy  of  the  will ;  I  don't  know- 

Q.  Did  you  ask  him  particularly  to  draw  a  copy  of  the  will?  A. 
No,  sir ;  simply  to  appear  for  me  on  the  return  of  the  citations, 
if  I  was  not  there ;  Mr.  Bay  and  myself  were  always  intimate,  being 
brought  up  together. 

Q.  You  say  that  you  deducted  from  the  amount  of  yoor  bill  that 
you  made  out  about  $10  ?    A.  I  say  I  took  that  less. 

Q.  Do  you  say  that  you  mentioned  to  Mr.  Loomis,  who  employed 
you^  that  you  had  employed  Mr.  Ray  in  the  matter  also !  A.  Mr. 
Loomis  knew  it ;  I  don't  say  that  I  called  his  attention  to  any  deduc- 
tion from  my  bill  on  that  account ;  but  I  don't  see  how  I  would 
have  made  it  otherwise. 

Q.  Do  you  know  whether  Mr.  Loomis  paid  Eay  any  thing  ?  A. 
I  don't  know ;  I  understand  that  he  did. 

Q.  How  much  did  you  understand  that  he  paid  him  ?  A.  I  will 
correct  myself  by  saying  that  Mr.  Hay  ward  paid,  and  not  Mr. 
Loomis ;  I  didn't  understand  that  Mr.  Loomis  paid  any  thing. 

Q.  Now^  sir,  did  ''you  employ  Mr.  Ray  as  attorney  in  that  pro- 
ceeding ;  was  that  the  object  of  your  employment  i  A.  I  so 
regarded  it. 

Q.  You  thought  you  required  assistance  in  the  matter?  A.  I 
thought  it  would  be  cheaper  for  my  client  than  for  me  to  come 
down  and  charge  him  $10. 

He-direct  examination  hy  Mr.  E.  H.  Psindle  : 

Q.  Isn't  it  usual  when  lawyere  appear  on  tlie  probate  of  a  will  to 
make  some  chiarge  for  it  ?    A.  I  always  do. 

Q.  And  so  far  as  you  know,  others  always  do  ?    A.  Yes,  sir. 

Mr.  E.  H.  Pbindlb — I  will  call  the  attention  of  the  counsel  to 
the  fact  that  the  papers  embraced  in  the  resolution  adopted  by  the 
Senate  are  now  here. 

Mr.  Stanton  —  We  would  state  in  reference  to  that,  that  .we 
would  like  an  opportunity  to  examine  them.  We  will  designate  a 
couple  of  gentlemen  who  will  make  an  examination,  which  will  save 
the  time  of  the  Senate  in  the  introduction  of  proof. 

Mr.  £.  H.  Prindlb — As  near  as  I  could  understand  the  order, 
it  was  that  the  papers  should  be  produced,  but  without  saying 
where ;  they  are  here  subject  to  the  order  of  the  Senate.         • 

Mr.  Stanton  —  We  certainly  do  not  wish  to  lumber  up  this  case 
by  introducing  a  large  mass  of  documentary  evidence ;  we^ had  sup- 
posed that  the  evidence  could  be  introduced  in  the  same  manner 
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that  other  evidenoe  on  the  Bnbject  has  been  introduced ;  bj  having 
the  papers  examined  and  the  witnesses  simply  stating  the  number, 
etc. ;  they  might  be  taken  into  one  of  the  back  rooms  here  and  a 
couple  of  gentlemen  allowed  to  examine  them. 

Mr.  E.  H.  Pbindlb  —  Ton  can  take  your  own  course  in  regard 
to  it. 

James  G.  Thompson  recalled. 

By  Mr.  E.  H.  Pmndlb  : 

Q.  You  have  already  testified  that  you  are  the  county  clerk  of 
Chenango  county  i    A.  Yes,  sir. 

Q.  What  is  the  first  thing  that  you  remember  having  to  do  with 
this  Smithville  matter  on  the  24:th  of  December  i  A.  Well,  I  don't 
recall  any  thing  that  happened  in  the  forenoon  until  very  nearly 
noon  ;  I  think  Mr.  Tarbell,  one  of  the  men  appointed  (I  knew  noth- 
ing about  the  appointment  at  that  time),  came  down  to  the  surro- 
gate's ofiice  and  the  commissioners  had  not  signed  the  oath  of  office ; 
they  desired  me  to  administer  the  oath  of  office  to  them  ;  I  did  so ; 
they  handed  it  to  me ;  I  took  it  down  to  the  clerk's  office  and  filed 
it  there. 

Q.  Now  I  want  to  call  your  attention  to  this  oath  of  office ;  in 
whose  handwriting  was  that  oath  of  office  drawn  ?  A.  It  was  in  the 
handwriting  of  Captain  Tilton,  law  partner  of  Isaac  S.  Newton, 
with  the  exception  that  it  had  evidently  been  drawn  beforehand, 
and  a  blank  left  for  the  names  of  commissioners,  and  also  for  the 
date  of  the  money ;  aside  from  that  it  was  in  the  handwriting  of 
Mr.  Tilton. 

Q.  Who  administered  the  oath  of  office  ?    A.I  did. 

Q.  These  commissioners'  names  were  put  in  that  day  ?  A.  Yes, 
sir. 

Q.  Well,  go  on  and  state  what  further  you  had  to  do  with  it  ? 
A.  I  took  it  down  to  the  county  clerk's  office  and  filed  it  there. 

Q.  What  did  you  do  in  connection  with  the  registering  of  the 
bonds  ?  A.  Some  time  in  the  afternoon,  I  can't  state  the  hour,  but 
it  was  certainly  after  I  came  back  from  dinner,  probably  two  o'clock 
or  later,  some  one  of  the  commissioners,  or  two  or  three  of  them, 
came  in  ;  I  can't  specify  which  one  brought  them ;  they  all  came  in 
together ;  brought  the  bonds  there  and  desired  to  have  them  regis- 
tered ;  and  I  know  I  heard  at  the  time  that  an  order  was  made  bond- 
ing the  town ;  I  had  heard  it  in  the  morning ;  I  don't  know  who 
told  me ;  the  blank  bonds  were  produced  ;  they  had  been  signed  by 
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the  commissioners,  and  the  name  of  Mr.  Rhodes  appeared  in  each 
coupon ;  I  took  a  memorandum  of  the  date  and  number  of  each 
bond  and  the  amount ;  I  then  signed  each  bond,  and  Mr.  Khodea  or 
Mr.  Tarbell,  as  I  signed  them,  took  them  off  and  laid  them  on  the 
table  to  dry ;  Mr.  Merrifield,  my  principal  clerk,  took  them  in  the 
back  office  and  sealed  them  ;  they  were  brought  in  in  little  pack* 
ages,  five  or  six,  or  eight  or  ten  at  a  time  from  the  outside  ;  I  don't 
know  where ;  sometimes  we  would  have  to  wait  for  them  to  come 
in ;  I  could  sign  them  faster  than  they  came  in. 

Q.  How  late  did  you  work  that  day  ?  A.  This  was  in  the  winter, 
and  it  was  after  gas-light  before  we  got  through  with  the  bonds. 

Q.  The  affidavit  of  David  L.  FoUett,  a  certified  copy  of  which  has 
been  introduced  in  evidence,  was  taken  before  you,  was  it  not  ?  A. 
It  was ;  that  was  taken  before  me  at  the  December  circuit,  in  the 
court-house,  I  think. 

Q.  The  affidavit  mentions  that  "the  bond  is  hereto  attached,"  or 
something  of  that  kind  ;  will  yon  state  how  it  was  in  regard  to  that  ? 
A.  Mr.  Follett  asked  me  if  I  would  get  one  of  these  bonds ;  there 
were  only  two  kinds  of  bonds  at  that  time — $100  bond  and  the  $500 
bond  ;  samples  of  each  had  been  left  with  me ;  they  were  canceled 
by  slashing  across  the  coupons  where  the  signatures  were  to  be  with 
a  knife ;  I  had  these  in  the  office ;  I  took  one  of  them  up  to  the 
court-house — I  can't  say  which  one — and  Mr.  Follett  used  that  as 
"  the  bond  hereto  attached  ";  it  never  was  attached,  but  considered 
attached. 

Q.  He  had  the  bonds  himself?    A.  Yes,  sir. 

Q.  Looked  at  it  ?  A.  I  suppose  he  did ;  he  had  it  open  there  on 
the  table ;  I  can't  tell  which  one  he  took ;  I  have  both  of  them  here 
[producing  two  bonds]  ;  I  think  it  was  the  $500  bond. 

Q.  Is  the  name  of  any  commissioner  printed  or  engraved  on  that 
bond  anywhere,  in  any  way,  shape  or  manner  ?    A.  It  is  not. 

Q.  Or  any  signature  whatever  ?  A.  No,  sir ;  the  cutting  of  the 
bond  was  done  for  the  purpose  of  preventing  its  being  used ;  I  will 
state  when  they  were  first  brought  there  the  corner  coupon  was  on ; 
they  cut  out  that  coupon  that  came  due  first,  and  then  wrote  a 
coupon  up  in  the  corner  of  the  coupon  itself. 

Q.  There  never  was  any  name  signed  to  either  of  these  bonds  at 
all  ?    A.  No,  sir. 

Q.  The  clipping  with  a  knife  was  simply  to  prevent  their  being 
issued  ?  A.  Yes,  sir ;  I  suppose  so ;  it  was  so  when  they  gave  them 
to  me  on  the  24th  of  December ;  I  have  had  them  in  my  possession 
ever  since. 
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B7  Mr.  Myoatt  : 

Q.  The  issue  of  bonds  was  $100  and  $500  bonds  and  no  othev 
issnes?    A.  No  other  issue. 

Mr.  E.  H.  Prindle — ^We  offer  these  bonds  in  evidence. 

Mr.  Stanton — ^We  ask  for  what  purpose  you  offer  them ;  you 
have  already  proved  that  there  is  no  name  printed  or  written  in 
those  bonds. 

Mr.  E.  H.  Peindle — All  I  desire  is  that  the  principal  facts  appear 
in  the  record ;  it  is  already  in  evidence  that  one  of  these  bonds  is 
the  one  that  was  considered  attached  to  the  affidavit  by  Mr.  Follett, 
and  that  neither  of  them  have  any  names  upon  them,  either  printed 
or  written. 

Q.  Do  you  remember  the  circumstances  of  the  judge  coming  in 
and  leaving  the  judgment  roll  ?     A.  I  do. 

Q.  At  what  time  of  day  should  you  say  that  was  t  A.I  couldn't 
tell  what  time  ;  it  was  about  the  middle  of  the  afternoon  ;  I  was  at 
work  at  the  desk ;  Mr.  FoUett  came  into  the  office ;  picked  up  one 
of  the  bonds  and  made  some  joking  remark  about  it — ^^  you  are  coin- 
ing money,"  or  something  like  that. 

Mr.  Peokham — ^Never  mind  what  Mr.  FoUett  said. 

The  Witness — ^While  there  Judge  Prindle  came  in  and  laid  the 
judgment  roll  on  the  desk. 

By  Mr.  E.  H.  Prindle  : 

Q.  You  didn't  file  it  at  that  timel  'A.  No,  sir;  it  had  already 
been  filed. 

Q.  Who  was  it  filed  by  t  A.  Mr.  Merrifield  filed  it ;  at  least  he 
said  he  did ;  I  did  not  see  him  do  it. 

Q.  Your  deputy  ?  A.  He  was  not  at  that  time ;  he  was  principal 
derk  in  the  office  at  that  time. 

Oross-^ccmiination  by  Mr.  Stanton  : 

Q.  Mr.  Thompson,  do  you  know  whether  that  judgment  roll  was 
filed  previous  to  that  time  or  not?  A.  I  couldn't  say  that  I 
actually  looked  at  the  filing  of  the  paper ;  I  knew  it  just  as  much 
as  I  knew  any  thing  that  I  did  not  see  myself. 

Q.  Then  you  cannot  swear  positively  that  the  judgment  roll  was 
filed  previous  to  the  time  when  Judge  Prindle  came  in  when  you 
and  Mr.  FoUett  were  there  ?    A.  Only  from  what  I  understood. 

Q.  Tip  to  that  time,  or  rather  up  to  the  time  that  this  bond  came 
into  your  office  to  be  registered,  you  didn't  know  that  the  judge 
had  decided  to  bond  the  town  of  Smithville,  did  you  ?  A.  I  did; 
I  had  heard  it  talked  around  the  office  in  the  forenoon ;  along  about 
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nooD ;  a  little  before  noon ;  and  they  came  after  me  to  go  up  to  the 
surrogate's  office. 

Q.  Who  asked  yon  to  go  to  the  judge's  office!  A.  My  impres- 
sion is  that  it  was  Mr.  Charles  P.  Tarbell. 

Q.  One  of  the  oommissioners  !    A.  Yes,  sir. 

Q.  Can  you  tell  about  what  time  in  the  day  that  was  t  A.  That 
was  probably  about  twelve  o'clock;  before  I  went  to  dinner,  I 
know. 

Q.  If  I  understood  you  correctly  upon  your  former  examination 
you  stated  that  one  of  the  commissioners  came  into  your  office  with 
some  of  the  bonds,  and  that  you  asked  him  if  the  judge  had  decided 
to  bond  the  town  of  Smitiiville !  A.  I  don't  know  that  I  asked 
him ;  says  I,  ^^  decision  is  made,  then  i "  or  something  of  that  kind, 
or  "  decision  is  made  then,  is  it  ? " 

Q.  You  did  not  know  previously  that  decision  had  been  made  to 
bond  the  town  of  Smithvillet  A.  I  knew  it  had  only  from 
the  fact  that  I  understood  it  had ;  and  I  went  up  stairs  and  took 
the  oath  of  office  of  the  commissioners  to  it. 

Q.  Where. did  you  get  your  understanding  from)  A.  I  can't 
tell. 

Q.  Had  you  ever  seen  that  judgment  roll  in  the  office  previous 
to  the  time  Judge  Prindle  brought  it  in?  A.  I  can't  answer 
whether  I  had  or  not ;  I  can't  answer  positively  whether  I  saw 
'Judge  Prindle  come  in  and  carry  the  judgment  roll  up  stairs,  or 
whether  I  got  my  knowledge  from  what  I  understood  at  the  time. 

Q.  You  administered  the  oath  of  office  to  these  commissioners, 
did  you  ?    A.  Yes,  sir. 

Q.  Where  did  you  do  that  ?    A.  At  the  county  judge's  office. 

Q.  Who  was  present  at  the  time  that  oath  of  office  was  adminis- 
tered in  the  county  judge's  office  ?  A.  There  were  several  persons 
in  there;  I  cannot  tell  who  they  were  besides  the  commissioners; 
Judge  Prindle  was  there,  the  commissioners  themselves,  and  two  or 
three  other  persons  in  the  office. 

Q.  Was  there  anybody  in  the  office  at  that  time  except  those  who 
were  particularly  interested  in  favor  of  bonding  the  town  of  Smith- 
ville  ?    A.  I  cannot  answer ;  I  don't  know. 

Q.  You  are  acquainted  with  all  the  parties,  are  you  not,  and 
about  all  the  men  in  the  county  ?    A.  Well,  'most  everybody. 

Q.  Can  you  name  any  party  who  was  in  there  interested  adversely 
to  the  bonding  of  the  town  of  Smithville  T  A.  I  cannot,  sir. 

Q.  Can  you  tell  about  the  time  of  day  it  was  fiiat  Judge  Prindle 
came  in  there  and  brought  that  judgment  roll  and  laid  it  upon  your 
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desk  ?    A.  I  should  saj  it  was  between  two  and  three  o'clock,  to 
the  best  of  my  recollection. 

Q.  Kow,  sir,  one  of  these  bonds  that  you  have  produced  here  is 
the  one  that  was  attached  to  the  affidavit  that  Mr.  FoUett  made  I 
A.  One  of  them  was  considered  attached. 

Q.  Did  either  of  these  bonds  ever  have  any  names  in  them,  either 
written,  printed  or  otherwise  ?  A.  I  have  no  idea  that  they  ever 
had. 

.  Q.  These  bonds  that  you  were  registering  in  your  office  at  the 
time  Mr.  FoUett  can^  in  there  had  names  in  them,  had  they  not  ? 
A.  Yes,  sir ;  they  had  the  names  of  the  commissioners  written  at 
the  end. 

Q.  Soth  on  the  coupon  and  on  the  main  bond  ?  A.  No,  sir ;  the 
name  of  one  of  the  commissioners  on  the  coupons  and  the  names  of 
all  thrSe  on  the  main  bond. 

Q.  That  is,  in  that  bond  which  was  attached  to  the  affidavit  of 
Mr.  FoUett,  the  signatures  of  the  commissioners  did  not  appear, 
either  printed  or  written  ?  A.  Well,  you  have  the  paper  before 
you. 

Q.  This  Mr.  Tilton  that  you  speak  of,  who  drew  this  affidavit,  is 
a  partner  of  Mr.  Newton  ?    A.  Yes,  sir. 

Q.  And  they  were  the  attorneys  employed  in  behalf  of  the  parties 
who  desired  to  bond  the  town,  were  they  not?  A.  I  understand 
60 ;  by  common  repute  they  are. 

Geobob  W.  Eat,  a  witness  called  in  behalf  of  the  respondent, 
having  been  duly  sworn,  testified  as  follows : 

By  Mr.  E.  H.  Pkindle  : 

Q.  "Where  do  you  reside,  Mr.  Kay?  A.  ViUage  of  Norwich, 
Chenango  county. 

Q.  What  is  your  business  ?  A.  I  am  an  attorney  and  counselor 
at  law. 

Q.  About  what  time  did  you  comence  reading  law  ?  A.  I  com- 
menced the  27th  of  March,  1866. 

Q.  With  whom  ?     A.  With  Mr.  E.  H.  Prindle,  yourself. 

Q.  At  what  time  were  you  admitted  ?  A.  It  was  after  the  20th 
of  November,  1867 ;  between  the  20th  and  25th,  I  think. 

Q.  I  had  my  office  at  the  time  you  read  law  in  the  same  office 
with  the  surrogate  ?  A.  Yes,  sir ;  there  were  two  rooms  in  the  sur- 
rogate's office,  and  I  always  understood  that  your  office  was  more 
particularly  for  your  private  business  in  one  room  and  the  surrogate's 
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office  in  the  other;  that  is,  none  of  •the  records  of  the  surrogate's 
office  or  any  thing  pertaining  to  the  surrogate's  office,  was  ever  kept 
in  the  back  office ;  that  was  the  office  I  was  in  mostly ;  that  was  the 
room  I  was  in  mostly. 

Q.  That  was  the  room  where  you  had  your  desk  and  occupied 
mostly?    A.  Yes,  sir. 

Q.  After  you  were  admitted  you  remained  in  that  office  t  A.  I 
did,  sir. 

Q.  Do  you  recollect  that  I  attended  the  constitutional  convention, 
and  was  not  at  home  during  the  year  commencing  in  the  spring  of 
1867?  A.  I  do ;  1  remember  you  were  here  in  Albany  nearly  all 
the  time. 

Q.  And  that  subsequent  to  that,  when  I  went  home,  I  went  into 
partnership  with  S.  S.  Merritt,  no\V  deceased  ?  A.  I  remember  it, 
sir. 

■ 

Q.  Soon  after  you  were  admitted,  will  you  state  what  you  did  in 
reference  to  business ;  what  notice  you  gave  as  to  where  your  office 
was,  etc.  ?  A.  After  I  was  admitted  I  spoke  about  going  away ; 
Judge  Prindle  told  me  that  I  could  remain  there ;  that  it  would  be 
a  convenience  to  the  public  to  have  an  attorney  there  at  the  surro- 
gate's office,  and  that,  if  I  desired  to,  I  ^ould  remain  there ;  I  could 
stay  there ;  all  that  I  ever  did  in  regard  to  the  business  connected 
with  the  surrogate's  office  was  this :  when  people  came  there  to  have 
business  transacted,  and  the  papers  were  not  drawn,  I  almost  always 
— not  always,  but  almost  always  —  would  draw  their  papers,  and 
enter  the  orders  in  the  books,  and  pass  the  books  to  Judge  Prindle, 
who  woiild  sign  the  orders  in  the  books ;  and  in  regard  to  the  busi- 
ness  that  was  done  when  Judge  Prindle  was  away  I  never  did 
business  in  his  absence,  except  he  would  be  gone  two  or  three  days, 
and  he  would  then  say  to  me,  "  if  any  one  comes  here  with  their 
papers  drawn,  and  want  letters  of  administration,  or  letters  of 
guardianship,  or  want  citations  to  prove  wills,  I  have  left  them 
signed,  and  you  can  let  them  have  the  citations,  or  the  letters  of 
administration,  and  put  the  return  day  on  some  days  that  I  have 
marked  in  my  book ; "  Judge  Prindle  always  had,  in  a  certain  book 
that  he  kept,  certain  days  put  do\v»n  for  the  proof  of  wills;  and  if  a 
man  came  during  his  absence  when  he  was  to  be  away  any  length  of 
tinfe  I  would  give  them  a  citation  that  was  left  signed  by  Judge 
Prindle,  and  put  the  return  day  on  one  of  those  days  marked  in  the 
book,  and  when  he  came  I  would  give  the  papers  to  him  ;  that  was 
a  practice  that  I  had  with  some  attorneys ;  give  them  the  citations 
signed,  and  let  them  take  them  home,  and  say  to  them,  ^^  when  you 
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Lave  a  case,  put  in  the  day  in  your  papers,  and  it  will  be  all  right." 
I  never  issued  any  letters  of  guardianship  or  administration,  or  any 
citations  when  Judge  Prindle  was  in  the  village  without  going  to 
him  or  seeing  him ;  sometimes  he  would  say  to  me,  ^'  I  can't  go  to 
the  ojBSce,  and  you  may  go  back  and  let  them  have  their  citations ; " 
during  the  time  that  I  was  in  the  office  after  I  was  admitted,  Judge 
Prindle  had  several  students  at  various  times;  he  never  had  a  good 
writer :  he  never  had  a  student  who  was  a  good  penman  until  Mr. 
Thomas  came  into  the  office  in  the  spring  of  1870,,  I  think  it  was ; 
these  students  that  he  had,  Judge  Prindle  used  to  have  record  the 
wills,  but  they  would  make  such  bungling  work,  and  Judge  Prindle 
had  a  good  deal  of  pride  about  it,  and  I  saw  it  worried  him,  and 
whenever  I  had  time  and  he  had  any  work  that  was  to  be  nicely 
done,  I  would  take  hold  and  help  about  the  recording  of  wills,  etc. 

Q.  Did  you  ever  have  any  agreement  whatever  with  Judge  Prin- 
die,  that  you  was  to  do  any  work  for  him ;  any  of  this  clerical  work  ? 
A.  No,  sir,  I  never  had  any  agreement,  or  a  word  of  conversation 
with  him ;  there  was  not  even  an  understanding  that  I  was  to  do  it ; 
he  told  me  I  could  stay  in  the  office ;  that  it  would  be  a  convenience 
to  the  parties  to  have  an  attorney  there. 

Q.  Will  you  state  what  you  did  in  regard  to  advertising  yourself 
as  an  attorney  there  in  the  surrogate's  office  ?  A.  I  advertised  in 
each  of  the  leading  county  papers,  in  the  Chenango  Tdegrajph^  and 
in  the  Chenango  Union  /  I  have  one  of  the  papers  which  contains 
my  advertisement. 

Q.  Will  you  read  it  ?  A.  I  hav&a  card  there  which  I  would  like 
to  read ;  my  advertisement  that  I  published  in  both  of  the  papers  (in 
one  it  reads  Geo.  W.  Ray,  and  in  the  other  G.  W.  Ray) ;  reads  like 
this  (reading  from  Chenango  Telegraph) :  "  Geo.  W.  Ray,  attorney 
and  counselor  at  law,  Norwich,  New  York.  Office  over  county 
clerk's  office.  Special  attention  given  to  proceedings  in  surrogate's 
court,  proof  of  wills,  settlement  of  estates,  etc.  I  also  had  at  the 
entrance  of  the  surrogate's  office  a  large  sign  reading,  "G.  W.  Ray, 
attorney  and  counselor  at  law,"  or  "  G.  W.  Ray,  law  office,"  I  think 
it  reads — 

JBy  Senator  D.  P.  Wood  : 

Q.  Give  the  date  of  the  paper  t  A.  October  18, 1871 ;  I  put  that 
advertisement  in  the  paper  soon  after  I  was  admitted ;  at  the  same 
time  I  had  several  hundred  of  these  cards,  one  of  which  I  now  pro- 
duce, which  reads  the  same  as  the  advertisement ;  I  think  I  had  over 
a  thousand. 

96. 
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By  Mr.  E.  H.  Peindlk: 

Q.  What  is  the  date  of  the  notice,  if  it  is  dated  7    A.  Nineteenth 

February,  1868. 

« 

By  Mr.  Mvgatt  : 

■ 

Q.  Does  the  paper  indicate  wlien  the  first  publication  was  ?  A. 
It  was  soon  after  I  was  admitted,  I  know;  Mr.  Berry  could  tell  as 
to  that ;  I  think  lie  is  here ;  tliat  notice  continued  in  the  paper  until 
I  left  the  surrogate's  office;.!  stopped  doing  any  kind  of  business  in 
tlie  surrogate's  office,  or  making  it  my  office,  in  fact,  as  early  as 
August,  last  year,  when  the  fii-st  question  was  raised  in  regard  to 
the  matter;  about  the  time  of  the  political  convention,  I  think,  I 
stopped  making  that  my  office ;  that  is,  what  business  I  had  I  did 
there,  and  some  other  little  jobs,  but  did  not  go  there  anymore  than 
was  necessary  to  show  papers  and  things  of  that  kind. 

Q.  When  the  question  was  raised  as  to  your  right  to  do  business 
there,  you  ceased  ?  A.  Yes,  sir ;  only  to  close  up  some  matters  I 
had  on  hand. 

Q.  Have  you  had  your  office  there  since  the  1st  of  January  ?  A, 
No,  sir. 

Q.  Or  done  any  business  there,  except  as  an  attorney?  A.  No, 
sir,  except  as  an  attorney  going  there  from  my  office  where  I  am 
now  located. 

Q.  Has  there  been  any  attorney  in  the  office  during  the  present 
term-?     A.  No,  sir;  not  making  that  his  office  or  stopping  there. 

Q.  Do  you  know  who  was  appointed  clerk?  A,  Yes,  sir;  George 
Thomas. 

Q.   He  is  not  a  lawyer?     A.  No,  sir. 

Q.  You  understand  that  nothing  since  then  has  been  charged  for 
the  papers  drawn  in  the  office  ?    A.  I  understand  nothing. 

Senator  Benedict  —  Since  when  ? 

Mr.  E.  H.  Prindle — Since  the  1st  of  January,  and  before  that 
in  fact ;  new  arrangement  and  new  appointment  all  around. 

The  WrrNEss  —  I  would  like  to  say  that  from  the  time  I  had  this 
card  first  published,  and  during  the  firet  year  of  my  being  in  the 
office,  there  was  hardly  a  man  in  the  surrogate's  office  with  whom  I 
did  any  business  but  what,  when  I  put  his  papers  up,  I  put  one  of 
these  cards  in  his  papers,  and  he  took  it  home  with  him. 

Q.  I  want  to  ask  you  if  you  have  ever  looked  over  to  see  the  amount 
of  money  that  you  got  in  a  year  there  for  surrogate's  business  ?  A. 
Yes,  sir. 


I 
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Q.  State  it?    A.  If  yoa  will  give  me  that  paper  I  had  I  can  toll 
yon. 

Q.  (Handing  witness  paper.)  This  newspaper  t  A.  Yes,  sir ;  I 
have  figured  np  for  other  years,  and  I  have  figured  it  for  this  year 
specially,  relating  to  the  year  1871 ;  this  paper  was  published  the 
18th  October,  1871 ;  it  was  within  a  day  or  two  of  that  time  that 
I  figured  this  up ;  in  the  year  1871,  thirty-two  (32)  wills  were 
proved  in  the  surrogate's  oflSce ;  I  drew  the  papers  in  ten  of  those 
cases ;  in  all  the  other  cases  it  was  done  by  other  attorneys ;  for  my 
services  and  the  disbursements  in  proving  these  ten  wills  I  charged 
$233 ;  that  included  all  disbursements ;  at  that  time  only  a  part  of 
it  had  been  paid ;  most  of  it  has  been  paid  since ;  of  this  amount 
$69.30  was  for  disbursements ;  that  is  the  amount  I  paid  out,  leaving 
$164.70  which  I  charged  for  my  services  in  the  ton  cases,  or  $16.47 
on  an  average  in  each  case ;  some  of  those  estates,  for  proving  tho 
will,  I  did  not  charge  but  $5,  and  some  of  them,  perhaps,  I  charged 
$t25;  it  depended  upon  the  amount  of  work  and  counseling 
I  did ;  the  value  of  those  estates  was  $45,000,  as  shown  by  the 
sworn  petitions ;  letters  of  administration  were  issued  upon  thirty- 
tiiree  estates  during  that  time,  and  I  drew  the  papers  in  ten  of 
those  cases  and  charged  $66  in  all;  the  stamps  and  disburse- 
ments were  $28.50,  leaving  $37.50  for  my  services,  being  an  .aver- 
age of  $3.75  in  each  case ;  some  of  them  I  charged  three  times 
that,  and  there  are  one  or  two  cases  where  I  did  not  charge  any 
thing,  as  the  estate  was  very  small  and  I  thought  that  I  could  better 
aflbrd  to  do  it  for  nothing  than  to  charge  any  thing ;  in  the  other 
twenty  three  cases  the  papers  were  drawn  by  other  attorneys ;  in 
regard  to  the  final  settlements  1  would  say  that  during  that  time, 
twenty -four  estates  were  finally  settled ;  I  acted  as  the  attorney  in 
the  final  settlement  of  nine  of  them  ;  other  attorneys  acted  in  the 
other  eases ;  I  charged  for  my  services  in  the  settlement  of  those 
estates  $140,  averaging  $15.55  in  each  case;  in  two  of  the  other 
fifteen  cases  the  administrator  was  an  attorney  (Mr.  Newton),  and  he 
drew  his  own  papera  and  account,  and  he  charged  it  in  his  com- 
mission; the  attorney  charged  in  the  final  settlement  of  the  other 
oases  $489,  being  an  average  of  $37.61  in  each  case ;  during  that  year 
up  to  that  time  I  acted  as  special  guardian  in  some  cases  and  received 
$H5  for  being  special  guardian ;  I  received  $6  for  drawing  guardian 
papers;  I  had  received  up  to  that  time  $373.20  for  my  services,  and 
at  this  rate  through  the  year  it  would  amount  to  $466.50. 

Q.  Averaging  it  at  that  rate  through  the  year  would  you  have 
received  $500?    A..  No,  sir. 
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'^*^-<^''-^  r>^:x''"i''-y — "^juii  -iikrj*  5:«9  tiisr  Tans' xriiar? 

«fcC  f/j»c*  at'.c-l^a-tSvr-  V,.  c-r-^Te  tie  -b-Z  :  I  irer  rS*  T«rr:r*  j«.  and  I 
4^Cr/t  sum:*'  v-t  tlj*r '/ •-ttf  ;rj§  *:  t'-gr  ti^ae  fee  sxae  reft^i-a  or  ocher ; 

*r>^*''yr,*  *fr,-^  :  I  ^rj  refi*€=QVer  tLit  fws :  I  as  reswcaber  tittL  it 
Jt.'i;f<?  PK:^-:^**  ripest.  I  nuH^iJ  him  the  f^tjMos:  I  cm  remember 
t;/^.^  4kt  J  v-jj^  Prifidle'k  requeil,  I  maSed  liieca  to  him.  all  nuMle  out 
for  Mrnv:?e;  Mr.  Barri>vf  at  thai  txme  ewote  xhMi  die  ralne  of  the 
f'^UU:^  I  x'u.uK,  va*  fl/yXi;  at  aor  rate,  be  swore  it  at  a  sam  so  that 
t'/<?r<>  ira«  n//  ynhlU^Xirm  toe  charged  at  that  time;  the  onhr  fees  for 
pU'Al'csiiU/fi  were  twenty  cents;  I  drew  all  the  ptpers  for  the  proot 
//f  i\i^i  wVA  ;  darinjT  the  time  that  the  applicatioo  was  made  to  proTe 
tUe  will  and  the  time  that  the  will  was  proved  Mr.  Barrows  came 
d^/wri  a^n ;  I  mailed  all  the  citations ;  thers  were  heirs  scattered  in 
Atifi^ttui  HtAten  and  in  several  phu»s  in  this  State,  and  there  was  one 
in  i'^jMjf'fa,  in  Turkey ;  Mr.  Barrows  came  down  to  see  aboat  the 
will ;  th#;re  wan  mme  question  raised  over  it  wh^i  he  was  there  first ; 
ha  WSM  told  by  me  that  there  was  no  aathority  in  the  will  to  sell  the 
real  f%Ut^  and  he  asked  me  what  proceeding  was  to  be  taken ;  I  told 
bjm  it  would  have  to  be  a  snit  in  the  Snpreme Court;  Mr.  Barrows 
nni(Ki*Mte(l  to  me  Homething  about  bringing  the  suit  aiid  I  told  him 
that  I  was  a  young  lawyer,  and  for  me  to  bring  that  snit  I  didn't 
know  that  I  should  get  the  papers  right,  and  that  he  had  better  get 
miuu^  oKKfr  lawyer  to  do  it,  and  that  Judge  Prindle  was  an  attorney 
of  th«  Hiiprcjtrio  Court,  and  could  just  as  well  do  it  as  not. 

<4'  I>i^l  you  know  any  thing  about  the  law  in  regard  to  his  prao- 
ti(jiiig?  A.  I  did  not  know  it,  but  I  presume  I  had  read  it;  Judge 
Prlridlo  did  bring  the  suit  and  pursued  it  to  judgment :  I  drew  all 
the  papers  of  the  proof  of  the  will ;  I  made  a  charge  at  that  time, 
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and  I  think  it  was  somewhere  in  the  neighborhood  of  $20  that  I 
ch&iged  him  for  senrioes  on  the  proof  of  the  will  and  the  disburse- 
ments I  incorredy  postage,  etc. ;  Mr.  Barrows  subsequently^cameand 
I  published  notice  to  creditors ;  I  acted  as  his  coonsel  all  through ; 
he  came  down  to  see  about  the  final  settlement  and  I  drew  his  peti- 
tion and  obtained  proof  of  service  of  the  citations ;  it  was  then  pub- 
lished in  the  State  paper,  and  there  was  a  publication  fee  which  I 
paid ;  it  was  also  published  in  the  coimty  paper,  and  there  was  a 
publication  fee  which  I  paid ;  it  was  included  in  my  charge ;  on  the 
final  settlement  Mr.  Barrows  was  there,  in   connection   with  that 
estate,  I  think  eight  times ;  the  final  accounting  will  show ;  I  think 
it  was  eight  times  and  I  don't  know  but  it  was  more ;  when  we 
got  all   through  I  charged  him   $50 ;  in  setting  it  down   in  the 
acoount  I  put  down  $50,  but  when  I  came  to  add  it  up  and  get 
the  aggregate,  I  found  it  made  more  than  the  amount  of  the  estate 
was;  it  has  been  stated  that  the  amount  of  the  estate  was  $1,000; 
the  estate  was  from  $2,000  to  $3,000,   and  I  think  $3,100  or 
(3,200 ;  Mr.  Barrows  said  that  we  had  got  our  fees  in  the  suit ;  I 
would  like  to  state  right  here  that  Mr.  Barrows  had  two  personal 
daims  against  the  estate,  and  he  brought  the  witnesses  down  and  I 
attended  to  the  establishment  of  those  claims  before  the  surrogate ; 
I  crossed  out  my  bUl  of  $50  and  figured  just  what  the  balance,  was, 
$37  and  some  cents ;  I  put  that  in  as  the  amount  paid  me  for  my 
fisnrices  and  disbursements,  being  $37  and  I  think  fif ty'^even  cents ; 
Jadge  Prindle  told  me  that  he  would  make  it  all  right  with  me ; 
that  he  could  pay  me  amply  for  my  services  in  that  matter  out  of 
the  money  that  he  got  in  the  suit  in  the  Supreme  Court ;  Mr.  Bar- 
rows did  not  pay  me  more  than  $37.50 ;  the  balance  to  make  up  the 
$50  was  paid  me  by  Judge  Prindle,  and  he  paid  me  too ;  that  is  all 
I  can  remember  in  regard  to  that  estate. 

Q.  You  appeared  as  attorney  for  the  defendants  in  the  suit  in  the 
Supreme  Court!    A.  Yes,  sir,  for  each  and  every  one  of  them. 

Q.  How  much  did  Judge  Prindle  pay  ?     A.  $25. 

Q.  How  much  in  tlie  suit?  A.  $75  for  my  services  as  attorney 
for  the  defendants  in  the  suit. 

Q,  Who  applied  to  prove  the  will  of  Edward  Murphy  ?  A.  Dr. 
Dwight. 

Q.  State  what  you  did?  A.  Dr.  Dwight  came  there  to  the  oflico 
and  he  knew  I  was  an  attorney  and  practicing  as  such,  because  I 
was  acquainted  with  him  and  his  cousins  and  relatives  very  well;  he 
told  me  that  he  had  the  will  that  he  wanted  proved ;  1  drew  the 
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petitions  and  citations  and  he  served  them ;  within  two  or  three 
days  after  that  John  Murphy  came  to  the  office. 

Mr.  E.  H.  Prindle  here  handed  the  witness  several  papers. 

WmsTESs  —  I  would  here  say  that  I  hold  in  my  hand  the  final 
account  of  the  executors  of  the  will  of  Anna  W.  Barrows;  there  is 
the  petition  for  the  proof  of  the  will  and  there  is  the  petition  for  the 
final  settlement. 

Mr.  E.  H.  PfiiNDLE  —  I  would  like  to  have  these  considered  in 
evidence  and  marked ;  I  do  not  care  to  have  them  in  the  record  to 
lumber  it  up. 

The  same  are  here  marked  for  identification,  C.  R.  D. 

Q.  k\l  in  your  handwriting?  A.  Yes,  I  think  they  are;  if  there 
is  any  thing  that  is  not,  I  think  it  was  done  by  some  clerk  in  the 
office  under  ray  direction ;  there  might  have  been  some  student 
there  whom  I  told  how ;  I  think  not,  however. 

Q.  Go  on  and  state  now  in  regard  to  Mr.  Murphy's  coming  down? 
A.  He  came  to  the  office,  and  my  memory  is  that  Judge  Prindle,  at 
that  tim,e,  was  not  in ;  Mr.  Murphy  came  there  and  "was  in  a  very 
excited  state,  and  wanted  to  see  the  surrogate;  wanted  to  know 
where  he  was ;  I  can't  tell  you  what  I  told  him,  but  I  sent  him  off 
somewhere  after  the  surrogate;  he  came  back  in  a  short  time  with 
the  surrogate,  and  Judge  Prindle  asked  me  if  I  had  the  will ;  I  told 
him  that  I  had ;  I  got  the  will  and  produced  it ;  Judge  Prindle  took 
it  and  looked  it  over  in  my  presence,  with  Mr.  Murphy,  and  Mr. 
Murphy  told  Judge  Prindle  that  he  was  the  executor  who  should 
have  been  named  in  the  will ;  that  his  father  promised  it,  and  that 
his  father  told  the  witness  that  he  was  the  executor,  and  that  the 
witness  would  swear  to  it,  and  if  Dr.  Dwight's  name  was  in  there 
as  executor  that  Mr.  Dwight  had  forged  his  name.in  there  himself; 
Judge  Prindle  looked  over  the  will,  and  he  found  in  the  Mill  that 
the  place  where  the  executor's  name  —  I  should  say  that  he  further 
charged  that  the  amount  of  a  certain  legacy  (I  think  to  Margaret 
Murphy)  was  put  in  differently  from  what  his  father  desired  and 
asked  it  to  be  put  in.  .  Judge  Prindle  looked  through  the  will  and 
he  found  that  there  was  something  appearing  on  the  face  of  tlie  will 
that  might  substantiate  it,  and  he  told  Murphy  that  he  saw  that 
the  amount  of  the  legacy  was  put  in  witlia  different  ink,  and  a  dif- 
ferent pen,  and  at  a  different  time,  and  that  the  name  of  the  oxocutor 
w«as  that  same  way,  and  Mr.  Murphy  said  that  he  would  iiglit  the 
will  if  it  took  the  last  dollar  he  had;  tliat  Mr. Dwight  never  should 
administer  that  estate,  or  have  any  thing  to  do  with  it;  he  said  that 
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lie  should  get  a  lawyer  to  do  it ;  he  wanted  to  take  the  will  and  show 
it  to  a  lawyer;  I  let  him  take  the  will,  and  he  went  out  somewhere 
to  show  it  to  a  lawyer,  and  .came  back,  and  I  suggested  to  him  that 
Dr.  D wight  was  not  a  man  who  would  do  any  thing  of  that  kind ; 
that  his  reputation  was  spotless,  but  he  would  listen  to  nothing,  and 
said  he  should  light  the  will ;  I  immediately  sat  down  and  wrote  a 
letter  to  Mr.  Dwight,  informing  him  of  the  facts,  and  Mr.  Dwight 
came  down  and  talked  with  me  in  regard  to  the  matter ;  within  a 
day  or  two  I  was  going  to  Otselic,  and  I  saw  Dr.  Dwight  in  regard 
to  the  matter,  and  I  stopped  and  talked  with  Mr.  Berry,  who'  was 
one  of  the  witnesses,  and  he  informed  me  tliere  was  nothing  of 
the  kind  about  it ;  after  I  got  back  home  Mr.  Murphy  came  there 
again,  and  Judge  Prindle  suggested  to  him  that  probably  Dr. 
Dwight  did  not  care  any  thing  about  administering  tlie  estate,  and 
that'  he  might  perhaps  negotiate  with  Dr.  Dwight,  and  Dr. 
Dwight  would  renounce  and  let  the  whole  thing  go,  and  Judge 
Prindle  said  to  Mr!  Murphy,  "  Yon  must  get  a  lawyer  to  attend 
to  the  matter  for  you,  but  you  had  better  settle  it  up  amicably 
than  to  fight  over  this  will ;  if  you  do  fight  over  it  you  will  spend 
your  money,  and  it  will  probably  amount  to  nothing;"  then  Mr. 
Murphy  said  to  me,  "  If  you  will  influence  Dr.  Dwight  to  renounce 
I  will  give  you  $150 ; "  I  says,  "  I  am  acting  for  Dr.  Dwight  and  I 
shall  do  nothing  of  the  kind,  but  I  will  propose  the  thing  to  Dr. 
Dwight  and  see  what  he  thinks  of  it ;  if  he  is  willing  to  give  it  up 
and  let  you  have  the  control  of  this  matter,  why  that  tiling  can  be 
arranged  in  that  way ;  but  with  your  feelings  in  the  matter  I  don't 
think  he  will  do  it ;"  Mr.  Murphy  wanted  me  to  see  Mr.  Dwight  in 
regard  to  it,  which  I  did  ;  Dr.  Dwight  was  very  indignant  and  said 
he  would  do  nothing  of  the  kind ;  he  said  he  didn't  care  any  thing 
about  administering  the  estate,  but  he  said  his  name  was  in; there  as 
executor,  and  he  said  that  he  considered  that  John  was  competent 
to  manage  the  affairs  of  the  estate,  and  that  the  property  would  not 
Bufier  any  thing  if  he  did  administer  upon' it ;  but  with  those  charges 
he  would  never  do  it  until  Murphy  had  withdrawn  every  charge 
and  intimation  of  that  kind,  and  he  instructed  me  not  to  inform  Mr. 
Murphy  of  that  because  he  said  that  John  would  do  any  thing  in 
relation  to  the  matter  that  was  necessary ;  he  told  me  to  say  nothing 
of  the  kind ;  John  saw  me  afterward  and  wanted  to  know  what  the 
doctor  told  me  about  it ;  I  told  John  that  Dr.  Dwight  said  as  long 
as  those  charges  were  made  that  he  would  not  ha\e  any  talk  or  con- 
versation with  him  in  regard  to  the  matter  at  all ;  I  then  told  John 
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that  he  hadn't  better  undertake  to  fight  the  will,  and  he  told  ipe  he 
had  seen  counsel  and  that  they  had  advised  him  not  to  do  it,  and 
that  he  did  not  think  that  he  should  doit;  I  afterward  saw  Dr. 
Dwight,  and  Dr.  Dwight  said  if  he  did  not  fight  the  wjll  and 
admitted  it  to  probato,  and  would  retract  what  he  had  said  in  regard 
to  that,  why  ho  gave  me  to  understand  indirectly  that  an  arrange- 
uieiit  could  be  made;  that  arrangement  was  made,  and  the  day  came 
©n  for  tlie  proof  of  the  will ;  the  Murphy  heirs  were  all  there ;  some 
of  them  resided  in  tlie  town  of  Columbus,  I  think;  they  were  all 
there  present,  and  the  will-  went  to  probate,  finally,  without  any 
contest;  after  the  will  was  proved,  it  was  suggested  by  some  one — 
not  by  me ;  by  some  one  on  behalf  of  John  (I  think  it  was  Mr. 
Franklin  or  some  sucli  name,  I  can't  recollect  now,  but  it  was  some 
friend  of  John's,  on  his  behalf  ) — that  an  arrangement  be  made  of 
that  kind,  and  Dr.  Dwight  then  said,  "If  all  these  charges  are  with- 
drawn— if  the  will  is  admitted  to  probate  and  there  is  no  charge  of 
wrong — why,  I  will  talk  about  it,"  and  he  was  informed  by  the  sur- 
rogate that  the  will  was  proved  ;  that  there  was  nothing  further  for 
him  to  do  only  to  take  out  letters  and  go  and  settle  up  the  estate. 
Dr.  Dwight  and  I  then  consulted ;  Dr.  Dwight  finally  said  that  if 
Mr.  Murphy  would  pay  him  $50  for  his  trouble  in  the  matter  and 
what  expenses  he  had  been  to,  and  pay  my  charges  and  all  other 
expenses,  that  he  would  renounce  and  would  give  a  bond  and  some 
other  papers ;  1  forget  what ;  but  the  proposition  was  made  to  John, 
and  John  accepted  it ;  I  then  drew  the  bond  between  Dr.  Dwight 
and  Murphy ;  I  drew  some  other  papers ;  I  can't  now  tell  what ; 
and  then  drew  the  renunciation ;  Dr.  Dwight  renounced ;  I  drew 
the  petition  for  letters  of  administration  with  the  will  annexed  and 
the  bond ;  it  was  executed  there,  and  John  took  out  letters ;  after 
the  letters  were  taken  out,  the  agreement  was  passed  between  John 
as  administrator,  with  the  will  annexed,  and  Dr.  Dwight ;  John 
then  wanted  to  know  what  my  charges  in  the  whole  matter  were ; 
I  told  John  that  I  should  charge  him  $75;  I  did;  he  paid  the 
money  without  any  objection  and  went  away ;  this  closed  up  the 
settlement  between  John  and  I ;  the  settlement  between  John  and 
Dr.  Dwight  was  made  after  dinner ;  the  will  was  proved  before 
dinner,  and  Judge  Prindle  was  not  there  in  the  oflSce  again  that 
afternoon  until  Murphy  had  settled  with  me ;  Judge  Prindle  then 
came  in  the  office  again  and  wanted  to  know  if  I  collected  for  the 
stamp;  I  think  there  was  a  five  dollar  stamp  used;  I  told  him  no  ; 
that  all  r  collected  was  for  my  own  services,  and  he  wanted  to  know 
how  long  Murphy  had   been   gone ;  I   told  him,  and   he  said  he 
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wanted  pay  for  the  stamp  and  went  oat,  and  I  presume  that  he  saw 
Murphy  and  got  pay  for  the  stamp ;  I  know  that  I  didnH  collect 
pay  for  the  stamp,  because  it  was  furnished  by  Judge  Prindle. 

By  Senator  D.  P.  Wood  : 

Q.  What  was  the  amount  of  that  estate  ?  A.  The  amount  of  the 
estate  was  about  $30,000,  I  should  think ;  but  the  amount  of  per- 
sonal property,  I  think,  as  sworn  to,  was  about  $10,000 ;  well,  I 
can't  tell  you  the  sworn*  value  of  the  estate. 

Q.  That  is  near  enough.  A.  The  petition  of  Dr.  Dwiglit,  who 
didn't  know  any  thing  about  it,  was,  that  the  real  and  personal 
estate  would  not  exceed  the  sum  of  $10,000  in  value ;  the  petition 
for  administration  with  the  will  annexed,  made  by  John  Murphy, 
pots  the  value  of  the  estate,  I  think,  at  about  $30,000. 

Mr.  Pkindle — Do  you  remember  what  charge*  this  Todd  estate 
is — the  number  ? 

Mr.  Stanton — Number  19. 

Mr.  Prindlk — I  want  to  call  the  witness'  attention  to  charge 
number  19. 

Q.  In  relation  to  the  last  will  and  testament  of  Charles  E.  Jacobs' 
estate,  what  do  you  know  in  regard  to  that ;  in  regard  to  money 
received  .by  Judge  Prindle  ;  do  you  know  any  thing  about  that  t 
A-  Yes,  sir ;  Mr.  Todd  came  to  the  office ;  he  was  a  man  with  whom 
I  was  not  acquainted,  but  I  remember  him ;  he  came  to  the  office 
and  Judge  Prindle  was  down  to  his  house,  I  think ;  he  came  there 
and  wanted  to  see  the  surrogate ;  I  asked  him  what  his  business 
was ;  he  said  he  wanted  to  prove  a  will ;  I  told  him  he  would  find 
Judge  Prindle  at  his  house,  T  thought,  and  he  went  away ;  he  came 
back  in  a  short  time  with  Judge  Prindle ;  there  was  an  infant  in  the 
case,  and  Judge  Prindle  appointed  me  special  guardian  to  act  for 
the  infant,  which  I  did. ;  he  had  no  attorney  there  in  the  office ; 
Judge  Prindle  asked  him  if  he  wanted  a  copy  of  the  will,  and  he 
said  he  did  ;  I  made  a  copy  of  the  will ;  that  is  my  recollection  ;  I 
made  a  copy  of  the  will  and  acted  as  special  guardian ;  after  they 
got  through  with  the  business,  and  it  was  closed  up,  Mr.  Todd 
asked  Judge  Prindle  what  his  fees  were,  and  Judge  Prindle  told 
that  there  was  no  fee  ;  that  he  was  not  entitled  to  any  thing ;  but 
that  the  special  guardian  was  entitled  to  pay  for  a  copy  of  the  will ; 
he  asked  Jndge  Prindle  how  much ;  Judge  Prindle  told  him  that 
in  estates  of  that  kind,  that  it  was  his  custom  usually  to  allow  ten 
dollars,  bnt  that  he  could  give  him  so  much  money,  and  I  can't  be 
positive  how  much,  and  he  gave  him  some  money ;  Judge  Prindle 
96 
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took  whatever  he  handed  him ;  they  stood  at  the  high  desk,  and  he 
passed  the  money  to  Jadge  Frindle ;  Judge  Prindle  took  the  money 
witli  a  dollar  stamp  that  he  had  there  and  passed  it  to  me ;  I  sat  at 
the  table  fixing  the  probate  as  we  call  it ;  that  is  a  copy  of  the  will 
which  is  issued  after  the  proof  of  the  will ;  it  is  for  the  convenience 
simply  of  the  executor,  to  have  it  to  refer  to  and  use  in  evidence ; 
it  is  no  part  of  the  proof  of  the  will ;  not  connected  with  the  proof 
of  the  will ;  it  i^  simply  a  paper  issued  afterward,  for  the  conve- 
nience of  the  executor ;  my  attention  was  never  called  to  the  trans- 
action again,  until  during  the  campaign ;  a  gentleman  that  has  been 
sworn  here — 

Q.  What  was  his  name,  do  you  remember?  A.  Why  he  is 
highway  commissioner  of  the  town  of  Norwich,  Russell  A.  Young ; 
he  came  one  day  to  me  and  wanted  to  see  my  memorandum  in 
regard  to  the  transaction ;  he  told  me  that  Judge  Prindle  had  said 
that  whatever  money  was  received  that  day,  was  paid  to  me,  and 
was  paid  to  me  that  day,  and  that  he  would  take  his  oath  on  it, 
and  asked  me  if  there  was  any  thing  in  my  tuemorandum  in  rela- 
tion to  it ;  I  told  him  my  memorandum  was  at  my  house ;  I  would 
go  and  get  it ;  I  did ;  I  came  back  to  the  office  and  examined  my 
memorandum,  and  I  found  my  memorandum  to  read,  ''  received  six 
dollars ;"  whether  the  mistake  was  with  Mr.  Todd,  or  whether  it 
was  with  me  in  copying  it  in  my  memorandum,  I  can't  tell ;  but  I 
know  whatever  money  was  paid  there  by  Mr.  Todd,  he  laid  it  on 
the  desk  and  Judge  Prindle  picked  it  up  and  passed  it  to  me. 

Q.  Do  you  remember  that  an  application  came  in  some  way  for 
•  a  certified  copy  of  the  will  of  Henry  Bennett  ?    A.  I  do,  sir. 

Q.  State  in  regard  to  that  ?  A.  There  was  a  letter  came  from 
John  T.  White — I  think  it  was  John  T.  White — from  New  Berlin ; 
it  was  received  in  the  absence  of  Judge  Prindle ;  Judge  Prindle  was 
absent  on  political  matters;  Supreme  Court  business ;  he  expected 
to  be  gone  a  week ;  Dr.  Prindle  opened  the  letter  and  showed  it  to 
me ;  that  letter  inclosed  another  letter  from  the  west  somewhere ;  ho 
desired  an  authentication  of  the  record  of  the  proof  of  the  will  of 
Henry  Bennett,  for  record  in  a  foreign  States  specified  what  they 
wanted;  they  wanted  an  entire  copy  of  the  record,  and  entire  pro- 
ceedings in  the  case ;  I  understand  that  in  some  of  the  States  they 
do  not  require  any  thing  to  be  recorded  ;  in  other  States  they  do, 
every  paper  in  connection  with  it;  and  as  a  matter  of  safety 
I  pnade  a  copy  of  every  single  paper  connected  with  the  case, 
both  that  appeared  upon  the  record  and  appeared  upon  the  file  ;  the 
copy  of  the  petition,  the  ordcr'for  the  citation,  the  citation  itself,  and 
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the  proof  of  service,  the  order  for  the  proof  of  the  will,  the  order  for 
appraisers,  copy  of  the  letters  testamentary,  order  for  issuing  letters 
testamentary,  the  order  appointing  special  guardian,  copy  of  the 
will,  copy  of  the  proofs,  copy  of  the  certificates  attached  to  the  proofs, 
copy  of  the  certificates  attached  to  the  will ;  then  I  made  the  certifi- 
cates for  authentication,  took  tTiem  to  Mr.  Thompson,  and  he  or  his 
clerk  helped  me  to  compare  the  wliole  thing ;  Mr.  Thompson  certified 
it ;  I  put  on  the  necessary  stamps ;  I  took  and  run  tlie  thing 
through ;  I  thouglit  it  was  worth  ten  dollars  to  do  the  thing ;  I 
made  out  a  bill  and  receipted  the  bill,  and  put  on  one  corner  of  it 
"  please  remit ;"  I  mailed  it  to  Mr.  White ;  the  bill  has  been  pre- 
sented here  in  evidence  ;  upon  the  day  of  the  county  convention,  I 
went  over  to  the  Eagle  liotel;  as  I  passed  in,  Henry  Harrington, 
who  was  candidate  in  the  convention  in  opposition  to  Judge  Prindlo, 
stepped  up  to  me  with  the  bill  and  handed  it  to  me ;  said  he,  "  Mr. 
White  has  sent  over  that  money  by  me;''  said  I,  *'  All  right,  sir ;" 
"well,"  said  he,  "he  wants  it  receipted  ;"  said  I,  "the  bill  is  already 
receipted ;"  he  says,  "  it  says  ^  please  remit '  on  there,  that  would 
show  it  was  not  paid  ;"  I  took  the  bill  and  tore  right  off  the  ".please 
remit,''  and  passed  it  back  to  him  and  took  the  money  and  put  it  in 
my  pocket ;  it  had  been  circulated  there  that  day  that  they  were 
going  to  make  some  charge  against  Judge  Prindle  and  said  I,  "I 
suppose  you  want  this  as  a  case  against  Judge  Prindle,"  and  he  said 
nothing  more ;  I  passed  on. 

Q.  Let  me  ask  you  if  you  did  not  have  to  examine  the  statutes 
carefully  to  draw  the  certificate  for  authentication?    A.  I  did,  sir. 
Q.  It  was  an  out-of-the-way  business  ?    A.  It  was  an  out-of-the- 
way  business,  and  I  will  venture  there  is  not  one  lawyer  in  ten  that 
can  do  it  without  a  careful  examination  of  the  statute. 

Q.  Did  Judge  Prindle  know  any  thing  about  the  matter  at  all? 
A.  He  didn't  know  any  thing  about  the  transaction  until  it  came 
out  in  the  paper;  I  will  say  that  I  have  counted  the  folios  since,  as 
near  as  I  could;  I  didn't  count  every  word,  but  I  took  the  average; 
counted  the  words  in  a  line  and  averaged  it,  and  I  find  that  the  legal 
fees,  at  six  cents  a  folio,  would  be  something  between  $8  and  $0  — 
nearly  $0  —  so  that  I  did  charge  him  a  little  more  than  the  legal 
fees  would  be;  at  the  time,  I  didn't  think  any  thing  about  it;  I 
thought  it  was  worth  $10,  examining  the  law  and  every  thing;  I 
made  it  out  and  sent  it  on. 

Q.  You  had  to  certify  under  the  United  States  law,  under  the 
act  of  Congress?  A.  Yes,  sir;  it  was  certified  under  the  act  of 
Congress. 
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By  Mr.  Mygait  : 

Q.  To  go  to  WiBCODsin  was  it }  A.  I  think  it  was  Wisconsin ;  it 
was  one  of  the  western  States. 

By  Senator  D.  P.  Wood  : 

Q.  What  do  you  mean  by  "legal* fees"?  A.  Why  the  statute 
provides  that  the  surrogate  can  charge  for  all  certified  copies  of  papers 
made  in  his  office^  six  cients  per  folio. 

Q.  You  mean  the  legal  fee  allowed  to  the  surrogate  for  copies ! 
A.  I  mean  the  legal  fee  allowed  to  the  surrogate  for  copies ;  that  it 
would  amount  to  between  $8  and  $9 ;  I  charged  him  a  little  more 
than  that  fee  would  be  actually. 

Q.  Have  you  got  the  final  account  of  the  administrator  of  the 
jKing  estate?     A.  It  is  there  somewhere;  you  will  find  it. 

Q.  State  with  regard  to  that  ?  The  first  that  I  remember  about 
that  transaction  is,  Mr.  King  being  at  the  office  with  some  other 
gentlemen,  and  Judge  Prindle  drawing  part  of  the  papers  and  I 
drawing  part  of  the  papers  for  the  appointment  of  guardian  and  for 
letters  of  administration ;  just  what  was  the  charge  received  I  could 
not  tell  now,  for  I  have  no  memorandum  of  it,  nor  I  haven't  any 
recollection,  only  I  know  1  put  the  item  in  the  account ;  "  cash, 
paid  expenses  to  Norwich  and  surrogate's  disbursements,  and  grant- 
ing letters  of  administration  and  guardianship,  $10.54 ;"  what  the 
amount  paid  at  the  surrogate's  office  was  I  can't  tell ;  it  might  have 
been  $10,  but  that  is  the  item  I  put  there ;  Mr.  King  saw  it,  and 
it  was  sworn  to  by  him  ;  now,  whatever  papers  I  drew  of  that  nature 
at  any  time  Judge  Prindle  paid  me  for  it  at  the  time,  whatever  was 
charged  for  doing  it,  whether  he  helped  me  do  it  or  not;  whatever 
money  was  received  he  always  paid  it  to  me,  and  that  was  the  gene- 
ral rule;  farther  than  that,  I  can  remember  nothing  about  it,  for  I 
have  no  memorandum ;  after  that  time  there  was  a  great  many  legal 
questions  came  up  in  the  case;  I  think  1  can  state  that  it  was  the 
most  badly  mixed  up  of  any  estate  I  ever  saw  ;  Fuller  P.  King  died ; 
he  left  this  child  ;  the  child  was  given  away,  and  within  a  short  time 
his  widow  died ;  he  left  a  cheese  factory  ;  he  left  his  matters  in  a 
very  complicated  manner  indeed ;  he  came  to  Judge  Prindle  and 
talked  to  Judge  Prindle  about  it ;  Judge  Prindle  told  him  that  ha 
could  not,  in  any  such  matter  as  that,  give  him  any  advice  at  all, 
because  he  would  be  liable  to  go  into  lawsuits ;  and  if  he  undertook 
to  advise  him,  he  would,  perhaps,  get  worse  mixed  up,  and  he 
should  have  the  accounts  finally  to  pass  upon,  and  he  could  not 
advise  him ;  Mr.  King  then  came  to  me,  and  told  me  that  he  wanted 
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me  to  help  him  out  all  the  way  through ;  I  then  took  hold  of  the 
matter ;  Mr.  King  had  a  claim  against  the  estate,  which  I  attended 
to  before  the  surrogate,  and  we  had  a  great  deal  of  diificulty  in 
getting  it  allowed ;  during  the  continuance  of  the  proceedings  it  was 
necessary  to  sell  infant'ks  real  estate  ;  Mr.  King  was  appointed  guard- 
ian of  the  infant;  the  infant  was  in  Connecticut,  and  it  was  given 
away  to  a  Mrs.  Champion,  who  lives  in  Mystic,  Connecticut,  and 
every  thing  that  Mr.  King  did,  instead  of  doing  it  really  upon  author- 
ity, why,  he  consulted  Mr.  Champion's  people ;  I  took  proceeding  to 
sell  infant's  real  estate ;  I  had  figured  up  Mr.  King's  accounts  before 
we  took  this  proceeding,  and  I  know  what  was  due  Mr.  King,  and 
what  Mr.  King  had  paid  out,  and  that  he  had  over-reached  the 
bounds  of  administration ;  that  he  had  paid  out  money  that  he  had 
not  got  from  the  personal  estate ;  I  took  proceedings  in  connection 
with  the  sale  of  the  infant's  real  estate,  to  get  an  order  for  him  to 
apply  a  certain  portion  of  the  proceeds  of  the  sale  of  the  real  estate 
in  payment  to  himself,  as  guardian  of  this  child,  and  to  reimburse 
him,  as  administrator,  so  that  when  he  came  finally  to  close  up,  he 
could  have  every  thing  in  proper  shape ;  I  charged  him  on  the  final 
settlement  in  the  matters  connected  with  that,  and  for  all  my  counsel 
fees  in  connection  with  the  matter,  $50 ;  I  would  say  in  regard  to 
that,  that  the  account  I  made  it  out  twice;  Mr.  King  was  tliere  at 
Norwich  three  times,  and  stayed  all  night ;  and  during  the  time 
that  he  was  there  I  gave  my  entire  time  and  attention  to  the  matter, 
and  I  finally  got  it  straightened  out ;  so  I  thought  it  was  legal  and 
proper  and  satisfactory  ;  that  is  the  final  account  [exhibiting  paper], 

Mr.  E.  H.  Prindlb — I  would  like  to  have  that  marked. 

Mr.  Mygatt — It  is  not  to  go  in  the  record. 

Mr.  E.  H.  Pmndle — No. 

Q.  Do  you  remember  a  case  in  which  De  Witt  Criift  was  executor  t 
A.  I  do,  sir;  quite  well. 

Q.  You  remember  the  particulars  of  the  case  in  which  De  Witt 
Craft  was  executor  ?    A.  I  do,  quite  well. 

Q.  Who  was  executor  in  connection  with  him  ?  A.  Daniel  W. 
Lane. 

Q.  Who  employed  you,  if  anybody  ?  A.I  will  state  the  facts 
abont  it,  and  leave  the  question  of  employment  open ;  I  couldn't 
say  that  it  was  a  straight  employment ;  Lane  I  was  well  acquainted 
with. 

Mr.  Myoatt — This  is  in  relation  to  the  22d  charge. 
The  Witness — Mr.  Craft  was  a  stranger  to  me  substantially ;  they 
came  there  together ;  they  came  there  to  prove  the  will ;  I  was  in 


766  PROCEEDINGS  IN  THE 

the  back  room,  busy,  and  Judge  Prindle  told  them  squarelv  he 
couldn't  do  the  business ;  that  it  was  not  a  part  of  his  duties  to  do 
the  business,  and  that  they  had  better  get  an  attorney  to  do  it  { 
Judge  Prindle  came  to  me  and  wanted  to  know  if  I  would*come  out 
and  draw  the  papers  for  him ;  and  I  told  him  I  was  busy  then,  and 
if  he  would  commence  and  take  the  affidavits;  and  he  said  he 
wanted  to  go  away,  and  he  would  straighten  out  the  matter  after  he 
got  through  ;  that  he  could  take  their  affidavit  and  get  some  of  the 
facts ;  Judge  Prindle  drew  a  j^rt  of  the  petition  ;  he  commenced 
it;  he  put  in  the  heading  of  it,  a  few  words,  and  then  I  drew  their 
affidavit  at  the  end  of  it,  and  they  signed  it,  with  the  understanding 
they  were  to  figure  out  the  facts  with  me  and  tell  them,  and  Judge 
Prindle  went  out;  when  I  got  through  I  went  out;  Thomas  was 
there  in  the  office,  and  I  went  to  work  with  them  to  figure  out  the 
heirship  and  where  the  heirs  resided  and  the  facts  in  regard  to  it ; 
they  didn't  know,  and  I  started  out  about  it  and  got  the  maps 
and  charts,  to  examine  and  find  out  where  certain  towns  were;  they 
knew  the  village  but  didn*tknow  the  county,  the  place  of  residence, 
and  finally  I  got  it  so  that  it  was  satisfactory ;  Thomas  sat  there, 
and  I  asked  him  if  he  would  not  write  it  in  the  petition,  and 
Thomas  did  so,  and  filled  in  the  facts  in  the  petition ;  when  they  got 
through  I  filled  out  the  citations  and  copies,  and  told  them  I  would 
see  to  the  mailing,  etc.;  in  fact  they  requested  me  to  do  it ;  Craft 
said  ho  didn't  know  any  thing  about  ic;  that  I  could  get  it  right, 
and  requested  me  to  do  it,  and  I  told  him  I  would  do  it,  and  he 
wanted  to  »know  what  the  charges  were  for  doing  it;  I  asked  him  if 
he  wanted  me  to  do  the  entire  thing  in  connection  with  the  estate, 
and  he  said  he  did ;  to  do  the  whole  thing,  and  that  he  wanted  it 
done  properly  and  right ;  arid  I  told  him,  "  let  it  go  until  it  is 
throuo^h,  and  I  will  charge  you  what  is  right ;  if  there  is  any  mis- 
take in  regard  to  the  heii-ship,  you  write  me  and  let  me  know,"  and 
he  said  he  would ;  I  made  out  the  citation  in  accordance  with  the 
facta  ho  gave  me,  and  sent  on  the  citation  to  Albany  for  publication, 
and  after  the  citation  had  been  here  about  a  week,  I  got  a  letter 
fi^oin  him  stating  there  was  a  mistake  in  regard  to  three  or  four  of 
them  ;  that  he  didn't  get  their  residences  right ;  I  then,  of  course, 
made  out  another  citation,  and  sent  that  on  to  Albany  ;  the  Argus 
was  sent  to  us ;  I  kept  track  of  the  paper,  and  I  saw  that  they  were, 
for  a  while,  at  least,  publishing  both  citations;  about  that  time  I 
was  married,  and  I  went  east  on  my  wedding  trip,  and  I  told  Judge 
Prindle  to  have  the  matter  all  straightened  up,  and  whatever  it  was 
worth  for  my  services  in  the  matter,  to  collect;  that. the  will  was  to 
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bo  proved  during  my  absence  (I  knew  about  how  long  I  should  be 
gone) ;  whatever  my  services  were  worth  he  could  collect  of  the 
administrators ;  I  went  away  and  told  him  this  further  fact  that 
these  citations — ^that  two  citations  had  been  sent,  and  I  says,  prob- 
ably there  will  be  two  publication  fees,  and  you  had  better  tell 
him  how  it  is  and  collect  enough  ;  I  don't  know  any  thing  more 
in  regard  to  the  transaction  until  after  I  got  home;  after  I 
got  home  the  citations  had  not  come  when  I  got  back ;  I  wrote 
a  letter  to  the  Albany  Argus  asking  them  to  send  on  that  proof, 
and  they  did  send  on  the  proof,  and  the  publication  fee  was 
$9.57;  that  was  all  they  had  charged ;  what  Judge  Prindle  told 
him,  I  don't  know  about  the  publication  fee,  but  whcu  I  went  away, 
I  supposed  there  would  be  a  double  publication  fee,  for  the  reason  I 
sent  two  citations  and  re-mailed  three  or  four  of  thein ;  there  were 
two  affidavits  mailed  and  proof  of  service  at  two  different  times, 
and  the  residences  were  changed ;  I  would  like  to  say  further,  that 
Graft  has  since  that  time  oitered  to  pay  me  the  balance  of  the  bill 
that  Judge  Prindle  presented,  and  I  told  him  we  would  let  that  mat- 
ter go  until  this  Senate  had  decided  it  was  the  duty  of  the  surrogate 
to  do  the  business  or  not ;  if  they  decided  in  his  favor  he,  of  course, 
could  pay  it,  and  he  said  that  was  satisfactory. 

Q.  State  what  you  know  in  regard  to  the^Orin  Dilley  estate  ?  A. 
I  would  like  to  ask  whq  was  the  executor ;   Warren  Wightman  i 

Mr.  E.  H.  Prindle — Do  you  know  what  charge  that  is  ? 

Mr.  Stanton — Twenty-third. 

The  WiTNKSs — I  was  appointed  on  the  proof  of  the  will ;  I  was  not 
the  attorney  for  the  executor,  not  drawing  any  papers  or  the  proof 
of  the  will ;  I  acted  as  special  guardian ;  I  furnished  the  stamps 
tliat  were  used;  $2  or  $3,  and  there  was  some  question 
over  the  will;  some  question  of  law  in  regard  to  which  the 
executor  inquired  then  at  the  surrogate's  ofKce ;  I  took  the  books 
and  looked  it  up;  he  stated  that  it  was  at  variance  with  some  New 
Berlin  lawyer;  I  think  Mr.  Jenks ;  I  would  not  be  certain;  that 
Mr.  Jenks  and  I  didn't  agree;  I  told  him  I  was  right,  and  I  got  the 
books  and  examined  it  and  told  him  what  I  thought  about  it;  when 
I  got  through  for  my  services  as  special  guardian,  I  think  Judge 
Prindle  told  him  to  pay  me  that  amount,  $10  for  that,  but  I 
wouldn't  be  certain  ;  I  have  no  recollection  on  the  point. 

Mr.  PisoKHAM — State  only  what  you  recollect?  A.  1  have  only  a 
general  impression ;  that  is  all  I  charged  him  for  the  entire  thing, 
$15,  which  he  paid ;  that  is  all  I  can  say  about  it. 
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By  Senator  D.  P.  Wood  : 

Q.  Does  that  include  the  stamps!  A.  That  included  the  stamps  ; 
I  got  the  stamps  myself;  there  is  a  peculiar  thing  about  it  that  makes 
me  recollect  getting  the  stamps ;  two  years  ago  last  winter  I  was 
thrown  from  a  buggy,  and  my  back  very  seriously  injured,  and  at 
that  time  I  had  a  relapse  and  my  back  was  lame,  and  I  remember  of 
going  on  a  crutch  to  the  bank  and  getting  the  stamps  in  that  very 
matter ;  I  remember  that  morning  being  assisted  to  the  oflice ;  I 
had  some  other  matters  there  to  attend  to ;  I  remember  going  on  my 
crutch  to  the  bank  to  ^et  the  stamps  that  day. 

Q.  State  what  facts  you  remember  in  regard  to  the  two  Furman 
estates  ?  (That  is  under  the  24th  charge.)  A.  The  gentleman  who 
was  sworn  here  upon  the  stand  I  don't  recollect  at  all,  but  I  think 
he  was  there  and  made  the  application,  but  Mr.  Steer,  Samuel  Steer, 
of  New  Berlin,  was  the  man  wh9  did  the  talking. 

Q.  He 'was  a  justice  of  the  peace?  A.  I  understood  him  so ;  he 
came  there  to  the  office  and  had  some  talk  with  me  about  proving 
the  will ;  what  talk  he  had  with  Judge  Prindle,  or  anybody  else,  I 
don't  know  any  thing  about,  but  I  know  he  had  talk  with  me  about 
proving  the  will ;  he  said  he  had  two  wills  to  prove,  and  wanted  to 
know  what  I  would  charge  him  for  doing  the  business ;  I  told  him  E 
would  prove  him  the  two  wills  for  $40 ;  we  made  that  bargain 
before  I  touched  a  paper  or  any  thing  in  regard  to  it ;  I  then  drew 
the  petitions  which  I  have  here  in  my  hand,  and  Judge  Prindle 
issued  the  citations  ;  they  took  them  and  went  away,  and  they  were 
served ;  I  drew  an  admission  of  service  to  send  away  east  somewhere ; 
they  came  on  the  return  day,  and  the  will  was  proved ;  there  was 
nothing  said  as  to  what  the  charges  were  on  that  day  at  all ;  Mr. 
Steer  is  the  man  that  paid  me  the  money  ;  he  took  the  money  from 
another  man ;  whether  it  was  Furman  or  not  I  don't  know ;  Steer 
took  the  money  and  passed  it  to  me  directly. 

Q.  Are  tliose  the  petitions  for  the  proof  of  the  will  that  you  have 
in  your  hand  ?    A.  Yes,  sir. 

Q.  In  those  petitions  what  is  the  amount  stated  as  the  value  of 
the  estate  ?  A.  The  value  of  each  estate  is  sworn  in  there  at  the 
sum  of  $2,000. 

Q.  Sworn  by  whom  ?    A.  Frank  W.  Furman. 

Q.  In  each  estate?  A.  Yes,  sir;  in  putting  in  the  value  of  the 
estate  we  always  put  it  at  a  low  figure,  in  such  way  to  cover  stamp 
duties,  and  they  never  desire  to  swear  it  up  any  more  than  necessary ; 
it  was  always  put  in  at  a  low  figure. 
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Q.  Was  Judge  Prindle  in  the  oflace  when  the  money  was  paid  to 
you?  A.  No,  sir,  he  was  not;  he  was  there  in  the  forenoon,  and 
the  wills  were  proved  in  the  forenoon ;  I  didn't  get  the  papers  made 
out  for  the  executors  to  take  away,  or  what  they  were  to  have ;  there 
were  other  papers  drawn  by  me  there  in  connection  with  those 
estates;  at  this  day  I  can't  tell  what,  but  I  recollect  well  of  drawing 
agi^eements  and  other  papers  of  some  kind,  all  of  which  went  into 
the  bill ;  they  came  in  in  the  afternoon  to  get  them,  and  Judge 
Prindle  wasn't  there ;  and  Steer,  without  asking  me  what  the 
charges  were,  paid  me  the  money,  $40. 

Q.  Were  letters  of  administration  ever  issued  in  the  estate  of 
Aim  An  Trask?    A.  No ;  he  had  a  will  proved. 

Q.  Who  drew  the  papers?  A,  I  drew  every  paper  drawn  in 
connection  with  it. 

Mr.  Mygatt  —  This  is  the  twenty-fifth  charge. 

Wftness  —  And,  from  the  time  the  proceedings  were  commenced 
until  they  were  closed,  I  did  more  than  two  days'  work  in  examin- 
ing law  for  Gregory  in  regard  to  real  estate  questions ;  there  wall 
some  question  over  adverse  possession  ;  he  said  he  had  got  a  farm 
that  he  bought  for  several  thousand  dollars ;  there  was  a  question 
about  the  Mudges  at  New  Berlin ;  they  had  a  deed,  and  I  believe 
he  didn't  Jiave  a  deed;  they  claimed  to  hold  it,  and  his  only  claim 
was  adverse  possession. 

Q.  There  was  a  deed  missing  in  his  title?    A.  Yes,  sir. 

Q.  And  one  George  Mudge  claimed  that  the  deed  never  had  been 
given ;  do  you  recollect  that  ?    A.  Yes,  sir. 

Q.  And  that  he  was  in  fact  the  owner  of  it?    A.  Yes,  sir. 

Q.  Wasn't  Gregory  very  much  alarmed  about  that  matter  ?  A. 
Tes,  sir ;  it  involved  several  thousand  dollars  to  him. 

Q.  Didn't  he  from  day  to  day  come  here  and  talk  about  that  mat- 
ter? A.  Yes,  sir;  and  I  examined  law  about  it,  and  he  had  some 
talk  with  Judge  Prindle  in  regard  to  the  matter  too,  and  there  was 
a  difference  of  opinion  in  regard  to  these  matters  between  Judge 
Prindle  and  myself. 

Q.  How  much  did  you  charge  ?  A.  I  charged  $35  ;  the  monej 
was  paid  to  Judge  Prindle  in  my  absence,  and  he  didn't  have  any 
memoranda  of*  it,  and  I  presume  Judge  Prindle  thought  $25  was 
enough,  and  was  the  amount  he  took;  but  Judge  Prindle  paid  mo 
the  money  when  I  got  back,  and  I  told  him  my  bill  was  $35,  and 
he  said  that  was  enough,  and  let  it  go  at  that. 

Q.  How  much  was  the  estate  ?    A.  The  estate  of  Almon  Trask 

was  sworn  at  $10,000. 

97 
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Q.  The  business  in  regard  to  the  end  of  that  farm  was  his  own 
individual  business?     A.  Yes,  sir;  that  was  all  the  charge  made. 

Q.  All  the  charge  yon  made  for  the  whole  thing  ?  A.I  charged 
him  for  the  whole  thing ;  1  didn't  charge  it  to  the  estate,  I  charged 
it  to  him ;  all  these  charges  were  charged  directly  to  the  person ; 
whatever  business  I  did  for  them  T  charged  it  to  them  direct. 

Q.  State  what  you  recollect  in  regard  to  the  Eddy  estate  briefly  ? 
A.  Eddy  came  there  with  B.  C.  Emmerson,  who  is  a  justice  of  the 
peace  of  the  town  of  McDonough  ;  Judge  Prindle  was  not  there  at 
the  office,  he  was  at  his  house ;  they  came  there  in  the  forenoon ; 
Emmerson  told  me  that  in  regard  to  the  Patrick  Dolan  estate  it  was 
necessary  to  sell  real  estate  to  pay  debts ;  he  wanted  to  know  what 
I  would  charge  him  for  my  services  in  doing  that  business ;  I  told 
him  I  couldn't  tell  him  until  I  had  gone  through  with  the  business, 
but  that  probably  I  should  charge  him  from  $25  to  $35  ;  he  said 
that  was  cheap  enough ;  he  then  took  a  will  from  his  pocket  and 
gave  it  me,  and  this  young  man  was  With  him,  and  he  then  introduced 
this  young  man  and  he  said,  this  young  man  wants  this  will  proved; 
I  said  all  right,  sir ;  I  took  the  will  and  drew  the  petition ;  the 
petition  is  there  somewhere  with  you  ;  I  drew  the  petition  and  told 
them  that  I  would  have  the  citations  in  the  afternoon  ;  at  noon  1 
went  to  Judge  Prindle's  house  and  presented  the  petition  and  asked 
him  if  I  should  give  them  a  citation  ;  he  told  me  yes;  I  went  back 
to  the  office  and  made  the  citations  and  gave  to  him,  and  he  went 
away  home,  and  on  the  return  day  of  the  will  he  came  back  there 
and  the  will  was  proved,  and  he  wanted  to  know  what  the  charges 
were  and  I  told  him,  which  he  paid  without  objection,  I  think ;  I 
don't  know  but  he  asked  me  if  I  couldn't  do  it  a  little  less ;  perhaps 
he  may  have  done  it ;  on  the  day  he  came  back  there  I  paid  this 
money,  the  will  was  proved  in  the  forenoon;  he  didn't  get  his 
papers  until  afternoon,  and  he  paid  me  the  money  directly,  when 
Judge  Prindle  wasn't  there;  I  remember  that  thing  distinctly. 

Q.  State  the  facts  in  regard  to  the  Winsor  estate ;  it  is  the  twenty- 
ninth  charge?  A.  I  would  like  to  state  in  regard  to  this  matter, 
that  the  petition  is  sworn  to  before  me  as  notary  public ;  something 
I  never  did  when  Judge  Prindle  was  in  office ;  never  took  an  affi- 
davit of  the  kind ;  always  had  it  taken  before  him  as  the  surrogate 
when  he  was  there. 

By  Senator  D.  P.  Wood  : 

Q.  That  is  in  the  Eddy  case?  A.  Yes,  sir;  the  papers  in  regard 
to  that  estate  are  with  the  counsel  somewhere ;  I  would  like  to  have 
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them;  in  regard  to  the  Winsor  estate,  Ruth  C.  Winsor  then,  now 
Ruth  C.  Phillips,  was  the  window  of  La  Fayette  Winsor ;  she  came 
to  the  office  alone  to  see  about  the  estate ;  I  drew  the  petition  for 
her  and  I  drew  the  bond  for  her;  she  asked  to  have  —  wanted 
somebody  joined  with  her;  she  finally  settled  upon  Derrick  L. 
Shepard,  the  man  who  was  sworn  here  as  the  man  she  would  hare 
joined  with  her ;  I  think  he  is  a  brother-in-law,  he  is  some  relative 
at  any  rate ;  she  decided  upon  having  him  join  with  her ;  she  took 
her  petition  and  papers  and  went  home ;  the  papers  were  executed 
over  at  New  Berlin  and  sent  back  by  mail ;  letters  were  issued  by 
Judge  Prindle,  I  presume  I  may  have  made  them  out  myself;  I 
cannot  recollect  as  to  that ;  I  may  have  made  those  out  myself;  at 
any  rate  they  were  sent  back  by  mail ;  afterward  Shepard  came 
over  and  did  a  good  deal  of  talking  about  the  estate,  and  I  counseled 
him  along  thi'ough,  for  which  I  never  made  any  charge.  At  one 
time  when  he  was  there  he  asked  what  the  charges  were  on  taking 
out  letters  of  administration ;  I  had  a  bill  made  out  that  I  made 
out  at  the  time  the  letters  were  issued ;  I  got  the  bill  and  gave 
it  to  him  ;  it  was  a  bill  for  $12.50,  which  included  stamps  and  every 
thing  of  that  kind ;  he  paid  me  the  money  and  I  gave  him  a  receipt 
for  it ;  he  afterward  came  there  and  1  drew  a  petition  for  notice  to 
creditors  to  present  their  claims;  and  I  charged  him  $2  for 
that  and  he  paid  it  and  I  gave  him  a  receipt  for  it ;  I  think  on  the 
final  settlement  he  came  alone  to  apply  for  the  final  settlement ;  at 
any  rate  I  drew  his  petition. 

Q.  Did  you  hand  the  petition  over  in  your  handwriting  ?  A. 
Yes,  sir ;  I  drew  the  petition  and  had  the  citations  issued,  and  he 
went  away;  in  the  meantime  the  widow  came  over  and  there  was 
some  diflSculty  between  her  and  Derrick  as  to  the  settlement  of  the 
estate. 

Q.  You,  mean  Derrick  L.  Shepard  i  A.  Yes,  sir ;  she  claimed 
she  was  entitled  to  some  things,  and  he  claimed  she  wasn't ;  and  she 
had  the  idea  Derrick  was  trying  to  cheat  her ;  at  any  rate  they  came 
there  at  the  final  settlement,  and  there  was  quite  a  time  there 
between  Derrick  and  her  ;  during  the  time,  Derrick  got  considerable 
angry  at  me  because  1  stood  up  for  the  widow ;  I  claimed  she  was 
entitled  to  certain  things ;  tliere  was  an  account  rendered  and  made ; 
I  charged  $20  for  my  services  on  the  entire  final  settle- 
ment ;  that  night,  that  evening,  Shepard  came  back  to  the  office 
and  said  he  had  been  looking  over  his  books,  and  that  there  was  a 
mistake  made  in  regard  to  the  amount  he  had  rendered ;  that  he  had 
rendered  either  not  enough  or  too  much  ;  and  the  result  was  I  had 
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to  go  to  work  and  make  the  account  over  again,  which  I  did,  and 
he  wanted  to  know  what  my  charges  were,  and  I  told  him  nothing, 
and  he  took  out  of  his  pocket  $3  and  said  he  would  pay  me  that 
out  of  his  own  pocket  voluntarily,  and  he  paid  me  the  $3,  I  under- 
stood, for  correcting  the  account ;  that  is  charged  here ;  the  $20  is 
charged  in  the  account ;  the  $12.50  he  paid  me,  and  the  $2  he  paid 
me ;  that  is  all  he  paid  me  for  services  and  disbursements,  etc.,  of 
the  entire  estate ;  the  personal  property  was  $2,650  besides  a  large 
amount  of  real  estate;  the  receipts  I  gave  him  at  different  times  were 
among  these  receipts  placed  on  file ;  there  is  one,  I  think,  that  I 
showed  you ;  there  is  the  other. 

Q.  Were  they  introduced  in  evidence  ?    A.  No,  sir. 

E.  H.  Prindle — I  introduce  these  receipts  in  evidence ;  the  first 
one  is  marked  Exhibit  46,  and  reads  as  follows  : 

ExHinrr  No.  46. 
$2.00. 

Received  of  Derrick  L.  Shepard,  administrator  of  Lafayette  Win- 
sor,  deceased,  $2.00,  drawing  petition,  etc.,  notice  creditors  in  the 
matter  of  the  settlement  of  the  said  estate. 
Dated  Jvly  22,  1869. 

GEO.  W.  RAY. 

E.  H.  Pbindle — The  second  receipt  is  marked  Exhibit  47,  and 
reads  as  follows : 

« 

ExHiBrr  No.  47. 

$12.50. 

Received  of  D.  L.  Shepard,  administrator  of  the  estate  of  Lafayette 
Winsor,  $12.50,  surrogate's  charges  and  disbursements  in  the  mat- 
ter of  granting  letters  administration  on  said  estate,  and  for  drawing 
papers  in  said  matters. 

Dated  Februanry  4,  1869. 

a  W.  RAT, 

Q.  This  is  the  final  settlement  of  that  estate  drawn  by  you  ?  A. 
Yes,  sir,  it  wa:  but  a  short  time  after  that  final  account  was  made 
that  Shepard  came  to  me  again  and  he  was  executor  of  another 
will,  and  said  he  anticipated  another  contest  over  it,  and  if  they  had 
any  trouble  he  said  he  wanted  to  employ  me ;  that  conversation 
was  in  the  presence  of  Sylvanus  Shumway. 
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Q.  That  is  the  father  of  Charles  Shumway,  who  has  been  sworn  i 
A.  Yes,  sir. 

Q.  State  who  yon  were  employed  by  in  the  Loomis  estate.  [That 
is  the  30th  charge.]     A.  By  Mr.  Atkins. 

Q.  Who  has  testified  here  ?  A.  Yes,  sir ;  he  was  down  there 
twice  on  the  matter  himself,  and  he  finally  told  me  he  wanted  1 
shonld  take  hold  of  it  and  attend  to  it,  and  whatever  was  right  they 
would  pay  me ;  on  the  proof  of  the  will  he  didn't  appear ;  I  attended 
to  it,  and  made  the  papers  necessary  to  the  executor,  which  had 
nothing  to  do  with  the  proof  of  the  will ;  and  Mr.  Hay  ward  came  in 
in  the  afternoon,  the  first  I  had  seen  him,  and  I  don't  know  that  I 
knew  the  man  then  by  sdght ;  he  came  in  and  wanted  the  papers  in 
the  Loomis  estate  aud  Judge  Frindle  referred  him  to  me ;  I  took  the 
papers  and  passed  them  to  him ;  he  said  he  understood  there  was 
something  to  be  paid ;  I  told  him  yes,  that  I  had  a  bill  against  him ; 
he  wanted  to  know  how  much,  and  I  told  him  $10,  and  he  handed 
me  a  $10  bill  and  I  gave  him  a  receipt  for  it,  and  he  went  away 
without  any  further  words. 

Q.  What  was  there  about  the  T.  Lewis  estate  ?  A.  I  remember 
that  estate  well,  of  which  Luther  Brown  was  the  executor ;  I  drew 
the  papers  for  the  proof  of  that  will  one  day  in  August,  I  think  it 
was ;  it  was  along  in  the  summer  time ;  I  was  in  the  back  ofiice 
alone;  Prindle  wasn't  in  the  ofiice;  the  will  was  proved  in  the 
spring  of  the  year  some  time ;  this  was  along  in  the  latter  part  of 
the  summer ;  Brown  came  into  the  oflSce  and  wanted  to  know  if  I 
had  any  bill  against  him  in  that  matter ;  I  told  him  that  I  did  not 
know  aa  I  had  any  bill ;  that  I.  drew  the  papers ;  he  said  he  had 
asked  Judge  Prindle  what  his  fees  were,  and  that  Judge  Prindle 
told  him  he  didn't  have  any  fees,  but  that  he  had  ought  to  pay  me 
for  drawing  the  papers,  and  he  said  he  had  asked  Judge  Prindle  how 
much,  and  he  said  Judge  Prindle  said  $10  would  be  about  right, 
and  he  gave  me  a  $10  bill  and  I  gave  him  a  receipt  for  it  and  he 
went  away,  and  that  was  the  last  I  heard  of  it  until  last  fall  when 
I  heard  him  claim  one  day  that  he  paid  Judge  Prindle  $10  for 
proving  that  will,  and  that  he  had  Prindle's  receipt  for  it,  and  I  told 
Charles  Scott — 

Mr.  Pbckham  —  No  matter  about  that;  that  is  no  evidence. 

By  Mr.  E.  H.  Peindle  : 
Q.  The  receipt  was  given  by  you  ?    A.  Yes,  sir. 


A 
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Q.  That  has  been  put  in  evidence?  A.  Yes,  sir;  Judge  Prindle 
wasn't  there  at  all ;  Brown  told  me  those  very  words ;  I  remember 
it  well ;  he  said  Judge  Prindle  said  $10  would  be  about  right. 

Mr.  E.  H.  Peindle  —  This  evidence  is  in  relation  to  the  thirty- 
second  charge. 

Q.  What  do  you  remember  in  regard  to  the  Cassels  estate  ?  A. 
If  you  will  let  me  see  the  papers  I  can  give  the  dates  accurately;' 
it  was  in  1870  or  1871,  the  first  papers  were  drawn;  the  first 
papers  were  drawn  entirely  by  Judge  Prindle ;  I  was  away  from 
home;  when  I  got  back,  Judge  Prindle  told  me  about  Cassels 
having  been  there ;  he  sdd  he  w^anted  to  settle  up  the  estate,  aud 
wanted  to  know  what  the  entire  charges  would  be,  and  that  he  had 
told  him  he  would  get  the  entire  thing  done  for  him  for — I  cannot 
tell  how  many  dollars,  but  for  a  certain  amount  of  money,  and  he 
said  he  told  him  that  he  would  do  it ;.  I  didn't  know  Cassels,  and  he 
wanted  I  should  remember  it  and  attend  to  it ;  he  said  Cassels  had 
paid  him  the  money. 

By  Mr.  Stanton  : 

Q.  You  mean  Mr*  Coatesf  A.  Yes,  sir;  he  gave  me  $25, 
I  think;  I  wouldn't  be  certain;  he  gave  me  some  money;  it 
was  as  much  as  that ;  I  don't  know  that  I  ever  thought  any  thing 
more  about  the  matter  until  the  question  came  up  in  election  time; 
then  mv  attention  was  called  to  the  matter,  and  I  think  it  was  after 
election ;  I  wouldn't  be  certain ;  but  Judge  Prindle  met  me  on  the 
street  one  day,  and  said  that  man  had  come  down  to  settle  up  that 
estate,  and  wanted  me  to  go  to  the  office  and  draw  the  papers  for 
him ;  I  went  to  the  office  and  filled  out  the  petition  for  the  final 
settlement ;  Coates  was  in  a  very  great  hurry ;  it  had  got  to  be  then 
nearly  time  for  him  to  take  the  train ;"  I  just  barely  filled  out  the 
petition,  and  he  signed  it ;  Judge  Prindle  told  him  he  would  have 
the  citation  sent  up  to  him ;  I  filled  out  the  citation,  aud  that  day 
or  the  next  day,  I  mailed  them  to  him ;  on  the  day  of  the  final 
settlement  I  was  talking,  down  in  front  of  the  clerk's  office,  and 
Mr.  Coates  came  along ;  I  nodded  to  him ;  he  and  Judge  Prindle 
went  up  stairs,  and  pretty  soon  I  followed  along  up ;  I  knew  what 
he  had  come  for ;  I  was  up  there  for  that  very  purpose ;  I  went  and 
sat  down  to  the  table  and  asked  Coates  if  he  had  a  citation ;  he 
wanted  to  know  who  I  was  doing  that  for ;  T  said  I  understood  from 
Judge  Prindle  that  he  had  agreed  to  have  this  work  all  done  for  you 
k  ibr  $25 ;  yes,  he  said  he  had ;  I  says  Judge  Prindle  has  paid  me 
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the  money  and  I  suppose  I  ouglit  to  do  the  work ;  he  says  then 
you  are  doing  this  for  Judge  Prindle,  are  you ;  I  says  I  am  doing 
it  under  that  arrangement ;  I  am  doing  it  for  you,  but  it  is  at  the 
request  of  Judge  Prindle ;  well,  he  said,  all  right,  he  didn't  want 
any  more  charges  made  in  regard  to  it ;  I  then  went  to  work  and 
took  his  petition  and  drew  his  proof  of  service  and  went  to  work  on 
his  account ;  finally  made  out  his  account ;  Judge  Prindle  said  to 
him  "  Mr  Ray  could  legally  charge  you  under  the  staute  $20  for 
just  this."  "  Mr.  Coates,"  said  T,  "  don't  believe  there  is  a  word  of 
law  in  the  world  giving  an  attorney  a  cent's  worth  of  fees  for  draw- 
ing amounts  on  final  settlements;"  says  Judge  Prindle  "there  is, 
and  I  will  show  it  to  you ; "  he  went  and  got  the  statute  of  1863, 1 
think  it  is,  and  showed  it  to  him;  Mr.  Coates  then  owned  up  beat; 
"well,"  he  said,  "  I  have  seen  one  lawyer  and  he  told  me  he  would 
have  done  the  entire  job  for  $10  ; "  Judge  Prindle  told  him  he  could 
not  help  that ;  said  he,  "  I  told  you  that  I  would  get  it  all  done  for 
BO  much,  didn't  I  ? "  Mr.  Coates  said  "  yes,  you  did ; "  "  well,"  said 
Judge  Prindle,  "  that  is  all  the  charges  there  is  going  to  be,  isn't  it  ? " 
well  he  said  he  supposed  so;  Judge  Prindle  said  he  "could  charge 
you  $20,  that  would  be  the  statute  fee ; "  he  figured  up  the  amount 
and  told  him  how  much  it  would  be  for  his  services  and  said  "he  could 
legally  charge  you  so  much  more  ;"  well  Mr.  Coates  said. he  could 
not  pay  any  more ;  I  then  drew  up  those  receipts  and  read  them  to 
him ;  I  put  in  the  account  so  much  paid  G.  W.  Ray  for  services ;  so 
much  paid  H.  G.  Prindle  for  disbursements,  stamps,  etc. ;  and  I 
read  the  account  over  to  him  very  carefully  before  he  swore  to  it; 
"  now,"  says  I,  "  I  want  you  to  hear  this  account  and  see  if  it  is 
right,  see  if  it  is  as  you  understand  it,"  he  said  it  was  all  right,  but  he 
insisted  that  he  could  have  got  the  work  done  cheaper  somewhere 
else. 

Q.  Who  drew  the  papers  in  the  Owen  estate  ?  A.  I  drew  them 
all  myself ;  there  was  in  the  first  place  a  petition  for  letters  of  admin- 
istration ;  Judge  Prindle  issued  the  letters ;  after  that  there  were 
papers  drawn  for  the  appointment  of  a  guardian  for  each  and  every 
one  of  the  infants ;  there  were  four  infants  I  think ;  I  drew  the  peti- 
tion for  the  appointment  of  the  guardian,  and  drew  the  four  bonds ; 
I  famished  all  the  stamps  that  were  furnished,  and  every  thing  of 
that  kind ;  then  on  the  final  settlement  I  drew  the  petition  for  the 
final  settlement ;  I  drew  up  the  final  account ;  upon  the  final  settle- 
ment, the  general  guardian  for  the  infants  being  administrator,  there 
was  a  special  guardian  appointed ;  the  entire  charge  on  the  whole 
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matter  was  $30,  which  they  paid ;  in  regard  to  the  paying  back 
of  any  part  of  that  money,  I  was  told  frequently  during  the  cam- 
paign, b}'  James  H.  Smith,  that  he  was  going  to  get  a  power  of 
attorney  to  commence  a  suit  against  me  and  get  the  money  back ; 
I  said,  ^'  Mr.  Smith,  that  is  just  what  I  wanted  all  the  time;  it  is 
just  what  Judge  Prindle  has  wanted  ;  it  is  just  what  he  has  invited, 
that  you  would  test  this  matter  in  some  legal  way ;  if  you  will  com- 
mence a  suit  and  test  that  matter  it  will  put  this  whole  thing  at 
rest ;"  well,  he  kept  making  threats  about  every  time  he  saw  mo 
and  I  told  him  to  commence  his  suit ;  it  ran  along  until,  I  can't 
tell  the  date  of  it,  but  finally  he  told  me  one  day  in  the  Eagle  Hotel 
that  he  had  got  a  power  of  attorney  and  was  going  to  sue  me 
immediately ;  I  told  him  I  was  glad  of  it,  I  wanted  him  to  sue  me ; 
I  said,  ^^  as  long  as  I  can  test  this  question  with  yon  it  is  all  right, 
but  I  want  you  to  foot  the  bill  if  you  get  beat;"  well,  he  said  there 
was  no  trouble  about  that ;  a  few  days  after  that  Mr.  Titus  came  to 
me  and  said  that  that  woman  had  been  talked  with  so  much  that 
she  believed  she  had  been  wronged ;  she  believed  that  she  had  paid 
too  much,  and  wanted  to  know  if  I  would  settle  the  matter  in  any 
way  ;  I  told  him  that  I  shouldn't  do  it ;  that  Smith  had  told  me  he 
had  gut  papers  to  commence  a  suit,  and  I  was  anxious  to  have  him 
commen'ce  a  suit,  for  I  wanted  to  test  it  in  a  legal  Avay  and  know 
just  how  it  stood  in  a  legal  point  of  view  ;  said  I,  "  I  am  ready  to 
take  the  thing  into  court ;"  well,  he  said  he  shouldn't  consent  to 
have  any  suit  at  all ;  said  he,  ^^  you  had  ought  to  make  the  woman 
feel  all  right ;"  well,  I  told  him  I  wouldn't  have  any  fuss  with  the 
woman  ;  I  would  pay  her  back  the  $30,  or  give  her  $30,  before  I 
would  have  her  think  that  I  meant  to  wrong  her  in  any  way  ;  and, 
said  I,  "if  that  suit  is  discontinued  and  every  thing  is  stopped 
there,  I  will  talk  with  you  then  about  a  settlement ;"  well,  he  said 
that  there  shouldn't  be  any  suit,  any  way ;  he  said  Smith  wouldn't 
commence  any  suit,  it  was  only  got  up  as  a  scare  ;  I  said,  "  I  know 
that  perfectly  well ;  it  is  a  scare  and  nothing  else ;"  he.  went  oflf ; 
finally  he  came  back  to  see  me  again,  and  he  wanted  to  know  if  I 
wouldn't  pay  back  some  part  of  the  money ;  I  said,  "  Well,  how 
much  does  she  want  ? "  he  said,  "  Well,  I  don't  know ;  give  her  just 
what  you  think  is  right ;  give  her  something  to  satisfy  the  woman ;" 
I  said,  "  will  $16  satisfy  her  1"  he  said,  "  well,  yes ;"  I  said,  "  I  haven't 
got  $15  here  now,  but  if  that  will  stop  the  fuss  with  the  woman  and 
make  her  feel  all  right,  I  will  see  that  you  have  the  $15 ;"  he  ^vent 
away  and  when  I  went  to  dinner  I  got  $15,  and  left  it  with  Dr. 


TRIAL  OF  HORACE  G.  PRINDLE.  777 

Prindle,  and  I  suppose  he  gave  it  to  the  old  lady.  That  was  the  end 
of  the  transaction. 

Q.  State  what  was  done  in  the  Chapin  estate  (thirty-fourth  charge)? 
A.  Of  which  Seth  Chapin  was  administrator  ? 

Q.  Yes.  A.  There  was  a  will  to  be  proved  and  the  parties  were  all 
over  there.  The  first  that  I  saw  of  them;  Judge  Prindle  told  me 
npon  the  street  that  there  were  some  parties  there  that  wanted  to 
prove  a  will  and  settle  up  an  estate  all  among  themselves.  He  said 
he  had  told  them  that  he  would  have  me  come  to  the  office  and  do 
the  business  all  up.  I  went  to  the  office  and  they  were  all  there ;  there 
was  an  office  full ;  I  can't  specify  who  was  there ;  most  of  them  were 
strangers  to  me;  I  knew  Mr.  Chapin  by  sight;  I  sat  down  at  the 
round  table  in  the  center  of  the  room  and  drew  the  papers,  drew  the 
petition  to  prove  the  will ;  drew  proofs  of  the  service  of  citation, 
etc. ;  they  all  signed  it  and  the  will  was  proved ;  then  there  was 
some  talk  of  a  mortgage  and  the  settlement  of  a  mortgage ;  Judge 
Prindle  drew  a  cancellation  of  the  mortgage ;  I  drew  an  agreement ; 
I  can't  say  whether  a  release  of  dower  or  not ;  I  drew  quite  a  long 
agreement*  I  know,  and  when  I  got  through  it  was  a  very  late  din- 
ner hour ;  I  gave  the  paper  over  to  Judge  Prindle  and  told  him  to 
charge  them  five  dollars  or  six  dollars  ;  then  I  went  to  my  dinner ; 
Judge  Prindle  afterward  gave  me,  I  think,  six  dollars ;  I  am  not 
positive  it  was  six  dollars ;  I  didn't  see  any  money  paid  and  don't 
know  how  much  was  paid. 

Q.  State  what  you  know  in  regard  to  the  Parker  estate  (thirty- 
seventh  charge)  ?  A.  My  memory  is  that  the  letters  of  adminis- 
tration and  letters  of  guardianship — I  think  the  amount  paid  was 
$10 ;  I  think  the  money  was  paid  to  Judge  Prindle  during  my 
absence ;  that  is  my  memory. 

Q.  Who  drew  the  papers?  A.  I  think  Judge  Prindle  drew  the 
bonds,  and  I  drew  the  petitions. 

Q.  In  the  two  matters?    A.  In  the  two  matters. 

Q.  I  want  to  ask  you  here  if  Judge  Prindle  always  paid  over  to 
you  the  money  that  was  paid  to  him  for  whatever  services  you  did  ? 

Mr.  Stanton — We  would  rather,  Mr.  President,  that  specific 
times  and  amounts  be  stated ;  that  is  the  only  reasonable  way  to 
examine  the  witness. 

Mr.  E.  H.  Pbindlb — Well,  in  going  back  for  a  great  many  years, 
the  witness  might  not  remember  each  specific  transaction. 

Mr.  Stanton — The  proofs  are  in  of  the  amount  of  money  paid 
to  Judge  Prindle  himself ;  now  if  evidence  of  that  character  is  to 
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be  given,  let  the  attention  of  the  witness  be  called  to  the  specific 
amount,  and  let  him  state  what  amoant  was  paid  to  him  in  refer- 
ence to  that  matter. 

The  WriNESS — My  memory  is,  thaf  $10  was  paid  to  me  in  this 
matter  by  Judge  Prindle ;  and  yet  there  is  a  possibility  that  I  may 
be  mistaken,  though  I  think  not. 

By  Mr.  E.  H.  Peindle  : 

Q.  Who  drew  the  papers  for  the  proof  of  the  will  in  the  Thomas  Mil- 
ner  estate  (thirty-ninth  charge)  ?  A.  I  drew  them ;  Mr.  Mitchell  and 
Mrs.  Milner  came  to  the  oflBce,  in  the  absence  of  Judge  Prindle,  and  • 
spoke  about  proving  this  will ;  that  was  befol'e  I  was  admitted  to 
practice  as  an  attorney,  while  I  was  in  the  office  there;  and  I  drew 
the  petitions  then  and  there.  Judge  Prindle  afterward  came  to  the  , 
office ;  there  was  a  request  made  by  Mr.  Mitchell,  in  order  to  save 
Mrs.  Milner  the  trouble  of  another  journey  to  the  office,  that  Judge 
Prindle  would  take  the  petition  and  go  to  her  house ;  at  any  rate 
Judge  Prindle  did  take  the  petition  to  her  house  and  she  swore  to 
it  there  ;  my  memory  is  that  Judge  Prindle  got  the  affidavit  of  Mr. 
Mitchell  at  the  same  time  at  the  store ;  but  I  am  not  certain ;  he 
may  have  come  to  the  office  a-nd  sworn  to  it  there.  I  made  out  the 
citations  and  gave  them  to  Mr.  Mitchell,  and  Mr.  Mitchell  served 
them.  On  the  proof  of  the  will  I  acted  as  special  guardian  to  two 
infants.  I  think  }t  was  within  a  few  days  after  that,  within  a  month 
at  any  rate,  that  Judge  Prindle  paid  me.  I  think  the  way  it  came 
up  was,  I  wanted  to  go  away  somewhere  and  wanted  some  money ; 
Judge  Prindle  said  I  was  entitled  to  pay  as  special  guardian  and 
for  drawing  papers  in  that  matter,  and  he  gave  me  $20.  He  said 
when  he  collected  his  fees  he  would  collect  the  money.  It  ran  along 
and  I  never  heard  any  thing  more  of  it  until  on  the  final  settlement ;  I 
know  Judge  Prindle  dunned  Mr.  Mitchell  for  his  bill ;  presented  a 
bill  for  $35,  and  Mr.  Mitchell  paid  it.  I  had  nothing  whatevei*  to 
do  with  the  final  settlement ;  there  was  another  attorney  engaged  in 
the  matter. 

Q.  That  was  Mr.  Marvin  ?  A.  Mr.  Marvin  ;  he  did  the  rest  of  the 
work. 

Q.  Do  you  remember  what  Mr.  Mitchell's  commissions  in  that 
estate  were  ?    A.  $400,  I  think. 

Q.  Do  you  remember  what  he  paid  Mr.  Marvin  besides  ?  A.  Mr. 
Marvin  had  about  $300. 

Q.  For  doing  the  work  that  he  did  in  the  estate ?    A.  Yes,  sir; 
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it  was  over  $200,  and  I  think  about  $300 ;  I  don't  know  but  a  little 
over  $300 ;  the  final  account  will  show. 

Q.  What  was  the  size  of  the  estate  ?  A.  The  estate  was  sworn 
on  the  start  at  $20,000 ;  I  think  the  amount  of  the  estate  was  about 
$30,000,  as  shown  by  the  final  settlement. 

Q.  Who  swore  to  the  petition  to  prove  the  wilH  A.  John 
Mitchell  swore  to  the  petition ;  he  swore  that  the  estate  was  $20,000  ; 
Charlotte  0.  Milner  and  John  Mitchell  both  swore  to  the  oath  of 
the  executor  and  executrix. 

By  Mr.  M ygatt  : 
Q.  What  does  the  final  accounting  show  the  .estate  ?    A.  (Refers 
ring  to  the  paper)  $21,111.41. 

By  Mr.  E.  H.  Pbindle  : 

Q.  Who  was  the  attorney  for  the  executors  of  the  Ferguson  estate 
(fortieth  charge)  ?    A.  Mr.  Chase,  of  Greene. 

Q.  Did  you  act  as  attorney  for  the  executors  in  that  estate  at  all  ? 
A.  No,  sir ;  only  on  the  day  the  will  was  proved,  I  examined  some 
questions  of  law  for  Mr.  Watson  ;  he  asked  me  a  good  many  ques- 
tions in  regard  to  it,  which  I  examined  for  him  ,  I  acted  as  special 
guardian  for  the  infants. 

Q.  How  much  did  you  receive  from  Mr.  Watson  i  A.  Fifteen 
dollars. 

Q.  How  many  executors  were  there  for  the  Winter  estate  (forty- 
first  charge)?  .  A.  There  were  two  executors  and  one  executrix. 

Q.  Were  you  employed  in  that  matter  ?  A.  Well,  I  don't  know 
that  I  was ;  if  a  man  should  swear  that  he  didn't  employ  me,  that 
he  didn't  understand  it  so,  I  wouldn't  swear  that  he  did  understand 
it  so. 

Q.  What  did  you  do  in  that  matter  ?    A.  I  drew  the  papers. 

Q.  What  papers  were  they  ?  A.  I  drew  the  petition ;  I  made  out 
the  citations ;  on  the  return  day  I  made  the  proofs  of  service ;  when 
the  application  was  made,  Mr.  Watson  was  not  there ;  he  was  there 
on  the  proof  of  the  will. 

Q.  You  don't  mean  Mr.  Watson,  do  you,  but  Mr.  Winter?  A. 
Well,  who  was  the  other  executor  ? 

Q.  Mr.  Thomas?  A.  0.  R.  Thomas,  yes,  sir;  I  remember  draw- 
ing tn  affidayit  for  him  as  executor  on  that  day ;  the  other  two  had 
qualified  before ;  on  the  return  day  1  remember  ]iis  qualifying  with 
the  others ;  in  that  estate  I  think  about  $30  was  paid ;  there  was  a 
publication  fee  of  $9. 57,  which  I  paid. 

Q.  You  did  all  the  work  of  drawing  the  papers  ?    A.  Yes,  or 
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nearly  all ;  Judge  Prindle  might  have  done  some  little  in  regard  to 
it  perhapg;  there  might  have  been  something  done  by  him;  I  pre- 
sume quite  likely  there  was, 

Q.  The  money  was  paid  to  you !  A.  The  money  was  paid  to  me 
directly ;  yes,  sir. 

Q.  State  the  facts  in  regard  to  the  Slater  estate  (forty-second 
charge). 

Mr.  Stanton — ^We  have  made  no  proof  upon  that  charge. 

Mr.  E.  H.  Prindlb — In  the  Avery  estate  did  you  make  any  proof? 

Mr.  Stanton — No  proof  made  upon  that  charge. 

Mr.  E.  H.  Prindle — Or  in  regard  to  the  Snow  estate ! 

Mr.  Stanton — No,  sir. 

Bv  Mr.  E.  H.  Prindle  : 
Q.  Now  state  the  facts  in  regard  to  the  will  of  Horace  P.  Had" 
lock !  A.  The  application  to  prove  that  will  was  drawn  at  Mr. 
Follett's  office,  and  presented  by  him  or  one  of  his  clerks  for  proof; 
the  citations  were  issued  by  Judge  Prindle ;  I  had  nothing  to  do 
with  that,  whatever ;  the  day  tbat  the  citation  was  served  upon  Mrs. 
Hadlock,  she  came  to  the  office,  feeling  very  badly  indeed  ;  she  said 
that  Mr.  Wescott  had  been  there  and  served  a  citation  on  her,  and 
had  stated  what  he  was  going  to  do ;  that  he  was  going  to  inventory 
the  property,  and  sell  some  part  of  it ;  she  wanted  to  retain  control 
of  her  property  ;  and  she  wanted  to  know  of  Judge  Prindle  how  she 
could  do  it ;  she  said  further,  that  Mr.  Wescott  'was  a  drinking  man ; 
and  she  said  that  ber  husband  sometimes  drank,  and  that  she  believed 
her  husband  never  would  have  made  that  will  as  he  did  and  put 
Wescott  in  as  executor,  if  he  hadn't  been  under  the  influence  of 
liquor ;  Judge  Prindle  told  Mrs.  Hadlock  that  perhaps  Wescott 
could  be  induced  to  renounce — give  up  the  thing,  and  she  had  better 
consult  a  lawyer,  and  see  if  that  arrangement  could  not  be  effected ; 
Mrs.  Hadlock  then  wanted  to  know  who  she  had  better  get ;  Judge 
Prindle  then  introduced  her  to  me,  and  told  her  that  I  was  a  young 
lawyer,  and  I  could  attend  to  it ;  that  I  was  peifectly  familiar  with 
the  business ;  she  then  talked  with  me  something  about  it ;  I  told 
her  I  would  see  her ;  and  I  would  have  Wescott  see  Judge  Prindlo 
and  talk  it  over;  see  what  could  be  done;  I  did  see  Wes- 
cott, and  he  came  to  the  office;  he  refused  to  renounce 
without  he  could  have  his  full  commissions;  without  he 
could  have  just  as  much  money  out  of  it  as  he  would  if 
he  went  clear  through  with  the  whole  thing;  I  saw  him  two 
or  three  times ;  had  a  good  many  talks  with  him,  and  I  got  him 
to  talk  with  Judge  Prindle  about  it,  but  he  would  not  renounce;  he 
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came  on  the  day  the  will  was  proved  and  admitted  to  probate ;  he 
still  refused  to  do  any  thing  that  she  would  accept ;  letters  were 
actually  made  out  to  Mr.  Wescott ;  they  were  recorded  in  the  book 
and  stamped,  but  Judge  Prindle  did  not  deliver  them  over  to  Mr. 
Wescott,  for  the  reason  that  we  finally  made  some  arrangement  that 
the  thing  was  to  stand  right  where  it  was  then,  until  some  further 
n^otiations  could  be  had  in  regard  to  the  matter ;  then  the  thing 
rested  there;  that  was  on  the  15th  day  of  August;  upon  the  20th 
day  of  August  the  parties  all  got  together  at  the  office  there  again ; 
and  upon  that  day  an  arrangement  was  made,  a  compromise  was 
efiEected,  by  which  Mr.  Wescott  took  $150,  and  then  those  old  let- 
ters were  destroj^ed,  and  the  record  of  them  on  the  book  was 
scratched  out,  the  letters  never  having  been  delivered  over  to  him, 
never  having  actually  issued ;  a  petition  for  letters  of  administration, 
with  the  will  annexed,  had  been  drawn  on  the  15th  and  sworn  to 
on  the  15th;  that  is  my  recollection;  but  this  compromise  was 
effected  on  the  20th,  and  letters  of  administration,  with  the  w^ill 
annexed,  issued  to  Mrs.  Maria  Hadlock,  as  of  the  15th  instant, 
nunc  pro  tunc;  Mrs.  HaJlock  wanted  to  know  what  the  charges 
were,  and  I  told  her  $25 ;  that  that  was  my  bill,  my  charges ;  she 
didn't  have  the  money  to  pay  it  that  day,  but  said  she  would  go 
and  collect  some  money  of  Mr.  Johnson,  I  think,  or  some  one,  and 
went  away ;  a  few  days  afterward  she  came  in  and  handed  me  the 
$25 ;  I  then  tgld  her  that  there  was  $10  for  stamps  and  other  little 
disbursements ;  she  wanted  to  know  if  the  $25  didn't  include  the 
entire  thing ;  I  told  her  no ;  that  there  had  been  two  sets  of  letters 
made  out,  and  two  sets  of  stamps  used,  $4.50  each  set ;  and  there 
was  some  fifteen  or  twenty  cents  other  little  stamps  and  some  other 
disbursements,  I  didn't  know  exactly  what ;  I  made  her  a  further 
chaige  of  $10  and  she  finally  paid  it ;  those  charges  of  mine  were 
for  the  negotiations  I  had  with  Wescott,  and  for  the  drawing  of  the 
petition  and  letters  of  administration  with  the  will  annexed  —  things 
of  that  kind. 

Q.  Did  you  ever  have  any  conversation  with  Mrs.  Hadlock  after* 
ward,  about  it  1  A.  Yes,  sir ;  I  went  there  with  Jonas  N.  Brooks 
last  fall  to  see  her;  it  was  about  nine  o'clock  in  the  evening ;  she 
was  just  getting  into  bed ;  .we  rapped  at  the  door  and  the  people  in 
the  other  part  of  the  house  came  to  the  door ;  Mr.  Brooks  said  he 
wanted  to  see  her,  but  if  she  had  got  to  bed,  we  would  go  away ; 
they  said  no,  she  had  not  got  really  to  bed,  and  that  they  would  call 
her,  and  they  did  so ;  pretty  soon  she  let  us  in ;  she  spoke  to  Mr. 
Brooks ;  I  had  been  informed  that  she  claimed  that  she  did  not 
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know  me  at  all ;  Mr.  Brooks  spoke  to  her  and  then  she  spoke  to 
me  and  said  :  "  Good  evening,  Mr.  Ray ; "  I  said :  "  Mrs.  Hadloek, 
you  don't  know  me ; "  she  said  she  did  ;  she  said  :  "  You  are  the 
man  that  drew  my  papers  for  me  at  the  surrogate's  oflSce;"  we 
went  in  and  took  our  seats,  and  I  called  her  attention  to  the  matter; 
I  asked  her  if  there  was  a  stamp  used  on  the  paper  she  had  from 
the  surrogate's  office;  she  said  no,  she  did  not  have  any  papers 
from  the  surrogate's  office ;  1  insisted  that  she  had  papers  and  writ- 
ings ;  she  said  she  did  not;  I  asked  her  if  she  would  go  and  get 
her  papers,  and  she  said  there  was  no  use ;  finally  she  went  and 
got  a  tin  trunk,  and  handed  them  over,  and  as  she  handed  them 
over,  she  insisted  she  didn't  have  any  papers ;  I  saw  the  letters  of 
administration  with  the  proof  of  the  will  annexed  in  her  hands,  and 
I  took  that  paper  out  of  her  hand  and  held  it  up  and  asked  her 
to  read  it ;  she  fixed  her  spectacles  and  read  it,  and  then  she  gave 
in  ;  she  said  that  she  did  not  know  that  she  could  tell  much  about  it 
any  way  ;  she  insisted  when  we  first  went  in  there,  that  she  did  all 
her  business  with  Judge  Prindle ;  that  she  did  not  see  or  talk  with 
anybody  else  ;  I  says,  '*  Now,  if  you  have  forgotten  that  you  had 
that  paper  in  your  possession,  and  cannot  tell  it  when  it  was  in  your 
hands,  is  your  recollection  good  of  the  transaction ; "  she  admitted 
that  her  recollection  was  bad,  and  before  we  went  away  she  admitted 
to  us  that  she  was  mistaken  about  it,  and  she  could  not  tell  much 
about  it  any  way. 

Q.  Did  you  have  any  talk  with  her  about  the  commission  ?  A. 
Yes,  sir ;  I  asked  how  much  she  paid  to  Mr.  "Wescott ;  she  said  she 
paid  him  five  per  cent  on  the  personal  property ;  I  asked  her  how 
much  the  personal  property  was,  and  she  said  it  was  $7,000 ;  I  fig- 
ured up  five  per  cent  on  $7,000,  and  asked  Mrs.  Brooks  if  it  was 
right,  and  then  asked  her  if  it  was  that,  and  she  said  no,  it  was  less 
than  that ;  then  she  said  it  was  less  per  cent ;  "  now,"  says  I,  "  how 
much  was  it  ? "  well,  she  could  not  tell ;  she  said  she  paid  him  about 
$100  and  I  don't  know  but  $25  or  $30 ;  I  asked  her  if  she  was  sure 
of  that,  and  she  said  she  was;  I  asked  her  what  per  cent  was  paid 
him ;  finally  she  said  three  per  cent ;  I  says,  "  wasn't  it  three  per 
cent  on  $5,000  that  you  paid  him  ? "  she  said  she  guessed  it  was ; 
then  I  figured  it  up  and  said,  "is  not  three  per  cent  of  that  $150;" 
and  she  said  it  was ;  I  asked  her  if  that  was  not  the  amount  she  paid 
him,  and  she  admitted  finally  that  she  thought  it  was  the  amount 
8he  paid  him. 
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Q.  Had  she,  previous  to  that  time,  made  this  affidavit  that  has 
been  spoken  of  ?  A.  Yes,  sir ;  the  reason  I  went  there  to  see  her 
was,  on  account  of  the  appearance  of  that  affidavit. 

Q.  Were  you  employed  by  Mr.  Bowdish  ?  A.  I  was  employed 
by  Charles  G.  Bowdish,  and  W.  W.  Bowdish  and  Ai*vina  C.  Bowdish 
in  the  first  place ;  I  afterward  saw  each  of  the  residuary  legatees, 
and  acted  for  them  all. 

Q.  State  what  you  know  in  relation  to  that  estate?  A.  The  first 
I  knew  of  it  Mr.  Charles  G.  Bowdish  came  to  me  in  the  ofiice,  and 
he  said  he  had  been  advised  to  see  me  in  regard  to  it ;  he  told  me 
that  the  widow  had  not  notified  him  of  the  death  of  his  uncle,  and 
that  she  had  hurried  him  off  to  bury  him,  and  that  he  had,  with 
the  utmost  haste,  got  there  just  in  time  to  see  him  put  into  the  grave  • 
that  he  had  been  informed  and  believed  that  he  was  the  executor 
named  in  the  will ;  that  the  widow  had  refused  to  let  him  see  or  read 
the  will,  and  had  claimed  that  her  residence,  and  the  residence  of 
Mr.  Bowdish  at  the  time  of  his  death,  was  in  the  State  of  Ohio ; 
that  if  she  went  there,  she  could  hold  the  entire  property,  and  that 
she  was  going  to  take  the  will  and  go  there ;  he  said  he  was 
informed  she  was  going  to  start  the  next  day,  and  he  wanted  to 
know  what  measures  to  take ;  I  told  him  that  the  best  thing  for 
him  to  do  was  to  petition  himself  as  executor  to  prove  the  will ; 
to  have  a  subpoena  served  upon  her  to  appear  on  that  day  and  pro- 
duce the  will,  and  I  thought  that  would  stop  her  from  going  away  ^ 
he  told  me  all  the.  facts  he  knew  in  regard  to  the  matter ;  we  con 
suited  a  good  while ;  1  drew  the  petition ;  he  signed  it  as  executor ; 
he  was  informed  that  he  was  the  sole  executor ;  I  went  to  find  an 
ofiicer  to  send  up  there  to  serve  papers  upon  her  immediately; 
I  could  not  do  it ;  Mr.  Bowdish  was  anxious  to  have  it  done  then : 
I  took  the  train  and  went  to  Earlville  and  ascertained  she  was 
stopping  at  Mr.  Parsons,  I  think,  was  the  name;  I  went  to  the 
door  and  every  thing  seemed  to  be  closed  up ;  I  rang  the  bell,  and 
the  door  opened  just  about,  I  should  say,  three  inches,  and  there 
was  a  lady  asked  what  I  wanted  ;  I  didn't  see  Mrs.  Bowdish ;  I  told 
her  that  I  wanted  to  know  if  Mr.  Parsons  lived  there ;  she  said  they 
did ;  I  asked  her  if  there  was  a  lady  stopping  there  by  the  name  of 
Bowdish ;  she  said  she  believed  there  was ;  she  said,  "  What  do  you 
want  ? "  I  said,  "  I  would  like  to  see  Mrs.  Bowdish ; "  she  says,  "Are 
you  the  constable?"  says  I,  "No;"  says  she,  "Where  are  you 
from?"  I  says,  "1  am  from  Norwich;  I  came  directly  from  the 
surrogate's  office  with  some  papers  that  pertain  to  Mrs.  Bowdish's 
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estate;  they  are  papers  of  a  great  deal  of  importance  and  I  want 
to  see  the  lady ; "  "  well,"  she  said,  she  would  "  see."     She  left 
the  door  and  went  back,  and  I  saw  she  was  on  the  look-out  for 
ofiScers,  and  then  I  passed  right  in ;  I  followed  her  right  in  to  the 
sitting  room,  and  I  found  two  ladies  there ;  one  of  them  I  found  I 
knew ;   I  had  delivered  an  addresA  at  a  4th  of  July  celebration 
a  year  before,  and  knew  this  lady  at  that  place;  I  had  made  her 
acquaintance  there ;  I  was  pretty  well  satisfied  that  the  lady  I  saw 
at  the  door  was  Mrs.  Bowdish ;  I  took  the  chances  and  served  the 
papers  upon  her,  and  then  I  went  away,  and  I  returned  to  Norwich, 
and  immediately  informed  the  Bowdish  heirs  what  success  I  had 
had,  and  told  them  I  guessed  that  she  would  be  there,  and  they  went 
home ;  next  day  she  was  down  and  saw  Judge  Prindle  in  regard 
to  the  matter ;  I  heard  her  claim  to  him  that  her  residence  was  in 
Ohio,  and  that  she  should  not  submit  to  have  the  estate  administered 
upon  in  the  State  of  New  York ;  I  immediately  went  to  work  serv- 
ing citations ;  some  of  the  heirs  were  out  of  the  State,  and  scattered 
all  over  Now  York  State  and  different  places ;  Annie  Ogden  was  a 
necessary  and  material  witness  in  the  case,  as  the  young  men  in- 
formed me;  they  wanted  I  should  see  her;  I  hired  a  livery  team 
and  went  to  Freetown,  in  Cortland  county,  and  served  tlio  paper 
upon  her,  and  saw  her  personally  to  get  the  facts  from  her,  in  regard 
to  the  condition  of  Mrs.  Bowdish's  mind;  the  nephews  claimed 
she  was  of  unsound  mind ;  they  claimed  she  was  insane,  and  from 
what  I  afterward  saw  of  her,  I  made  up  my  mind  there  was  noth- 
ing of  that  kind;    I  went  to  Ridifield  Springs    and   served  the 
citation,  and  I  went  to  Hartwick,  in  the  county  of   Otsego;   I 
started  for  Canandaigua,  and  I  went  as  far  as  Syracuse,  and  I  heard 
of  the  death  of  a  friend  and   immediately  returned;    afterward 
I  got  service  in  another  way;  there  was  a  publicaGon  fee,  in   a 
State  paper,  of  $16  and  some  cents ;   after  the  will  was  proved, 
Mr.  Bowdish  came  from  Connecticut  on  the  proof  of  the  will; 
after  the  will  was  proved,  I,  at  their  request  and  suggestion,  filed 
papers,  and  got  an  order  for  the  stay  of  proceedings ;  stay  of  the 
issuing  of  letters  testamentary  to  her,  until  the  question  should   be 
decided  whether  or  not  she  should  be  required  to  give  bail ;  if  you 
will  give  me  the  papers  in  that  estate,  I  can  state  what  papers  were 
made  out  and  issued  (papers  handed  witness) ;  there  was  an  order 
for  the  executrix  to  appear  in  the  matter  on  that  question,  and  the 
order  was  served  upon  her ;  there  is  the  aflSdavit  of  service  by  the 
officer,  and  his  fees  I  paid ;  there  was  a  subpoena  served  npon  her 
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in  the  same  proceeding,  and  her  fees  were  paid  by  me,  or  by  the 
officer,  for  attending  there  as  a  witness :  there  is  the  affidavit  of 
intention  to  file  affidavit,  and  there  is  tlie  objection  to  granting 
of  letters  testamentary. 

Q.  Those  are  not  blanks  ?  A.  No,  sir ;  they  are  all  written  up 
in  fall,  for  there  were  no  blanks  for  any  such  proceeding ;  when  I 
had  got  all  through  with  the  matter,  J  wrote  to  the  Bowdish  boys 
in  regard  to  it,  and  Charles  wrote  me  a  letter  congratulating  me. 
upon  our  success;  in  regard  to  her  giving  bail,  she  didn't  contest 
the  matter  on  the  return  day,  although  she  claimed  she  should,  up 
to  that  time;  she  appeared  and  gave  bail;  I  drew  the  bond,  and 
furnished  all  the  stamps  and  every  thing,  and  had  my  costs  taxed ; 
that  is,  I  had  them  taxed  in  this  way ;  I  made  out  a  bill,  giving  my 
disbursements  as  near  as  I -recollected  them,  at  the  time ;  I  see  now 
that  there  are  some  slight  mistakes ;  none  of  any  great  importance ; 
I  bad  my  costs  taxed  by  the  surrogate  and  allowed  ;  that  was  done 
in  her  presence  on  the  final  winding  up  of  the  affairs ;  I  made  out 
my  bill  of  costs  and  swore  to  it  and  had  an  affidavit  annexed  and 
she  knew  what  it  was,  and  the  surrogate  made  an  entry  and  order 
for  the  payment  of  the  costs  in  both  proceedings,  including  all  the 
disbursements ;  $50  was  allowed  C.  G.  Bowdish  out  of  the  $225 
which  I  paid  him  and  I  have  his  receipt  for ;  Mr.  Bowdish  wrote  me 
a  letter  congratulating  me  upon  my  success. 

Mr.  PfiOKHAM  —  Never  mind  about  the  matter  of  congratulation. 

Witness — They  told  me  they  were  willing  I  should  have  liberal 
pay  out  of  the  estate ;  I  showed  Judge  Prindle  that  letter ;  1 
appeared  and  acted  for  each  and  every  one  of  the  residuary  legatees 
named  in  the  will :  the  interest  of  the  property  was  given  to  her 
during  her  life-time,  and  the  fund  itself  was  going  to  these  persons 
for  whom  I  acted. 

Q.  Did  you  consider  yourself  a  clerk  of  the  surrogate?  A.  No, 
sir,  no ;  I  never  acted  as  such  in  any  capacity,  except  when  he  was 
going  away  and  gave  me  some  special  authority  to  act  for  him ; 
there  were  some  cases  where  1  did  so ;  probably  during  the  time  I 
was  there  there  were  fifty  such  instances. 

Q.  In  whatever  you  did  before  the  surrogate,  was  there  ever  any 
objection  raised. by  other  lawyers?  A.  Never;  I  appeared  before 
him  in  considerable  many  cases  as  attorney,  and  acted  as  such,  and 
they  never  showed  any  feeling  in  regard  to  it,  or  made  any  objec- 
tion in  the  least;  I  never  dreamed  there  was  such  a  thought  in  the 
eommnnity. 

99 
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Q.  You  did  some  little  practice  in  the  county  court!  A.  I  did, 
sir. 

Q.  Ever  any  objection  raised  by  anybody  to  your  appearing 
there  ?    A.  No,  sir ;  no  objection  or'  any  complaint  from  anybody. 

Q.  Whatever  you  have  done  has  been  openly  done  ?  A.  Yes, 
sir,  entirely  so ;  I  have  frequently  been  appointed  referee  to  take 
evidence  in  the  county  court,  at  the  request  of  various  attorneys. 

Q.  Do  you  remember  any  thing  about  the  case  of  Robert  Knowles  ? 
A.  I  do ;  I  drew  all  the  papers  in  that  matter ;  I  drew  the  papers 
for  the  proof  of  the  will,  and  citation  and  proof  of  service. ' 

Mr.  Dickinson  —  What  charge  is  that  ? 

Mr.  E.  H.  Pbindle  —  Forty-third. 

Q.  What  do  you  recollect  in  relation  to  the  payment  of  money  in 
that  case  ?  A.  It  was  paid  a  great  while  after  the  will  was  proved ; 
during  the  interim  between  the  proof  of  the  vrill  and  the  payment 
of  the  money ;  I  drew  papers  f6r  the  appointment  of  a  guardian,  I 
think  over  two  infants  in  the  matter ;  I  made  no  charge  for  that ; 
I  have  a  book  there  which  contains  that  charge  where  I  charged  it 
to  the  executor,  and  it  seems  to  me  that  he  came  there  during  my 
absence,  to  pay  the  money,  and'  paid  it  to  Judge  Prindle ;  Judge 
Prindle  marked  it  upon  my  book  as  paid,  and  paid  me  the  money 
afterward. 

By  Mr.  SxAinroK : 

Q.  How  much  was  it  Ir  A.  Twenty-five  dollars ;  no,  I  think  it  is 
more. 

Mr.  E.  H.  Pkindle — Twenty-seven  dollars  and  a  half  the  book 
shows. 

Witness  —  The  books  shows;  he  paid  me  the  amount  which 
appears  upon  the  book ;  Wm.  Browning,  executor  of  the  will  of 
Kobert  Knowles;  $27.50,  that  is  the  amount. 

By  Mr.  E.  H.  Prindle  : 

Q,  Do  you  remember  any  thing  about  the  Humphrey  estate  ?  A. 
The  time  that  the  letters  were  issued  on  that  estate  I  left  very 
early  in  the  morning  and  went  to  Otselic;  I  was  engaged 
there  all  day  in  taking  the  evidence  of  a  sick  man  in  supplemental 
proceedings ;  I  weat  that  evening ;  Judge  Prindle  at  that  time  was 
away  at  Cortland,  I  remember  distinctly;  I  went  that  evening 
down  the  river  to  where  he  who  is  now  my  father-in-law  lives;  I  was 
there  till  about  ten  o'clock  in  the  evening,  and  returned  to  Norvrich 
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by  one  o^clock  at  night ;  I  was  boarding  at  the  Eagle  Hotel  and  I 
attended  a  party  at  Mr.  Hughson's,  and  I  know  it  used  up  all 
night. 

Q.  Did  Mr.  Humphrey  pay  you  any  money  at  that  time  ?  A. 
Noj  sir ;  he  did  not  see  me  that  day  at  all. 

Q.  Have  you  looked  at  the  letters  of  administration  that  were 
iflfiued  then  ?    A.  Yes,  sir. 

Q.  And  the  record  of  the  letters  ?    A.  Yes,  sir. 

QT-  In  whose  handwriting  are  they?  A. 'Mr.  Merrill's;  the  final 
aoeoanting  shows  there  was  so  much  paid  at  the  surrogate's  office ;  I 
didn't  look  at  the  time  I  made  up  the  accounting  to  see  whether  it 
was  right  or  wrong ;  I  took  it  for  granted  that  it  was ;  I  put  that 
item  into  the  account  and  he  swore  to  it ;  he  came  there  to  have  a 
final  accounting ;  I  drew  his  petition  for  the  final  accounting ;  at  the 
time  that  I  did  that  I  told  him  that  I  wanted  his  account  and 
receipts,  etc.,  so  I  could  draw  up  the  account ;  he  said  he  should  be 
over  in  a  short  time  to  make  application  to  be  appointed  guardian  ; 
between  that  time  and  the  time  when  the  final  accounting  was  to 
take  place,  he  came  over  and  made  application  to  be  appointed  guard- 
ian ;  I  drew  the  papers  for  him  and  made  no  extra  charge ;  at  that 
time  he  left  his  account  and  papers ;  I  went  to  work  on  his  account 
and  figured  it  all  out  and  he  came  over  on  the  day  of  the  final 
settlement,  and  I  figured  up  the  matter  and  drew  his  account ;  I 
made  a  statement  of  it;  he  said  he  wanted  a  statement  of  the 
accounts  and  the  amount  due,  etc.,  to  show  to  those  interested ;  and 
I  made  one  out ;  I  signed  Judge  Prindle's  name  to  it ;  I  forget 
whether  Judge  Prindle  was  in  the  surrogate's  office  or  at  his  house, 
but  he  was  around  somewheres ;  when  I  got  the  statement  made  out 
I  signed  his  name  to  it,  either  by  me,  or  dse  didn't  say  any  thing 
about  that,  but  I  intended  it  should  show  to  those  interested  that  it 
came  from  the  surrogate's  office,  and  was  correct ;  the  amount  I 
paid  Mr.  Humphrey,  on  the  final  settlement,  was  not  $40,  but  it 
was  $30. 

By  Judge  Pbindls  : 

Q.  The  amount  he  paid  jou  ?  A.  Yes,  sir ;  the  amount  was  not 
$tOf  but  $30 ;  that  is  what  I  charged  him  and  what  he  paid. 

Q.  (Showing  paper).  So  put  in  the  final  account  there,  isn't  itt 
A.  Yes,  sir ;  the  charges  on  the  final  settlement  were  $30|  and  so 
put  in  the  final  account  and  sworn  to. 
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By  Mr.  E*  H.  Prindlb  : 

Q.  Do  you  recollect  how  you  came  to  sign  the  Ira  Watson  receipt 
"for  H.  G.  Prindle?"  A.  I  don't  think  it  reads  "for  H.  G. 
Prindle." 

Mr.  Stanton  —  The  Ferguson  estate  is  this  ? 

Mr.  E.  H.  PsiNDLE  —  Yes,  sir. 

WiiNESs  —  I  think  Judge  Prindle  told  him  how  much  to  pay  me 
for  my  services  as  special  guardian  in  this  matter  on  the  statements 
and  other  services  in  addition  to  that ;  when  I  gave  the  receipt  I 
signed  my  name  to  it  alone  and  he  objected  to  taking  it;  he 
said  the  surrogate  took  it,  and  Judge  Prindle  was  the  surrogate, 
and  he  did  not  employ  me,  and  he  wanted  a  receipt  from  the 
surrogate;  I  told  him  that  the  money  was  not  for  the, surrogate, 
and  that  the  surrogate  was  not  the  special  guardian ;  he  said  that 
the  surrogate  told  him  to  pay  it,  and  that  he  didn't  know  me; 
I  told  him  the  receipt  would  not  be  any  better  with  Judge  Prindle's 
name  upon  it ;  that  I  had  no  authority ;  I  finally  told  him  if  he 
wanted  a  receipt  with  his  name  upon  it  I  would  give  It  to  him ; 
I  told  him  it  was  not  good,  for  it  was  without  any  authority ;  but  he 
insisted  upon  it  and  I  finally  gave  it  to  him ;  I  think  the  receipt 
expresses  upon  its  face  what  it  is. 

Mr.  E.  H.  PBmDLE — There  may  be  some  other  matters  that  I  do 
not  now  recall  to  which  I  may  desire  to  call  his  attention ;  I  am  very 
much  exhausted  myself,  and  the  other  side  may  proceed  with  the 
cross-examination. 

Oro89-examtnation  hy  Mr.  Stanton  : 

Q.  Under  what  arrangement  did  you  first  commence  as  a  student 
in  the  office  of  Judge  Prindle?  A.  I  met  Elizur  H.  Prindle  on  the 
street  and  he  spoke  to  him  about  it ;  I  aflerward  went  into  the  office, 
and  I  think  Judge  Prindle  sat  at  the  table  writing,  and  Elizur  Prin- 
dle stood  by  the  stove ;  he  had  just  got  his  overcoat  on ;  it  wasn't  an 
overcoat,  it  was  one  of  these  cloaks ;  he  was  going  away  somewhere ; 
I  asked  him  if  he  had  concluded  that  I  could  come  in ;  he  said  he 
had ;  he  said  I  could  come  in  and  try  it ;  he  said  he  didn't  think  I 
would  stay  a  great  while ;  he  asked  me  when  I  was  coming,  and  I 
told  him  I  was  going  over  home  for  a  week,  and  then  I  should  be 
back. 

Q.  Those  minutisB  are  not  important ;  state  the  arrangement  you 
made  upon  going  into  the  office?  A.  I  made  no  arrangement 
further  than  that ;  I  asked  him  if  I  could  come  in  there  and  read 
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law,  and  he  said  I  could ;  that  was  all  the  arrangement  that  was 
made. 

Q.  Ton  went  into  the  surrogate's  office  then?  A.  The  20th  of 
Ifaich,  1866. 

Q.  Mr.  E.  H.  Prindle  was  then  occupying  the  same  office  with 
the  judge  2    A.  Yes,  sir;  substantially. 

Q.  And  you  went  into  the  office  with  both  of  them  ?    A.  I  did. 

Q.  That  is  the  office  belonging  to  the  county  ?  A.  I  suppose  it 
is ;  I  always  understood  it  so. 

Q.  Now,  sir,  how  long  did  you  remain  there  without  any  further 
arrangement  than  you  say  had  already  been  made  ?  A.  Thali  I  have 
already  stated  ? 

.  Q.  Yes.  A.  I  staid  there  without  any  further  arrangement  up 
to  the  time  I  left,  with  this  additional  arrangement :  During  the 
time  Judge  Prindle  saw  that  I  was  what  he  called  a  fair  penman, 
and  he  stated  that  he  had  wills  that  he  wanted  recorded,  and  if  I 
would  do  it,  he  would  pay  me  for  it ;  and  whatever  work  he  gave 
me  to  do  in  that  line  he  paid  me  for  it ;  sometimes  I  did  other  copy- 
ing for  which  he  paid  me. 

Q.  When  was  that  arrangement  made  between  you  and  Judge 
Prindle  ?  A.  Why,  I  presume  that  he  hired  me  to  do  copying 
before  I  had  been  in  there  a  week ;  I  did  copying  for  most  every 
lawyer  in  town ;  I  could  not  specify  any  time. 

Q.  Do  you  mean  to  say  that  every  time  you  did  copying  in  that 
office  that  you  had  a  special  bargain  then  with  the  judge?  A.  No, 
sir ;  I  do  not. 

Q.  Then  you  acted  as  his  clerk,  doing  this  writing,  under  a  gen- 
eral understanding  that  you  should  do  writing  and  he  would  pay  you 
for  it?  A.  No,  sir;  when  he  wanted  writing  done  he  called  my 
attention  to  it;  I  would  take  hold  and  do  it  and  then  he  would  pay 
me  for  it;  just  as  other  people  bargain. 

Q-  There  was  a  spell  when  you  were  hired  by  him  by  the  week, 
was  there  not  ?  A.  I  think  there  was  a  month  or  tyro  he  told  me 
he  would  give  me  three  dollars  a  week  to  do  the  writing ;  while  I 
was  a  student  in  the  office. 

Q.  When  was  that  arrangement  made  ?  A.  Well,  I  think  it  was 
some  time  during  the  year  186&,  l»ut  it  did  not  continue  but  a  very 
short  time. 

Q.  How  long  did  it  continue?  A.  It  didn't  continue  to  exceed 
three  months,  and  I  don't  think  it  did  two. 

Q.  You  were  admitted  to  the  bar  in  the  fall  of  1867?  A.  I  was, 
eir. 


790  PROCEEDINGS  IN  THE 

Q.  Did  you  not  state  publicly,  in  Plymouth,  that  at  the  time  you 
were  admitted  to  the  bar  you  were  then  employed  by  Judge  Prindle 
by  the  week  ?    A.  No,  sir-ee. 

Q.  You  did  not  ?    A.  No,  sir.  • 

Q.  But  you  say  that  whenever  the  judge  wanted  any  writing 
done  he  told  you  to  do  it,  and  you  went  and  did  it  ?  A.  He  didn't 
tell  me  to  do  it ;  he  asked  me  if  I  would  do  it. 

Q.  He  called  your  attention  to  it  ?  A.  He  called  my  attention 
to  it,  and  I  would  do  it  and  he  would  pay  me. 

Q.  In  that  manner  you  did  the  writing  in  Judge  Prindle's  office, 
the  principal  part  of  it ;  from  the  time  you  entered  the  office  up  to 
the  first  day  of  January  last,  did  you  not  ?    A.  No,  sir. 

Q.   You  did  not  ?    A.  No,  sir. 

Q.  State  what  time  you  did  do  the  principal  part  of  the  judge's 
clerical  work?  A.  During  the  time  that  I  was  in  the  office;  from 
the  time  I  entered  it  up  until  the  time  I  was  admitted  except  when 
he  had  other  students  there,  I  did  the  principal  part  of  it ;  since 
that  time  the  greater  part  of  it  has  been  done  by  persons  outside  of 
the  office,  or  students  that  he  had  in  there ;  nice  writing,  that  he 
wanted  done  very  nicely,  I  have  done. 

Q.  Now,  sir,  haven't  you  written  nearly  all  the  records  of  the 
office  since  you  were  admitted  as  attorney  at  law  up  to  the  first  4ay 
of  January  last?     A.  No,  sir. 

Q.  How  many  of  the  letters  testamentary  have  you  recorded  dur- 
ing that  time  ?  A.  I  have  recorded  since  the  time  I  was  admitted 
up  imtil  last  September ;  I  have  recorded  of  letters  testamentary 
about  two*thirds ;  of  the  letters  of  administration  a  little  more  than 
half. 

Q.  Who  has  done  the  most  of  the  other  recording?  A.  Judge 
Prindle,  Fred.  Merrill,  James  Scott  and  Mr.  Wilcox;  Judge  Prindle 
did  most  of  it  himself,  because  he  wanted  it  done  very  plainly  and 
well. 

Q.  Now,  sir,  at  the  time  that  Judge  Prindle  was  absent  from  his 
office,  who  usually  attended  to  the  surrogate's  duties  ?  A.  When 
he  was  gone  away  to  be  absent  any  length  of  time,  when  there  was 
no  one  else  there,  I  usually  did  it  myself. 

Q.  When  any  one  came  into  the  office  during  this  time,  firom  the 
time  you  first  entered  it  until  you  left,  or  about  the  first  day  of  Jan- 
uary last,  and  inquired  for  the  surrogate,  was  it  not  your  habit  to  say, ' 
"  if  you  have  any  matters  to  trajisact  of  that  kind,  I  will  attend  to 
them  for  you  ? "  A.  I  usually  asked  them  what  their  business  was, 
and  if  it  was  any  thing  I  had  authority  from  Judge  Prindle  to  do  or 
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could  do,  I  would  tell  them  that  I  could  do  it  for  them,  and  save 
them  coming  again, 

Q.  State  what  jou  had  authority  to  do  in  the  absence  of  Judge 
Prindle  t  A.  In  the  absence  of  Judge  Prindle,  when  he  went  away 
and  stayed  away  any  length  of  time,  I  never  had  any  authority  to 
do  any  thing  when  he  waa  in  town,  or  simply  gone  for  an  hour  or 
two,  but  when  he  was  going  to  be  gone  a  whole  day,  or  two  or  three 
days,  I  bad  authority,  that  if  a.  man  came  theiie  with  his  papers 
drawn,  or  if  he  came  there  without  them  drawn  and  I  drew  the  pa- 
pers, 1  had  authority  to  issue  letters  of  administration,  and  to  issue 
citations  to  prove  wills.   - 

Q.  Any  thing  more,  sir?  A.  1  don't  recollect  any  thing  more 
now. 

Q.  You  very  frequently,  then,  issued  letters  of  administration,  in 
the  absence  of  Judge  Prindle  ?    A.  I  did  it  occasionally. 

Q.  Did  you  ever  take  the  proof  of  a  will  in  the  absence  of  Judge 
Prindle  I     A.  Never. 

Q.  You  had  no  authority  to  do  that  ?  A.  No,  sir ;  it  cannot  be 
done  even  by  the  surrogate's  clerk. 

Q.  Did  you  overdraw  any  money  from  the  county  as  clerk  hire? 

A.  No,  sir. 

Q.  Did  you  ever  have  a  dollar  of  the  money  drawn  from  the 
county  as  clerk  hire,  paid  you  ?  A.  I  don't  know,  sir ;  1  had  money 
from  Judge  Prindle  before  I  was  admitted. 

Q.  Before  you  were  admitted  to  the  bar?  A.  Yes  sir,  a  good 
deal  of  it;  he  paid  me  for  writing ;  where  he  got  it  I  don't  know. 

Q.  Since  you  were  admitted  to  the  bar,  in  the  fall  of  1867,  you 
have  not  received  any  ?  **  A.  No,  sir. 

Q.  Who  has  been  the  surrogate's  clerk  from  that  time  up  to  the 
first  of  July  last  ?    A.  James  6.  Thomson. 

Q.  That  is  all  the  clerk  he  has  had,  is  it  ?  A.  That  is  all  the  legal 
clerk  he  has  had ;  he  has  had  students  in  there. 

Q.  Did  James  G.  Thomson  ever  do  any  work  in  the  surrogate's 
office  ?    A.  Becording,  do  you  mean  ? 

Q.  Yes ;  any  clerical  duties  of  the  surrogate's  office  i^  A.  No ; 
not  unless  it  was  in  some  special  case ;  I  don't  remember  now. 

Q.  Did  you  ever  know  of  his  doing  the  surrogate's  work  in  the 
surrogate's  office?  A.  Becording  there,  do  you  mean;  yes,  sir,  I 
have  known  him  to  do  work  as  surrogate's  clerk  in  the  surrogate's 
office. 

Q.  Well,  what  was  it  ?  A.  Well,  I  have  known  him  as  many  as 
a  hundred  times  to  come  in  the  surrogate's  office  and  examine 
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records  and  make  certificates  of  letters  of  gnardianship  having 
issued,  letters  of  administration  having  issued,  and  things  of  that 
kind. 

Q.  Was  there  any  talk  between  you  and  Judge  Prindle  why  James 
G.  Thomson  was  so  appointed  ?    A.  Never  a  word  said. 

Q.  Did  you  ever  have  a  talk  with  Judge  Prindle  in  reference  to 
your  own  appointment  as  surrogate's  clerk  ?    A.  I  did,  sir. 

Q.  When  was  that  ?  A.  Since  the  board  of  supervisors  last  fall 
passed  a  resolution  that  thereafter  no  lawyer  should  occupy  the  sur- 
rogate's office.  They  passed  a  further  resolution  ;  something  about 
the  pay ;  Judge  Prindle  told  me  that  he  would  like  to  appoint  me 
to  be  clerk ;  I  told  him  I  wouldn't  do  it. 

Q.  Did  you  have  any  conversation  with  him  on  that  subject  pre- 
vious to  that  time?    A.  Never,  sir. 

Q.  You  continued  to  occupy  the  office,  notwithstanding  this  reso- 
lution of  the  board  of  supervisors,  up  to  what  time  ?  A.  I  didn't 
continue  to  occupy  it. 

Q.  You  did  not  ?    A.  No,  sir. 

Q.  Did  you  have  any  other  office  ?  A.  No ;  I  didn't  have  any 
other. 

Q.  Haven't  you  already  sworn  upon  your  direct  examination  that 
you  did  continue  there  ?  A.  Well,  I  said  that  my  books  and  papers 
remained  there,  but  I  didn't'  stay  there,  not  one-tenth  part  of  the 
time ;  I  was  at  my  house,  or  else  in  the  offices  of  other  lawyers ;  if 
I  had  any  business  on  hand  to  transact,  why,  I  would  go  there. 

Q.  How  did  you  get  your  pay  for  this  clerical  work  that  you  tes- 
tified you  did  for  Judge  Prindle,  since  you  were  admitted  to  the 
bar !  A.  The  only  pay  I  got  was,  I  didn't  pay  any  office  rent  to  the 
county. 

Q.  Neither  did  Judge  Prindle,  did  he?    A.  Not  that  I  know  of. 

Q.  Then  you  never  got  a  cent  of  pay  for  this  clerical  work  that 
yoii  did,  except  as  you  charged  parties  who  came  in  there  to  transact 
business  with  the  surrogate,  for  your  services?  A.  I  got  my  office- 
rent,  and  I  warmed  by  the  same  fire. 

Q.  I  ask  you  if  you  got  any  other  pay  except  your  office-rent  and 
the  use  of  the  office,  if  you  got  any  other  pay  than  that  except  what 
you  obtained  by  charging  parties  who  came  into  the  surrogate's 
office  for  your  services  ?  .  A.  For  my  clerical  duties  do  you  mean  ? 

Q.  Yes,  for  your  clerical  work  for  Judge  Prindle?  A.  Well,  I 
desire  to  explain. 
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Q.  Answer  my  question  i  'A.  Well,  you  put  your  question  in 
such  a  way  that  iJE  I  should  answer  it  "  No,"  you  would  make  me 
Bnbstantially  swear  that  in  charging  my  bills  for  those  services,  I 
charged  them  for  performing  these  clerical  duties ;  which  is  not  the 
fact. 

Q.  You  never  charged  anybody  for  performing  these  clerical 
duties  ?  A.  Xever,  sir,  one  cent ;  any  man  that  had  his  papers 
drawn  never  paid  me  a  cent  for  it. 

Q.  Then  you  never  got  any  other  pay  for  this  clerical  work  that 
you  did  for  Judge  Prindle  than  your  use  of  the  office,  and  the  oppor- 
tunities you  had  for  transacting  business  there  as  an  attorney  at  law  t 
A.  That  is  all. 

Q.  Judge  Prindle,  you  say,  had  several  students  while  you  were 
there  in  the  office  ?    A.  Three  or  four,  I  think,  that  I  remember. 

Q.  Can  you  tell  their  names?  A.  "Well,  there  was  George 
Thomas,  Frederick  Merrill  — 

Q.  How  long  was  Merrill  in  there  ?  A.  Merrill  was  there  a  year, 
certain. 

Q.  Steadily!  A.  He  was  there  every  day  during  the  time, I 
think ;  he  mis^ht  have  been  absent  some  days ;  he  was  there  steady 
during  that  time. 

Q.  Who  else  ?    A.  Fred.  Wilcox. 

Q.  How  long  was  he  in  there  ?  A.  I  can't  tell  you  now ;  I  think 
five  or  six  months. 

Q.  Who  else  1  A.  When  I  went  there,  there  was  a  young  man 
by  the  name  of  Hoag  in  the  office. 

Q.  Do  you  know  how  long  he  was  there  ?    A.  After  that  ? 

Q.  He  was  not  there  after  you  were  admitted  to  the  bar,  was  he^ 
A.  No,  sir. 

Q.  Was  Wilcox  there  after  you  were  admitted  to  the  bar?  A.  I 
think  he  was ;  yes,  sir,  I  am  positive. 

Q.  This  Merrill  was  in  there  the  longest  time  of  any  of  them, 
wasn't  he?    A.  My  recollection  is  that  he  was. 

Q.  He  is  the  man  who  was  sworn  as  a  witness  here?  A.  I  didn't 
see  him  swearing  ;  I  understand  he  has  been  sworn. 

Q.  He  was  a  very  poor  writer,  wasn't  he  ?  A.  He  was  a  fair  writer. 

Q.  He  wrote  with  his  left  hand  ?  A.  Se  wrote  with  his  left 
band ;  he  was  a  fair  writer. 

Q.  Was  much  of  any  clerical  work  done  by  him  while  he  was 
there  ?  A.  I  have  counted  in  the  records  of  surrogate's  office  over 
a  thousand  folios  done  by  him  when  he  was  there. 

100 
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Q.  What  sort  of  records  ?  A.  Miscellaneous  records ;  where  all 
the  actual  labor  of  the  surrogate's  office  is,  is  in  the  miscellaneous 
records  of  wills;  that  is  where  the  labor  lies;  I  have  also  counted 
the  folios  of  writing  done  by  me,  as  sworn  to  here  by  the  witnesses, 
which,  all  told,  is  less  than  one  hundred  folios. 

Q.  Were  you  present  iA  the  office  at  the  time  this  investigation 
was  made  by  certain  gentlemen  of  the  charges  made  against  Judge 
Prindle  ?     A.  I  was. 

Q.  All  the  while  ?    A.  Not  all  the  while ;  part  of  the  time. 

Q.  By  whom  was  that  report  written?  A.  I  do  not  know,  sir; 
I  can  tell  you  who  was  there ;  I  had  nothing  to  do  with  the  draw- 
ing of  the  report ;  I  didn't  draw  it,  nor  touch  it ;  it  w^as  drawn  I 
suppose,  by  some  of  the  legal  gentlemen  present. 

Q.  Did  you  see  it  drawn?  A.  No,  sir;  I  did  not;  I  saw  all 
these  legal  gentlemen  writing  and  taking  notes  and  memorandums ; 
who  drew  it  I  don't  know. 

Q.  You  say  there  has  not  been  any  attorney  in  that  office  since 
the  first  day  of  January  ?     A.  Not  to  make  tliat  his  office. 

Q.  Do  I  understand  you  to  say  that  there  has  been  quite  a  reform 
iu  the  administration  of  that  office  since  that  time  ?  A.  I  may  say 
this,  that  Judge  Prindle  has  not  had  any  attorney  there ;  that  he 
don't  allow  papers  to  be  drawn  in  his  office  of  this  character. 

By  Mr.  E.  H.  Prindle  : 

Q.  And  charge  for  it?  A.  And  charge  for  it;  sometimes  his 
clerk  does  it,  or  he  does  it  himself  to  accommodate  some  particular 
friend ;  I  understand  he  don't  admit  it  to  be  his  duty  to  do  it. 

Q.  You  say  you  figured  up  your  receipts  from  that  office  during 
the  year  1871 ;  between  what  dates  ?  A.  The  Ist  of  January,  1871, 
and  the  same  day  in  the  fore  part  of  October. 

Q.  How  much  did  you  say  you  received  altogether  ?  A.  Between 
$400  and  $500. 

Q.  That  was  your  total  rect^ipts  from  that  business  in  the  surro* 
gate's  office,  was  it?    A.  It  was;  surrogate  business. 

Q.  What  do  you  call  "  surrogate  business  ? "  A.  I  mean  business 
pertainingto  the  surrogate's  court  that  was  performed  during  that 
time ;  there  may  have  been  bills  for  services  performed  outside  of 
that  year  that  were  paid  me ;  quite  likely  there  were ;  I  didn't  take 
that  into  the  estimate,  but  it  was  the  business  thei'e  during  that 
time,  and  the  charges  made,  and  the  money  received  that  pertained 
to  that  year. 
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Q.  Did  I  anderBtand  yon  to  say,  on  jour  direct  examination,  that 
JOD  were  not  in  the  office  there  after  Aagust  to  transact  any  bnsi- 
ness}  A.  T  don't  mean  to  be  understood  that  way;  I  was  in  the 
office  there  frequently,  and  transacted  business  closing  up  old  matters ; 
bnt  to  make  that  my  office,  I  did  not. 

Q.  Not  after  August?    A.  August,  1871,  you  mean? 

Q.  Yes.  A.  I  quit  doing  business  as  I  had  done  before,  just  as 
soon  as  that  question  came  up ;  I  drew  papers  in  there  and  did  busi- 
ness, but  yet  I  stopped  doing  any  thing  as  I  had  done  it  before ;  I 
stopped  writing  in  the  surrogate's  books,  unless  it  was  on  some  extra 
oocBsion  perhaps ;  occasionally  I  did  it. 

Q.  You  say  that  the  years  preceding  1871,  you  received  less  than 
yon  did  that  year }  A.  Unless  it  was  one  year  ;  one  year  I  think 
it  exceeded  that  amount. 

Q.  Can  you  tell  us  what  year  that  was  ?  A.  Well,  I  don't  know ; 
I  think  1869  or  1870 ;  I  guess  1870. 

Q.  How  much  was  it  during  that  year?  A.  I  think  the  charges 
and  all  figured  up  about  $700. 

Q.  How  mndi  was  it  the  year  before  that  ?  A.  It  was  less  than 
$500. 

Q.  And  how  much  the  year  before  that  ?  A.  Well,  I  can't  tell 
you ;  I  have  no  means  of  knowing. 

Q.  Now  do  you  mean  to  swear,  Mr.  Bay,  t1mt  all  the  money  paid 
into  Judge  Prindle's  hands,  in  your  absence,  you  know  was  pai4  over 
to  you !  A.  I  know  that  the  sum  sworn  to  here ;  Judge  Prindle 
may,  for  aught  I  know,  sometimes  have  charged  parties  money,  and 
received  it,  which  he  did  not  pay  me. 

Q.  That  is  an  answer  to  the  question,  sir  ?  A.  Bnt  I  mean  to  say 
thiS)  that  all  the  sums  of  money  sworn  to  here  as  paid  Judge  Prin- 
dle^ with  one  or  two  exdeptious,  have  been  paid  me. 

Q.  What  exceptions  were  those  ?  A-  Well,  I  think  now  of  the 
McDonough  case,  Daniel  O.  Gale. 

Q.  That  $10  never  was  paid  to  you  ?    A.  No,  sir. 

Q.  What  other  cases  ?    A.  I  don't  know  of  any  now. 

Q.  Do  you  mean  to  say  that  in  the  case  of  Adelaide  E.  Parker's 
estate,  $10  was  paid  to  you  ?    A.  Yes,  sir. 

Q.  Who  was  it  paid  to  you  by  ?    A.  Judge  Prindle. 

Q.  Do  you  mean  to  state  that  you  did  the  writing  in  that  case? 
A.  I  did  a  part  of  it. 

Q.  What  part  of  it  ?    A.  I  think  I  drew  the  petitions. 

Q.  Do  you  know  that  yon  drew  the  petitions  ?  A.  I  am  certain 
of  it ;  I  have  seen  the  petitions  since. 
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Q.  Have  jou  got  the  petitions  here  ?  A .  They  are  in  my  hand- 
writing; they  would  not  have,  been  in  my  handwriting  if  they  had 
not  been  drawn  by  me. 

Q.  Did  Mr.  Parker  ever  employ  yon  in  the  matter  ?  A.  Mr.  Par- 
ker said  that  he  did  not ;  I  would  not  say  that  he  did. 

Q.  At  whose  request  did  you  draw  these  papers  ?  A.  I  drew  them 
at  Judge  Prindle's  request,  I  presume. 

Q.  At  whose  request  have  you  done  most  of  the  business  that  yon 
have  done  in  the  surrogate's  office  ?  A.  At  the  request  of  the  parties 
coming  there ;  Judge  Prindle  almost  invariably  said  to  those  parties 
coming  there,  "it  is  not  my  duty  to  draw  these  papers;  Ray  is  here, 
he  is  a  young  lawyer,  and  he  will  do  it  for  you,"  that  is,  I  mean, 
unless  parties  came  directly  to  me. 

Q.  That  was  the  usual  course,  that  parties  went  to  Judge  Prindle 
and  he  says,  "  here  is  Mr.  Ray,  he  is  a  young  lawyer  and  he  will  do 
it  for  you  ? "  A.  That  was  the  usual  course  when  they  did  not  come 
to  me  directly,  but  in  the  great  majority  of  cases,  nineteen  out  of 
twenty,  they  came  to  me  directly. 

Q.  You  acted  as  special  guardian  in  a  great  many  cases,  you  saldt 
A.  I  did. 

Q.  You  acted  as  special  guardian  in  a  great  maiiy  cases  where  yon 
were  also  attorney  for  the  adverse  p^rty,  did  you  not  ?    A.  No,  sir. 

Q.  You  never  did  ?  A.  Well,  sir,  let  me  explain  the  way  I  under- 
stand it. 

Q.  Will  you  answer  the  question  ?  A.  Well,  I  will  say  "  no  " 
to  the  question,  then. 

By  Mr.  E.  H.  Pbindle  : 

Q:  Now  make  your  explanation  {  A.  I  would  say  this,  Mr.  Stan- 
ton :  it  was  not  one  case  in  five,  no,  not  one  in  ten,  where  I  appeiared 
and  acted  as  a  special  guardian,  that  I  ever  received  or  charged  a 
cent. 

Bj  Mr.  Stanton  : 

Q.  Did  you  receive  any  portion  of  the  money  in  the  case  of  the 
Milner  estate  ?  A.  I  received  $20  of  Judge  Prindle,  sir,  for  my 
services  in  that  matter. 

Q.  You  received  only  $20  ?  A.  I  received  only  $20  for  my  ser- 
vices. 

Q.  Who  did  yon  receive  that  from  7  A.  I  received  that  from 
Judge  Prindle. 


TBIAL  OF  HORACE  G.  PEINDLB.  797 

Q.  Ton  were  employed,  yoii  say,  by  Mr.  Barrows,  in  the  matter 
of  the  estate  of  Anna  Barrows ;  you  Were  employed  by  Mr.  Barrows, 
execntor  1    A.  Yes,  sir. 

Q.  In  the  whole  matter,  you  say,  of  the  estate,  granting  letters 
and  proof  of  the  will  ?  A.  There  was  no  granting  letters  particu- 
larly about  it ;  the  proof  of  the  will,  he  came  there  to  have  it  done ; 
he  was  a  stranger  to  me  then,  and  I  can't  tell  how  he  came  to 
employ  me,  or  get  me  to  do  it,  but  I  did  the  work ;  but  that  don't 
make  any  difference ;  I  didn't  get  any  pay  for  that  work,  to  say 
the  least ;  i  sent  him  citations  at  the  request  of  Judge  Prindle  ;  I 
drew  the  papers  at  the  request  of  Judge  Prindle  in  the  matter ;  Mr. 
Prindle  saying  to  Mr.  Barrows,  that  he  had  better  have  me  do  it ; 
Judge  Prindle  told  him  he  would  have  the  citations  sent  to  him ; 
Judge  Prindle  requested  mc  to  do  it,  and  I  did. 

Q.  You  have  stated  that  you  appeared  as  attorney  for  all  of  the 
defendants  in  the  action  which  Judge  Prindle  brought  ?  A.  I  did, 
sir. 

Q.  At  whose  request  did  you  appear  as  attorney  ?  A.  I  appeared 
at  the  request  of  all  the  defendants. 

Q.  How  did  you  get  that  request  ?    A.  I  got  it  in  writing. 

Q.  From  whom  ?    A.  Those  requests  ? 

Q.  Yes,  sir.  A.  Some  of  them  were  sent  down  by  Mr.  Barrows ; 
some  were  brought  down  by  Mr.  Barrows ;  some  of  them  came 
directly  from  the  parties  themselves. 

Q-  Have  you  got  tliose  written  statements  of  authority  here? 
A.  I  have,  sir. 

Q.  Will  you  produce  them  ?    A.  Yes,  sir. 

Mr.  Mygatt — Would  you  like  to  have  the  witness  read  all  these 
papers? 

Mr.  Staitton  —  I  don't  know ;  I  would  like  to  see  what  they  are, 
first. 

The  Witness  —  I  want  to  be  sure  you  take  them  all,  and  I  will 
know  that  I  will  get  them  back,  for  I  will  know  where  they  are 
gone. 

Mr.  Mtoatt — Do  you  want  these  papers  in  evidence? 

Mr.  E.  H.  Pbindlb— We  will  put  them  in  evidence  ;  you  don't 
want  them. 

Mr.  Stanton —  We  are  not  particular  about  them. 

The  WrrNESs  —  You  knew  I  had  these  when  you  made  that 
charge,  Mr.  Stanton. 

Q.  Your  charge  in  that  case  for  services  upon  the  final  accounting 
amounted  to  about  fifty-eight  dollars  and  some  cents  ?    A.  No,  sir ; 
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I  said  it  amounted  to  $30,  and  so  ptit  it  in  the  account,  and  found 
it  was  not  enough  and  I  scratched  it  out  and  put  it  in  just  as  it  was, 
and  that  Mr.  Barrows  paid  me ;  Judge  Prindle  made  up  to  me ; 
paid  me  $25  out  of  what  he  received. 

Q.  You  i^uced  the  amount  of  your  charge  because  the  estate 
was  not  large  enough  to  pay  it?  A.  Yes ;  it  was  fair;  I  couldn't 
get  what  they  didn't  have. 

Q.  How  much  did  the  land  sell  for  ?  A.  I  wish  to  state,  that  out 
of  that  amount  of  money,  that* $50  charged,  that  I  paid  $30  for 
pubh'cation  tee  out  of  my  own  pocket,  and  paid  a  part  of  it  a  long 
time  before ;  a  publication  fee  in  the  State  paper  for  citation  of  final 
settlement,  $13.70,  I  think ;  there  was  A  publication  fee  in  the 
county  paper  of  $4.50;  puWication  of  notice  to  creditors,  $13.25, 
all  of  which  was  charged  to  me  and  all  of  which  I  paid  out  of  that 
thirty-seven  dollars  and  some  cents  that  I  got,  and  it  was  all  included 
in  that  charge  of  $50  ;  the  account  shows  it. 

Q.  Didn't  Mr.  Barrows  pays  you  more  than  the  $34.57?  A. 
Ko,  sir. 

Q.  Didn't  he  pay  you  a  email  sum  which  was.  coming  out  of  his 
own  fees  in  the  case  ?  A.  JNTot  a  cent ;  he  declined  to  do  it ;  he 
didn't  decline ;  I  didn't  ask  him  to  ;  but  ho  said  he  didn't  want  to 
pay  any  thing  out  of  his  own  pocket,  for  he  hadn't  got  pay  enough 
in  the  case  already  to  satisfy  him  for  his  trouble,  and  I  don't  think 
he  did ;  he  was  to  a  good  deal  of  trouble  and  expense  in  the  matter, 
and  his  commission  was  small  compared  to  the  work  he  did ;  I  don't 
think  he  got  too  much  pay. 

Q.  How  did  you  come  to  be  employed  by  the  Eddys  to  appear 
for  them  in  the  matter  1    A.  I  think  it  was  suggested  by  me. 

Q.  Suggested  by  you  1  A.  I  think  so ;  no,  I  think  not ;  I  think 
it  was  suggested  by  Judge  Prindle,  that  if  some  attorney  could  be 
obtained  to  appear  for  all  the  Eddys,  it  would  save  publication  fee, 
and  it  would  be  no  worse  to  the  estate  to  pay  a  lawyer  for  services 
in  the  matter  than  it  would  be  to  pay  it  to  the  printers  for  publica- 
tion fee,  and  we  went  to  work  then  and  got  all  these  consents. 

Q.  Then  you  appeared  for  the  Eddys  at  the  suggestion  of  Judge 
Prindle,  first  getting  their  permission  to  appear  ?  A.  I  think  I  said 
I  got  their  permission ;  I  did  not  appear  at  the  suggestion  of  Judge 
Prindle.    • 

Q.  Did  those  Eddys  pay  you  any  thing  for  your  services  ?  A.  No, 
sir ;  not  a  cent. 

Q.  Then  your  pay  for  services  in  this  suit  came  from  Judge 
Prindle  ?    A.  Yes,  sir. 
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Q.  How  mnch  did  he  pay  you  ?  A.  Seventy-five  dollars  for  my 
services  in  that  sait  as  attorney  for  the  Eddye. 

Q.  Were  you  at  Cooperstown  at  the  time  that  order  was  obtained 
at  that  term  of  court?  A.  I  couldn't  tell ;  I  have  been  at  Coopers- 
towB  at  court. 

Q.  Do  you  know  whether  you  went  over  upon  the  occasion  of  the 
obtaining  of  that  order?    A.  I  don't  know ;  1  couldn't  tell. 

Q.  Yon  don't  know  who  went  at  that  time  i  A.  No,  I  don't 
know. 

Q.  You  signed  a  stipulation  in  that  matter  with  Judge  Prindle  for 
judgment  to  be  entered  ?     A.  I  stipulated  for  judgment. 

Q.  Did  you  pay  any  attention  to  that  case  subsequent  to  that 
time;  subsequent  to  the  signing  of  that  stipulation?  A.  Yes,  sir; 
I  paid  attention  to  that  case  all  the  way  through,  from  beginning  to 
end ;  I  saw  the  judgment  roll  made  up ;  I  paid  attention  to  tlie 
summons  and  coniplaint,  and  saw  that  every  thing  was  what  I  con- 
sidered proper  and  right. 

Q.  Did  you  take  any  measures  to  have  the  costs  taxed  in  that  case 
before  the  entiy  of  judgment  ?  A.  No ;  I  can  tell  you  my  reasons 
if  you  desire  to  know.  * 

Q.  I  don't  care  particularly  ;  you  can  state  them  if  you  desire. 
A.  I  didn't  think  it  was  a  proper  case  for  taxing  costs ;  I  thought 
it  wae  a  proper  case  for  the  court  to  fix  the  allowance. 

Q.  Did  you  notice  the  wording,  that  the  allowance  to  the  plain- 
tiff's attorney  should  not  exceed  the  sum  of  $350?  A.  I  presume 
I  did ;  I  have  no  specific  recollection  of  it  now. 

Q.  When  did  you  first  look  at  that  order  in  that  case  ?  A.  When 
it  was  granted ;  about  that  time ;  I  looked  the  judgment  roll  all 
over  whfen  it  was  filed  in  the  county  clerk's  office. 

Q.  Were  j'ou  present  at  the  time  the  judgement  was  entered  on 
that  order  in  the  clerk's  oflSoe?     A.  I  presume  not. 

Q.  When  did  yon  see  the  judgment  that  was  entered  in  that  case; 
when  did  you  first  see  it  ?  A.  I  saw  it  when  it  was  drawn  up  by 
Judge  Prindle  before  he  filed  it  in  the  county  clerk's  office ;  I  can't 
say  that  I  ever  saw  it  again  until  last  fall,  during  the  campaign. 

Q.  You  never  took  any  measures  to  have  any  further  action  taken 
by  the  court  in  reference  to  the  amoifnt  of  costs  granted  to  the  plain- 
tiff's attorney  in  that  case  after  the  fixing  of  tho  order?    A.  No. 

Q.  You  never  paid  any  further  attention  to  that  part  of  it?  A.  I 
considered  it,  for  all  the  costs  to  me,  and  Judge  Prindle,  and  for  all 
the  costs  and  trouble  in  the  matter,  fair  and  honest ;  Mr.  Barrows 
thought  it  was  fair,  and  he  said  he  was  wiUing  it  should  go  so. 


800  PBOCEEDINGS  IN  THE 

Q.  Who  was  Mr.  Barrows  ?    A«  The  plaintiff  in  the  case. 

Q.  I  didn't  understand  the  name ;  what  did  the  real  estate  sell  for 
upon  that !      A.  I  think  it  was  $1,000 ;  I  think  that  was  the  deed. 

Q.  Did  you  ever  write  or  inform  the  parties  who  employed  you, 
or  any  of  these  Eddys,  as  to  the  amount  of  the  costs  that  were  fixed 
in  that  case  ?    A.  I  wouldn't  swear  that  I  ever  did. 

Q.  Did  you  ever  have  any  communication  with  any  of  those 
Eddys,  subsequent  to  the  time  .when  you  were  authorized  to  appear 
for  them?    A.  Yes,  sir. 

Q.  What  ones  ?  A.  I  couldn't  specify  now,  but  some  of  them 
were  at  Norwich;  one  or  two  of  them  froTi  Columbus;  I  passed 
letters  witli  the  religious  societies  in  New  Fork  city,  and  besides 
two  or  three  letters  between  us  back  and  forth ;  I  think  I  am  cor- 
rect when  I  state  Lathrop  S.  Barrows  was  at  Norwich  once  subse- 
quent to  that  time,  but  wouldn't  dare  swear  now ;  it  is  a  good  while 
ago,  and  the  matter  of  it  passed  from  my  recollection  at  the  time, 
and  it  was  called  up  last  fall,  and  I  am  liable  to  be  mistaken. 
•  Q.  In  this  case  of  John  Murphy  —  you  say  that  Mui*phy  offered 
you  $150  if  you  would  get  Dr.  D  wight  to  resign?    A.  Tes,  sir. 

Q.  Where  was'  that  arrangement  made?  A.  Ther(.»  was  no 
arrangement  made ;  I  declined  to  do  any  thing  of  the  kind. 

Q.  Where  was  the  offer  made  ?  A.  In  the  back  room  of  the  sur- 
rogate's oflSce. 

Q.  Who  was  present  when  it. was  made?    A.  Nobody. 

Q.  No  one  but  you  and  Murphy  ?    A.  No,  sir. 

Q.  What  reply  did  you  make  to  John  Murphy  when  that  propo- 
sition was  made  to  you  ?  A.  I  told  him  I  wouldn't  do  it ;  that  T  was 
acting  for  the  executor,  but  I  told  him  substAntially  (I  don't  pretend 
to  repeat  the  language)  that  I  would  see  Dr.  Dwight,  and  if  any 
arrangement  could  be  made  I  was  willing  to  do  it  to  protect  hia 
interests  and  let  him  have  the  control  of  the  property ;  I  told  him  I 
didn't  think  as  long  as  he  persisted  in  making  any  such  charges  that 
he  could  get  Dr.  Dwight  to  renounce. 

Q.  You  recollect  the  time  Judge  Prindle  went  out  to  collect  five 
dollars  more  of  John  Murphy  ?  A.  I  think  I  do,  Mr.  Stanton ;  I 
would  not  swear  that  any  such  transaction  took  place. 

Q.  You  have  already  sworn  to  it  on  your  direct  examination  ?  A. 
I  swore  according  to  my  best  recollection,  and  believe  I  am  about 
positive;  but  if  Judge  Prindle  should  swear  that  he  didn't,  I 
should  think  I  might  be  mistaken,  but  I  believe  that  it  did ;  my 
recollection  is  he  spoke  to  me  about  the  five  dollar  stamp  that  he 
put  upon  the  letters,  and  wanted  to  know  if  I  collected  it,  and  I 
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told  him  no,  and  he  wanted  to  know  how  long  he  bad  been  gone, 
and  was  afraid  he  had  gone  oat  of  town,  and  went  out  of  the 
office. 

Q.  You  collected  $75  ?  A.  Yes,  sir ;  I  ought  to  have  collected 
more,  I  think. 

Q'.  How  much  did  you  say  that  you  received  of  him  on  account 
of  your  services  in  the  case  of  the  Charles  E.  Jacobs  estate?  A. 
We  said  this  :  That  my  account  book  says  $6 ;  I  know  that  Judge 
Prindle  paid  me;  we  made  a  mistake;  I  know  Judge  Prindle 
passed  me  every  cent  of  money,  together  with  the  dollar  stamp. 

Q.  Passed  you  every  cent  of  the  money  ;  what  do  yon  mean  by 
that  ?    A.  That  Mr.  Todd  gave  him. 

Q.  How  do  you  know  that  ?  A.  Because  I  saw  it  done ;  Judjj:e 
Prindle  aaid,  I  cannot  give  you  the  precise  amount  of  money ; 
Judge  Prindle  says,  I  could  allow  the  special  guardian  in  this  case 
$10 ;  but  I  will  not  do  it ;  he  says,  give  him  so  much  money  and 
call  it  all  right,  or  call  it  square,  or  words  to  that  effect,  and  Mr- 
Todd  gftTC  him  some  money ;  laid  it  on  the  desk  and  Judge  Prindle 
picked  it  np  and  laid  it  on  the  desk  in  front  of  me. 

Q.  You  think  you  know  the  amount  better  than  Todd  ?    A.  No ;  , 
I  think  if  Mr.  Todd  swears  he  paid  Judge  Prindle  $8.75, 1  think 
Todd  is  correct,  and  I  think  I  made  a  mistake  when  I  came  to  make 
the  memorandum  in  my  book. 

Q.  You  think  you  must  have  received  more  than  you  credited 
Judge  Prindle?  A.  I  didn't  credit  Judge  Prindle  with  a  cent ;  I 
credited  Mr.  Todd  with  the  money;  it  was  xiot  paid  to  Judge 
Prindle,  only  for  me. 

Q.  You  say  Judge  Prindle  told  Mr.  Todd  there  were  no  fees  that 
he  was  entitled  to ?  A.  Yes,  sir;  he  told  him  there  was  no  fees 
expressly  at  all. 

Q..  Have  you  ever  heard  the  mattter  talked  over  previous  to  that 
time  by  Judge  Prindle,  or  in  his  presence,  that  he  was  not  entitled 
to  any  fees  as  surrogate  ?     A.  Have  I  ever  heard  it  talked  ? 

Q  In  the  presence  of  Judge  Prindle  previous  to  that  time,  that 
he  was  not  entitled  to  any  fees  as  surrogate  ?    A.  Talked  by  who  ? 

Q.  By  any  one  in  his  presence  ?  A.  1  have  heard  parties  a  great 
many  times  introduce  that  subject  before  him,  and  heard  him  tell 
them  he  was  not  entitled  to  any  fees ;  that  fees  were  abolished. 

Q.  About  when  was  the  earliest  time  you  heard  any  thing  of 

that  kind?     A.  Soon  after  fees  were  abolished  in  '67;  we  didn't 

got  the  news  of  it  at  the  surrogate's  office  until  some  little  time 

after  that.    • 
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Q.  About  what  time  after  that !  A.  I  think  the  first  knowledge 
Ondge  Prindle  had  that  fees  were  abolished  was  along  in  July  some 
time;  June  or  July ;  and  then  this  question  came  up  and  was  dis- 
cussed by  Judge  Prindle  and  the  lawyers  throughout  the  county ; 
the  act  abolishing  fees  read  like  this,  if  I  am  not  mistaken :  "  From 
and  after  the  passage  of  this  act  no  surrogate  shall  charge  or  receive 
any  fees  for  any  official  services  perfonned  by  him."  It  was  a  que--- 
tion  with  Judge  Prindle  whether  or  not  that  statute  was  nut 
worded  with  express  reference  to  the  fact  that  surrogates  should 
be  allowed  to  charge  for  services  performed  by  them  not  official;  he 
consulted  various  lawyers  in  the  county ;  some  were  of  the  opinion 
and  advised  him  that  he  could ;  all  papers  not  official ;  that  he  could 
draw  them  and  charge  fees  for  it  just  the  same  as  though  there  was 
no  such  act. 

Q.  Give  the  name  of  that  attorney  ?  A.  I  remember  Solomon 
Bundy  stating  that  to  Judge  Prindle ;  Bundy  says  to  Judge  Prindle 
I  should  be  afraid  to  do  it,  for  there  might  be  a  question  over  it. 

Q.  Then  he  didn't  advise  him  he  had  a  right  to?  A.  I  say  he 
did ;  that  that  was  his  understanding  of  that  law,  but  yet  he  told 
Judge  Prindle  he  should  be  afraid  to  do  it,  for,  said  he,  there  may 
be  a  question  over  it. 

Q.  What  other  attorney  advised  him  in  that  way;  what  did 
Judge  Prindle  say  in  reply  to  that?  A.  Judge  Prindle  told  him 
that  he  had  never  done  it  and  never  should  do  it;  that  he  shouldn't 
dare  do  such  a  thing. 

Q.  As  to  cliarge  any  fees  whatever  ?     A.  As  to  charge  for  draw 
ing  papers. 

Q.  About  when  was  that  conversation  ? 

By  Mr.  Pbceham  : 

Q.  Did  you  say  he  never  had  done  it  ?  A.  He  said  he  never  had 
made  a  practice  of  doing  it ;  I  think  Judge  Prindle  has,  in  one  or 
two  instances,  violated  the  statute  in  that  respect. 

Q.  About  what  time  did  that  conversation  occur  that  you  stat^  ! 
A.  It  is  sometime  in  the  summer  of  1867 ;  it  was  after  we  got  the 
Session  Laws  which  contained  the  act,  and  the  question  came  up 
and  was  talked  and  discussed. 

Q.  Give  us,  as  definitely  as  you  can,  the  time  when  you  received 
knowledge  at  the  surrogate's  office  of  the  passage  of  this  act?  A. 
It  was  not  until  the  Session  Laws  came  out,  sometime  during  the 
summer. 
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Q.  Do  yon  think  the  month  of  July?  A.  July  or  AugiiBt;  it 
might  have  been  earlier. 

Q.  Up  to  that  time  Judge  Prindle  continued  to  charge  the  fees 
that  he  had  previously  charged?  A.  No,  sir;  Judge  Prindle  had 
had  some  information,  some  talk ;  he  had  seen  something  in  the 
papers,  that  there  was  such  an  act. 

Mr.  E.  H.  Pbindlb — Let  me  call  your  attention  to  one  fact,  that  I 
was  in  the  convention  and  ascertained  the  tact,  and  wrote  him  a  letter ; 
I  don't  know  whether  Mr.  Ray  knew  it  or  not ;  that  was  the  first 
information  he  had  about  it ;  that  was  the  fact,  quite  likely. 

Mr.  Stanton — Can  you  tell  the  date  of  the  letter  you  wrote  him  t 

Mr.  E.  H.  PioNDLE — I  couldn't ;  I  was  in  the  convention,  and  the 
judge  from  Herkimer  county.  Judge  Graves,  who  was  a  member  of 
the  convention,  was  speaking  of  the  act ;  that  was  the  first  I  knew 
shout  it :  I  couldn't  tell  the  date ;  it  was  along  in  the  spring,  and  I 
fiat  down  at  once  and  wrote  a  letter  to  Judge  Prindle,  telling  him 
of  that  act,  and  I  think  I  sent  him  a  copy  of  it ;  I  won't  be  sure. 

Q.  Can  you  tell  up  to  what  time  the  judge  charged  this  regular 
fee  of  $13.50  on  the  proof  of  a  will ;  it  was  the  custom  to  charge 
thati  A.  I  say  I  presume  so ;  I  didn't  know  any  thing,  about  his 
charges. 

Q.  Up  to  what  time  did  he  continue  to  charge  those  fees  ?  A.  I 
<x>uldn't  give  the  date ;  but  I  will  tell  you  this  fact,  Judge  Prindle 
knew  something  about  it,  or  there  was  some  talk  that  there  was  such 
an  act  before  the  Legislature,  or  something  being  done  about  it,  and 
Judge  Prindle  stopped  taking  fees ;  told  them  to  wait,  in  an  estate 
that  he  knew  was  good  and  men  that  he  knew ;  he  let  the  thing  run ; 
there  were  several  estates  he  didn't  take  fees  in,  and  I  think  there 
were  two  or  three  estates  where  perhaps  he  may  have  taken  fees^ 
when,  in  fact,  perhaps,  they  were  abolished  before  he  learned  of  the 
fact. 

Q.  Where  he  thought  there  might  be  some  doubts  about  getting 
the  fee,  he  took  the  fee  2  A.  Not  after  he  knew  the  fee  was  abol- 
ished. 

Q.  Before  you  got  the  statutes  Y  A.  There  may  have  been  such 
cases ;  I  couldn't  specify  any  now. 

Q.  Can  you  tell  the  amount  that  the  judge  was  in  the  habit  of 
charging  for  blanks,  under  this  resolution  of  the  board  of  super  visoi's  ? 
A.  I  cannot. 

Q.  You  don't  know  the  amount  of  it  ?  A.  I  don't  know  the 
amount ;  I  never  knew  of  such  a  resolution,  I  think,  until  I  heard 
it  read  here  the  other  day. 
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Q.  You  figured  the  fees  in  several  cases  during  the  campaign,  that 
}^ou  charged  for  proof  of  a  will  ?  A.  I  knew  $13.50  was  Vhat  thejr 
said  the  fees  were. 

Q.  How  much  was  it  the  judge  claimed  during  the  campaign  that 
the  regular  fees  were  for  proving  a  will  ?  A.  I  don't  know  what  he 
claim^ ;  I  know  what  I  claimed,  $13.50 ;  it  was  conceded  that 
was  the  amount. 

Q.  Do  you  know  what  the  judge  claimed  was  the  regular  fee  on 
granting  letters  of  administration,  including  stamp ;  including  blank  ? 
A.  Five  dollars.- 

Q.  Are  you  sure  it  wasn't  six,  besides  blanks  ?  A.  I  always  did 
my  figuring  on  the  basis  of  five  dollars. 

Q.  How  much  on  granting  letters  of  guardianship  ?  A.  I  think 
three. 

Q.  Nothing  for  blanks  ?  A.  No ;  I  don't  know  what  Judge 
Prindle  did  ;  I  know  I  didn't  figure  on  that  basis. 

Q.  Do  you  recollect  receiving  the  letter  from  Mr.  White,  the 
executor  of  the  Bennett  estate^     A.  I  didn't  receive  it;  it  was 
handed  to  me  I  think  by  Dr.  Prindle ;  it  was  in  the  absence  of 
•  Judge  Prindle. 

Q.  The  letter  came  to  Judge  Prindle  himself,  from  White  if  A.  I 
think  it  did. 

Q.  You  made  out  the  papers,  and  sent  them  back  to  White!  A. 
I  did. 

Q.  In  answer  to  the  letters  ?  A.  I  knew  he  wanted  it,  and  he 
said  he  wanted  it  right  along,  and  Judge  Prindle  was  away  and 
wasn't  going  to  be  home  lor  some  days. 

Q.  Was  that  one  of  the  things  you  were  authorized  to  do?  A. 
No  ;  that  was  done  under  the  authority  of  the  clerk  of.  the  surrogate's 
court,  Thompson  ;  I  took  the  papers  to  him,  and  he  or  his  sub-clerk 
assisted  me  in  preparing  them  and  made  the  certificate  and  they 
were  sent  on. 

Q.  Under  whose  authority  were  the  charges  made  for  the  papers 
sent  i  A.  Under  my  own  and  nobody  else ;  I  am  responsible  for  that 
charge,  for  Judge  Prindle  did  not  know  any  thing  about  it. 

Q.  You  didn't  pay  any  regard  to  the  amount  of  the  legal  fee  pro- 
vided by  law  ?  A.  It  was  worth  more  to  count  every  \^ord  in  that 
long  string  of  papers ;  it  was  worth  about  as  much  as  to  make  the 
papers,  and  I  thought  $10  wasn't  too  much  ;  I  thought  it  was  worth 
it,  getting  the  certificate  and  every  thing  proper,  and  I  made  out  the 
bill. 
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Q.  You  ever  count  that  up  particnlarly  since,  to  ascertain  how 
much  the' legal  fee  would  be  t    A.  Yes,  sir. 

Q.  How  many  folios  did  you  find  in  the  papers  ?  A.  Over  100 ; 
that  is,  I  have  estimated  it. 

Q.  How  much  over  100  i  A.  About  130,  I  think ;  I  don't  know 
but  there  was  more. 

Q.  About  what  part  of  that  was  written  ?  A.  About  one-third 
periiaps  printed,  and  the  rest  written  ;  all  the  orders  came  out  of 
books  there  were  no  blanks  for ;  that  had  to  be  written  out  in  full ; 
I  called  the  will  five  folios,  and  there  was  nearly  six  of  it ;  I  had  to 
write  the  petition  out  in  full,  for  the  reason  the  original  petition  was 
on  the  old  blank  and  didn't  accord  with  the  new  blanks,  and  I  had 
to  write  that  out  in  full ;  I  recollect  that  distinctly. 

Q.  You  don't  claim  that  you  were  employed  by  the  executor  of 
the  Burdick  estate  2  A.  Not  except  what  I  have'  stated  in  regard  to 
it  constitutes  an  employment. 

Q.  He  came  into  tlie  office,  and  what  occurred  2  A.  He  was  noti- 
fied it  was  the  surrogate's  business  to  draw  those  papers,  and  attend 
to  the  mailing  of  the  citations. 

Q.  Who  did  the  judge  refer  him  to  ?  A.  I  presume  he  referred 
him  to  me ;  I  cannot  remember  distinctly  ;  it  seems  to  me  I  do  too  ; 
my  best  recollection  is  that  he  did  refer  him  to  me,  and  Mr.  Lane 
was  there,  and  Mr.  Craft  both. 

Q.  Did  you  ever  claim  that  you  were  ever  employed  as  attorney 
at  law  by  Craft,  the  executor  pf  that  estate  ?  A.  No,  sir ;  I  don't 
claim  I  was  engaged  or  employed  as  an  attorney  at  law,  perhaps,  by 
any  of  these  men,  for  I  understand  that  attorneys  at  law  are 
unknown  in  surrogates'  courts ;  there  is  no  such  thing  known  in  sur- 
rogates' courts. 

Q.  Judge  Prindle  himself  drew  a  part  of  the  papers  in  that  case  ? 
A.  He  commenced  the  petition  ;  I  think  he  tilled  the  affidavit. 

Q.  What  papers  did  he  draw  ?  A.  It  was  a  part  of  the  petition  ;  , 
then  after  Judge  Prindle  went  away,  spent  as  much  as  two  hours  in 
^tting  at  the  heirs,  and  relationship,  and  residences,  and  finally, 
when  we  got  all  through,  we  didn'  t  get  it  right,  and  after  I  sent  on 
a  citation  he  wrote  me  a  letter  changing  it,  and  I  had  to  go  to  work 
and  fix  over  a  new  citation. 

.  Q.  The  judge  was  anxious  to  go  away  or  had  to  go  away  ?    A.  I 
don't  know  as  he  was  anxious ;  he  went  away. 

Q.  He  had  the  executor  make  an  affidavit  to  the  petition,  to  be 
written  in,  after  he  was  away,  by  you?  A.  I  don't  know  that  he 
did  that. 
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•  Q.  Isn't  that  the  way  I  understood  your  evidence  1  A.  I  don't 
know  but  the  affidavit  was  made  afterward  and  swore  to  before 
Judge  Prindle. 

Q.  Didn't  I  understand  you  to  say  the  affidavit  was  tilled  out  and 
sworn  to,  and  that  it  was  the  understanding  you  were  to  fill  it  in 
afterward  ?     A.  That  I  was  to  write  in  the  facts. 

Q.  Write  in  the  facts  afterward  ;  isn't  that  the  way  the  business 
was  transacted  i  A.  I  don't  know  but  it  was,  but  I  wouldn't  be  sure 
whether  that  affidavit  was  sworn  to  before  or  after  the  petition  was. 
made  out ;  my  memory  is,  there  was  a  court  there  at  that  time,  or 
some  legal  proceeding  at  the  court-house,  and  I  think  I  am  positive 
in  regard  to  that;  there  was  a  court  or  some  legal  proceeding  at  the 
court-house,  in  which  Judge  Prindle  was  acting  as  judge,  and  he 
had  got  to  go  to  the-court  house ;  that  is  the  way  the  facts  were ;  he 
told  them  it  wasn't  his  business  to  do  it  at  all,  and  I  know  I  filled 
out  the  petition,  or  had  it  filled  out. 

Q.  You  say  that  Furman  swore  the  estate  was  worth  $2,000  in 

the  petition  ?    A.  That  was  what  it  was  put  in  the  petition. 

Q.  Re<ad  it  and  see  if  it  states  that?  (Handing  the  witness  a 
paper.)    A.  That  the  real  and  personal  estate  didn't  exceed  the  sum 

of  $2,000. 

Q.  He  didn't  swear  absolutely  that  it  was  $2,000  ?  A.  No,  sir  ; 
no  man  could. 

Q.  Then  you  are  mistaken  about  that?  A*  I  can  tell  you  just 
how  that  thing  is  always  done* 

Q.  We  have  already  had  that?     A.  No. 

Mr.  Peokham — We  haven't  asked  you  for  it  now,  and  we  don't 
want  it. 

Q.  How  much  money  was  paid  to  you  by  Judge  Prindle  in  the 
Trask  estate  ?    A.  The  Almon  Trask  estate  ? 

Q.  Fes,  sir.     A.  Bradley  Gregory,  executor  ? 

Q.  Yes,  sir.  A.  My  charge  was  $35 ;  I  got  $25 ;  I  remember 
that  distinctly. 

Q.  Has  Gregory  had  a  final  settlement  of  that  estate?    A.  No. 

Q.  You  gave  Gregory  a  receipt  ?  A.  I  don't  remember  that  I 
ever  did;  the  money  wasn't  to  pay  me,  it  was  paid  to  Judge 
Prindle. 

Q.  You  never  gave  him  a  receipt  for  it?  A.  I  don't  remember 
that  I  ever  did. 

Q.  What  was  that  charge  for?  A.  For  services  on  the  proof  of 
the  will  and  counsel  fee. 
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Q.  Connsel  fee  in  what  matter,  in  connection  with  the  estate?  A. 
Well,  you  may  put  it  that  alone  if  you  want  to ;  I  made  him  no 
extra  charge  for  searching  of  the  will,  and  counsel  fee  in  regard  to 
other  matters;  put  it  at  $35,  and  Judge  Prindio  collected  the 
twenty-five  and  said,  "let  it  go  at  that,"  that  "that  was  enough," 
and  paid  it  to  me. 

Q.  The  judge  assumed  to  regulate  your  fees  in  that  matter?  A. 
In  regard  to  the  estates  he  did. 

Q,  The  fees  you  have  charged  in  this  case  have  been  regulated  by 
Judge  Prindle  mostly  ?    A.  Sometimes  they  have. 

Q.  Have  they  mostly  ?  A.  On  final  settlement  I  think  always, 
or  nearly  always,  and  in  regard  to  the  proof  of  wills,  they  haven't 
been  regulated,  probably  not  one  case  in  ten ;  that  is  the  only  case 
that  I  remember  of  where  he  made  any  regulations,  and  that  is  the 
only  regulation  he  made  in  regard  to  that ;  but  on  the  final  settle- 
ments he  always  reviewed  the  whole  thing,  and  if  I  had  charged 
what  he  thought  too  much  on  the  proof  of  the  will,  or  granting 
letters  of  administration,  he  cut  me  down  on  the  final  settlement. 

Q.  Can  you  tell  a  case  where  he  ever  cut  you  dowp  on  final 
settlement  ?  A.  Yes,  sir,  the  Sylvester  Benton  estate  was  one  that 
he  cut  me  down  on. 

Q.  How  much  did  you  charge  in  that  ?  A.  I  don't  know ;  I 
think  it  was  $30,  and  I  think  he  paid  me  $20. 

Q.  How  long  were  you  engaged  in  it?  A.  In  the  settlement  of 
the  estate  ? 

Q,  Yes,  sir.     A.  Three  days. 

Q.  Was  there  a  long  account  in  that  case  ?  A.  Well,  the  account 
was  not  so  long  as  it  took  to  get  the  account  in  shape ;  it  is  not  the 
mere  drawing  of  the  account  that  makes  the  work  on  a  final  settle- 
ment ;  it  is  the  getting  of  the  facts  and  figures  in  shape ;  the  mere 
writing  of  the  account  isn't  worth  more  than  $2,  perhaps. 

Q.  Do  you  claim  that  you  were  employed  by  Mr.  Eddy  in  the 
Eddy  estate?  A.  Yes,  sir,  I  do;  both  Mr.  Eddy  and  Mr.  Emmer- 
eon  understood  it  well;  I  was  expressly  employed;  Judge  Prindle 
was  not  in  the  oflice,  and  Mr.  Eddy  didn't  pass  a  word  with  him 
about  it. 

Q.  Mr.  Eddy  went  into  the  oflice  to  see  Judge  Prindle,  didn't  he  ? 
A.  I  don't  know  what  he  came  there  for,  only  as  he  stated  it  there. 

Q.  That  money  was  not  paid  to  you,  was  it,  by  Mr.  Eddy  ?  A. 
Yes,  sir,  paid  directly  to  me ;  Judge  Prindle  was  not  there  when  it 
was  paid. 


808  PROCEEDINGS  IN  THE 

Q.  WaB  Judge  Prindle  there  at  any  time  <iuring  the  time  Mr- 
Eddy  was  there  on  this  business  t    A.  No,  sir. 

Q.  Then  Mr.  Eddy  and  Judge  Prindle  were  not  there  at  any 
time  together?  A.  No,  sir,  at  no  time ;  possibly  I  might  have  been 
at  the  table  writing  and  Mr.  Eddy  might  have  passed  into  the  office 
before  Judge  Prindle  went  out  and  I  not  have  seen  him ;  but  the 
witnesses  came  and  Mr.  Eddy  was  not  with  them;  the  will  was 
proved  in  the  forenoon ;  admitted  to  probate ;  Judge  Prindle  made 
all  the  orders ;  there  were  some  papers  that  I  was  making  out  that 
Judge  Prindle  had  nothing  to  do  with ;  and  he  went  to  his  dinner ; 
in  the  afternoon  Judge  Prindle  did  not  come  until  three  or  four 
oY'lock ;  Mr.  Eddy  came  in,  paid  me  the  money,  and  took  the  papers 
and  went  away  before  Judge  Prindle  came  to  the  office. 

Q.  Now,  sir,  your  recollection  in  all  these  cases  is  so  distinct  that 
you  are  able  to  testify  that  an  interview  did  occur  between  an 
executor  and  Judge  Prindle  with  more  certainty  than  the  executor 
himself,  who  never  transacted  business  at  the  office  but  once  or 
twice?  A.  I  am  able  to  testify  distinctly  in  regard  to  some  of 
these  transactions ;  I  know  the  fact  that  the  executors  themselves, 
when  they  have  testified,  have  either  been  mistaken  or  have  mis- 
represented, willfully,  one  or  two  facts. 

Q.  These  executors  that  have  been  sworn  have  not  testified  truth- 
fully ;  that  is  what  you  mean  ?  A.  I  don't  say  that  they  have  vnts^i- 
tionaUy  testified  to  any  thing  that  was  not  so;  but  I  say  that  they 
have  stated  facts  that  did  exist ;  I  think  that  some  of  these  persons 
have  honestly  supposed  when  I  have  done  the  business,  when  they 
have  been  referred  in  that  way,  and  I  have  done  the  business  for 
them  and  drawn  the  papers,  perhaps  they  have  honestly  supposed 
that  I  was  acting  as  surrogate's  clerk. 

Q.  Don't  you  think,  sir,  that  they  have  generally  supposed  that  ? 
A.  No,  sir. 

Q.  In  these  cases,  sir,  did  you  ever  inform  an  executor  or  admin- 
istrator, when  he  was  referred  to  you  by  Judge  Prindle,  that  you 
would  charge  him  as  an  attorney  at  law  for  these  services  ?  A.  Tes, 
sir. 

Q.  State  what  cases  ?     A.  In  'most  every  instance. 

Q.  You  stated  beforehand  that  you  should  charge  them  as  an 
attoniey  at  law  ?  A.  You  wish  me  to  confine  myself  to  those  cases 
in  proof? 

Q.  Yes,  sir.  A.  The  Barrows  estate  is  one ;  the  Trask  estate  was 
another ;  Mr.  Gregory  understood  it  distinctly  ;  I  don't  recall  any 
other  now. 
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Q.  Tou  don't  think  of  any  others  where  you  informed  them  that 
yon  sliould  charge  theni  as  an  atton\,ey  1  A.  There  don't  any  come 
>to  my  mind  now ;  if  you  call  my  attention  to  the  parties,  perhaps  I 
conld  remember ;  I  don't  think  that  I  have  drawn  the  papers  or 
took  the  papers  to  prove  six  wills  in  my  life,  take  them  all  together* 
but  what  I  have  had  an  express  agreement  or  talk  with  the  executor 
beforehand  as  to  what  ray  charges  would  be,  and  he  would  ask  me 
to  make  it  as  low  as  I  could* 

Q.  I  would  rather  have  your  evidence  confined  to  the  particular 
matters  that  I  call  your  attention  to ;  if  you  can  name  any  more 
cases,  please  state  them  ?  A.  If  you  will  give  me  the  charges  I  will 
look  them  over  and  state  every  one. 

Q.  Well,  I  have  already  asked  you  with  reference  to  most  of  these 
estates ;  in  the  case  of  the  Lewis  estate,  did  you  inform  Mr.  Brown, 
the  executor?  A.  No,  sir;  he  did  not  understand  but  what  there 
were  fees  to  be  paid  to  the  surrogate  until  he  came  to  pay  his  bill ; 
he  then  a&iked  Judge  Prindle  what  the  fees  were  (so  he  informed 
me) ;  Judge  Prindle  told  him  there  were  no  fees,  but  he  ought  to 
pay  me  for  drawing  the  papers ;  and  he  asked  Judge  Prindle  how 
much  he  should  pay  me,  and  the  judge  said  ten  dollars  would  be 
about  right. 

Q.  Your  recollection  about  that  is  much  more  distinct  than  the 
recollection  of  the  executor  ?  A.  It  is,  sir,  for  the  reason  that  the 
executor  has  stated  that  he  had  Judge  Prindle's  receipt,  and  was 
just  as  positive  about  that  as  he  was  of  any  thing  to  which  he  tes- 
tified, and  afterward  found  that  he  had  not  Judge  Prindle's  receipt, 
bnt  my  receipt. 

Q.  Did  you  draw  the  preliminary  papers  in  the  Cassells  estate  t 
A.  No,  sir,  I  did  not. 

Q.  Who  drew  those?     A.  Judge  Prindle. 

Q.  Did  you  have  any  thing  to  do  with  the  matter  ?  A.  Not  until 
the  final  settlement,  only  that  during  the  time  within  a  few  days 
or  a  week  or  two  after  the  money  was  paid  to  Judge  Prindle,  he 
informed  me  of  the  transaction  and  paid  me  the  money,  telling  me 
that  he  had  agreed  that  I  should  do  the  whole  business  in  the  final 
settlement  of  the  estate  for  that  amount  of  money. 

Q.  Do  you  say  that  you  read  these  receipts  over  to  Mr.  Coates, 
that  you  gave  him  ?  A.  Yes,  sir ;  and  I  read  over  the  final  account 
to  him. 

Q.  You  read  the  receipts  over  to  him ;  you  can  swear  to  thatposi- 
tively  ?    A.  I  can,  sir. 

Q.  That  was  after  election,  wasn't  it  ?    A.  Yes,  sir. 
102 
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Q.  You  fixed  that  up  bo  that  it  would  show  in  proper  shape  for 
the  receipt  of  this  $25  that  the  judge  had  received  previously,  did 
yout    A.  No,  sir. 

Q.  How  did  you  fix  it?  A.  "Well,  I  will  show  you  how  I  "  fixed'* 
it ;  there  was  no  fix  about  it ;  I  wrote  it  in  there  and  he  swore  to 
it ;  the  citations  were  not  made  out  by  Judge  Prindle,  or  the  proof 
of  the  will,  either ;  the  papers  themselves  show  that  it  was  not  done 
by  him  (referring  to  papers) ;  I  am  mistaken  in  regard  to  that ;  here 
is  a  petition  for  final  settlement. 

By  Mr.  Peokhah: 
Q.  Is  it  possible  that  you  are  mistaken  about  any  thing!  A.  Yes^ 

sir,  I  am  mistaken  in  regard  to  that;   I  ^^ fixed"  the  account  in  thia 

way  (reading  from  account  as  follows) : 

To  paid  Helen  E.  Coates  her  Jegacy  as  per  will $500  00 

In  addition  to  the  above,  I  have  paid  the  following  expen- 
ses of  settling  the  said  estate : 

Expenses  to  Norwich   and   other  places  on  business  of 
estate . .   . .  .-w 4  70 

County  clerk's  fees 1  OO 

Sherburne  News,  publishing  notice  to  creditors  to  present 

their  claims 13  60 

Fees  of  witness  to  will 7  00 

G.  W.  Ray,  attorney,  services,  etc.,  at  surrogate's  office, 

drawing  papers,  etc.,  and  attending  the  final  accounting 

and  settlement  . .      19  S& 

Q.  That  is  enough?  A.  There  are  other  statements  here  in 
regard  to  it. 

Q.  Then  this  $25  that  was  taken  previously  by  Judge  Prindle — 
what  does  the  account  say  in  regard  to  that  ?  A.  It  must  have  been 
paid  on  the  16th  of  December,  1870. 

Q.  And  what  time  was  this  final  accounting  t  A.  The  20th  ot 
December,  1871. 

Q.  That  $25  that  had  been  paid  more  than  a  year  before  to  Judge 
Prindle  was  decided  at  the  time  o(  giving  the  receipt,  and  two 
receipts  given  ?     A.  Yes,  sir. 

Q.  How  were  those  receipts  fixed  1  A.  "Why,  tliey  were  written 
just  as  they  read  ;  I  think  one  of  them  read,  to  Judge  Prindle  for 
the  stamps. 

Q.  One  of  them  was  signed  by  the  judge  himself  was  it  ?  A.  I 
think  BO. 

Q.  And  that  was  for  the  stamps  ?    A.  Those  were  for  the  legal 
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disbarsements  that  the  surrogate  would  make  in  the  performance  of 
his  oflScial  duties. 

Q.  Did  the  judge  sign  the  receipt,  then,  for  just  as  much  as  it  was- 
proper  for  him  to  receive  at  that  time  ?     A.  Yes,  sir. 

Q.  And  tlien  yon  signed  a  receipt  as  coming  from  the  hands  of 
the  judge  for  the  remainder  of  the  $25 !  A.  I  drew  a  receipt  for 
the  balance  and  stated  in  that  receipt  that  it  was  received  from  H. 
G.  Prindle. 

Q.  And  those  receipts  were  for  that  money  Ihat  Judge  Prindle 
had  received,  more  than  a  year  before  that  ?  A.  Yes,  sir ;  those 
leceipts  should  have  been  attached  to  the  account ;  that  was  the- 
proper  place  for  them ;  it  was  not  intended  that  they  should  be  taken 
away  by  the  executor. 

By  Senator  D.  P.  Wood  : 
Q.  Was  the  money  paid  over  to  you  by  Judge  Prindle  at  the- time 
of  the  giving  of  the  receipt  by  you  ;  or  had  it  been  paid  to  you  pre- 
viously by  the  judge  ?  A.  To  me  previously  by  the  judge ;  the 
money  was  paid  to  me,  by  Judge  Prindle,  a  few  days  or  a  week  or 
two  alter  it  was  received  by  him ;  nearly  a  year  before  election  came 
up,  or  before  there  was  any  talk  about  it. 

By  Mr.  Stanton  : 

Q.  How  much  money  did  he  pay  you  that  time !  A.  I  can't, 
swear  positively. 

Q.  Well,  sir,  I  would  like  to  have  you  get  at  it  as  near  as  you 
can  ?  A.  It  would  be  impossible  for  me  to  swear  from  recollection^ 
anywhere  within  two  or  three  dollars ;  it  was  something  in  the 
Deighborhood  of  twenty  or  twenty-five  dollars;  may  have  been 
twenty-seven  dollars,  or  may  have  been  eighteen  or  nineteen  dollars. 

Q.  In  the  Owens  estate,  were  you  employed  by  the  executor? 

A.  Yes,  sir. 

Q.  Who  drew  the  papers?  A.  I  did,  sir ;  every  one  of  them,  I 
think. 

Q.  Who  received  the  money  for  transacting  the  business  ?  A» 
The  money  was  paid  to  Judge  Prindle,  I  think,  in  the  back  room,, 
and  he  passed  it  to  me ;  $10  at  one  time,  and  $20  at  another  time. 

Q.  Were  you  appointed  special  guardian  at  that  time,  do  you  say  ? 
A.  On  the  final  settlement,  do  you  mean  ? 

Q.  Yes.  A.  No,  I  think  I  was  not ;  I  think  Dr.  Prindle  was  the 
special  guardian  on  final  settlement ;  I  am  quite  positive  about  it ;. 
Dr.  Prindle  was  very  frequently  appointed  special  guardian. 
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Q.  The  judge  had  authority  from  jou,  in  all  these  eases,  to  collect 
money  for  you?    A.  No,  sir. 

Q.  He  did  it  without  authority,  then  ?  A.  When  the  money  was 
paid  to  him  it  was  without  authority  to  collect  it  or  authority  to 
receive  it. 

Q.  At  the  time  of  the  granting  of  letters  upon  the  Chapin  estate, 
jou  say  the  judge  told  you  to  go  to  the  office  and  make  up  the  papers 
for  settling  the  estate  ?  A.  Judge  Prindle  said  to  me  substantially 
then  that  there  were  some  parties  there  who  wanted  to  prove  a  will 
^nd  settle  up  an  estate,  and  he  had  told  them  that  he  would  have  me 
s,t  the  office,  and  that  the  business  would  be  all  transacted  and  done 
there ;  requested  me  to  go  to  the  office  for  that  purpose,  which  I  did. 

Q.  Were  you  employed  in  the  matter  otherw^ise  than  by  this 
<iirection  of  Judge  Prindle?  A.  I  went  into  the  office  and  asked 
the  parties  what  they  wanted  done,  and  they  stated  it  over  there ; 
I  drew  the  petition  and  papers  for  the  proof  of  the  will,  and  drew — 

Q.  Were  you  employed  in  the  matter  otherwise  than  by  the  direc- 
tion of  Judge  Prindle  ?     A.  No,  sir ;  only  as  I  have  stated. 

Q.  In  that  case  did  you  inform  them  that  you  should  charge  them 
as  an  attorney  at  law?  A.  No,  sir;  1  did  not ;  there  was  nothing 
thought  about,  it  or  said  about  it. 

Q.  Now,  sir,  in  the  Adelaide  E.  Parker  estate,  do  I  understand 
you  to  say  that  the  money  was  paid  to  you  by  Judge  Prindle  i  A* 
Yes,  sir. 

Q.  Were  you  present  at  the  time  that  business  was  done  ?  A.  At 
the  time  Mr.  Parker  was  there  ? 

Q.  Yes.    A.  Yes,  sir. 

Q.  Who  drew  the  letters  that  were  issued  to  him  ?  A.  I  think 
Judge  Prindle  did ;  Judge  Prindle  I  am  certain  drew  the  bond. 

Q.  Drew  the  letters  also,  did  he?    A.  I  think  he  did. 

Q.  In  that  case  did  you  inform  him  that  you  should  charge  him  as 
iittorney  at  law  ?     A.  I  don't  think  I  did. 

Q.  Were  you  employed  by  him  ?  A.  Perhaps  he  wouldn't  call 
it  an  employment. 

Q.  Well,  sir,  how  did  you  come  to  do  the  work,  because  Judge 
Prindle  requested  you  to  do  it?    A.  He  was  there  and  wanted  it 

<lone. 

Q,  The  judge  asked  you  to  do  it,  didn't  he  ?  A.  1  don't  remem- 
ber that ;  perhaps  he  did. 

Q.  In  the  Miller  estate,  do  you  remember  wKen  the  petition  was 
<irawn  for  granting  letters  in  that  estate ;  the  application  made  for 
the  proof  of  the  will?     A.  It  was  about  the  3d  of  April,  1867. 
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Q.  That  wa8  before  yoa  were  admitted  as  an  attorney  at  law  ?  A» 
Yes-  sir. 
Q.  Who  drew  the  papers  ?    A.  I  did. 

Q.  At  whose  reqnest  t  A.  At  the  request  of  John  Mitchell,  I 
think ;  yes,  I  think  he  did  the  talking. 

Q.  State  the  language  that  was  used,  if  you  can  f  A.  I  can't  da 
it;  Mr.  Mitchell  came  there  with  Mrs.  Milner;  Judge  Prindle-waa 
not  there ;  Mr.  Mitchell  stated  what  business  he  wanted  done,  and 
I  went  to  work  and  done  up  the  petition ;  I  made  the  arrangement 
witli  Mr.  Mitchell  that  Judge  Prindle  should  go  to  llf  rs.  Milner's 
house  and  take  her  affidavit,  which  Judge  Prindle  did ;  whether 
Mr.  Mitchell  afterward  came  to  the  office  and  swore  to  it,  or  whether 
Jadge  Prindle  went  to  his  store,  I  couldn't  state. 

Q.  You  were  appointed  as  guardian  for  two  infants  in  that  case  ? 
A.  I  was. 

Q.  Did  vou  receive  the  money  for  it?    A.  I  received  $20  of 
Judge  Prindle. 

Q.  When  was  that  paid  to  you?  A.  It  was  paid  to  me  within  a 
month  or  two  after ;  I  wanted  some  money ;  I  was  going  away  some- 
where ;  Judge  Prindle  told  me  I  was  entitled  to  my  pay  in  that 
case,  and  that  when  he  collected  his  fees  from  John  Mitchell,  he 
would  collect  it  all  together. 

Q.  Were  you  paid  more  than  $20  in  reference  to  that  matter  ? 
A.  I  think  not. 

Q.  You  say  that  was  in  wliat  month  ?  A,  I  think  it  was  the  3d 
of  April,  1867;  my  papers  would  show. 

Q.  You  have  stated  what  the  commissions  of  Mr.  Mitchell  were 
in  that  case?  A.  I  think  I  stated  that  the  commissions  were  $400, 
as  sliown  by  the  final  accounting. 

Q.  And  you  stated  the  estate  was  about  $20,000?  A.  The  account, 
shows  something  over  $21,000. 

Q.  Do  you  not  know,  sir,  that  was  a  very  complicated  estate ; 
Mr.  Milner  was  a  member  of  two  dijBEerent  partnerships,  the  affairs 
of  which  were  unsettled  when  he  died,  were  they  not  ?    A.   Yes 
Bir. 

Q.  And  Mr.  Mitchell  employed  an  attorney  to  close  up  the  affairs 
of  those  partnerships  ?    A.  I  suppose  he  did. 

Q.  And  it  was  for  those  services  that  you  have  stated  Mr.  Mitchell 
employed  an  attorney  and  paid  $300  ?     A.  That  is  my  supposition ;. 
he  employed  an  attorney  on  the  final  accounting. 
Q.  Who  did  he  employ  at  that  time  ?     A.  Geo.  W.  Marvin. 
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Q.  Were  jon  present  at  the  time  of  the  final  accounting  ?  A. 
Yes,  sir. 

Q.  Do  yon  know  how  much  mon^  was  demanded  of  Mr.  Mitchell, 
iind  how  much  he  paid  at  that  time  ?  A«  Thirty-five  dollars  was 
demanded  of  him. 

Q.  Do  you  know  what  that  $35  was  for!  A.  Yes,  sir;  it  was 
for  what  money  Judge  Prindle  had  paid  me  for  my  services  in  the 
matter,  and  for  Judge  Prindle's  fees. 

Q.  And  that  was  all  t  A.  Why  Judge  Prindle  probably  charged 
him  some  interest  on  the  money ;  and  the  will  was  proved  some 
time  about  the  27th  of  April,  1867,  and  John  Mitchell  did  not  paj 
those  fees  until  four  years  afterward,  and  I  presume  Judge  Prindle 
charged  him  interest  on  that  bill  during  that  time,  as  he  was  entitled 
to  do. 

Q.  There  was  no  claim  that  any  part  of  it  was  for  stamps  ?  A. 
No,  sir ;  not  unless  there  was  a  probate  made  out ;  and  I  think  there 
was  ;  there  must  have  been  fifteen  cents  of  it  for  stamps. ' 

Q.  .Who  appeared  as  the  special  guardian  or  guardian  cul  litem  of 
the  infants  at  the  time  of  the  proving  of  the  will?    A.  I  did. 

Q.  Who  appeared  at  the  time  of  the  final  accounting  ?  A.  Andrew 
£hepardsou,  a  member  of  Assembly ;  he  was  allowed  $10  for  it  and 
received  it. 

Q.  You  never  claimed  to  have  been  employed  as  attorney  in  that 
<»8e  at  all  t    A.  No,  only — 

Q.  No  further  than  the  appointment  as  guardian  ad  litem  t  A* 
No,  sir. 

.  Q.  In  that  case  did  you  ever  make  any  afiidavit  as  guardian  adr 
ZUem  in  reference  to  the  duties  that  you  had  performed  ?  A.  No, 
air. 

Q.  Did  you  in  any  case  where  you  have  been  appointed  guardian 
^  litem  make  an  affidavit  as  to  the  duties  that  you  had  performed 
in  the  matter  to  have  filed  before  you  received  your  money  I  A.  I 
think  not. 

Q.  There  never  was  any  practice  of  that  kind  in  your  court !  A. 
I  think  not ;  the  surrogate's  court  I  suppose  you  are  speaking  of ;  I 
think  the  statute  calls  it  a  ^^ special  guardian"  and  does  not  say 
^'guardian  ad  litem ;^^  the  consent  was  always  signed  and  filed 
and  then  the  guardian  performed  his  duties ;  I  suppose  assuming 
the  responsibility  that  it  was  properly  done. 

Q.  Now,  sir,  in  this  Ferguson  estate  you  do  not  claim  ever  to  have 
been  employed  as  attorney,  do  you  t    A.  No,  sir. 
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Q.  Do  jon  mean  to  say,  sir,  that  the  receipt  jou  gave  in  that  case 
does  not  say  "  for  H.  G.  Prindle  "  t  A.  I  don't  think  it  does. 

Q.  What  do  you  think  it  does  say  ?  A.  I  think  the  receipt  was 
signed  first  by  me  in  one  style  of  handwriting ;  then  I  know  that  I 
had  a  conflict  with  the  executor,  and  he  wanted  a  receipt  of  Judge 
Prindle,  and  finally  I  told  him  I  would  put  in  the  surrogate's  name ; 
should  not  make  it  any  stronger,  for  I  hadn't  any  authority  to  do  it ; 
I  think  the  receipt  shows  that  it  was  not  for  surrogate's  fees  nor 
di8bursements ;  it  may  have  been  for  some  surrogate's  disburse- 
ments, but  I  think  it  expresses  on  its  face  that  it  was  for  special 
guardian ;  if  it  says  "  For"  on  it,  I  think  that  that  "  For"  has  been 
put  there  by  some  other  person ;  for  I  did  not  receive  that  money 
for  him. 

Q.  What  was  the  money  for  that  you  received?  A.  For  services 
as  special  guardian ;  for  stamps,  and  for  examining  the  law  for  the 
executor. 

Q.  That  is,  fees  as  counsel  or  attorney  ?    A.  For  what  I  did. 

Q.  It  was  for  your  services  as  attorney?  A  It  was  not  in  connec- 
tion with  the  proof  of  the  will  at  all ;  it  was  for  services  that  I  per- 
formed after  the  will  was  proved. 

.  Q.  You  knew  at  the  time  that  he  thought  he  was  doing  business 
with  the  surrogate,  didn't  you?  A.  He  did  do  business  with  the 
surrogate. 

Q.  Well,  sir,  didn't  you  know  at  that  time  that  he  supposed  he 
was  doing  business  entirely  with  the  surrogate ;  surrogate's  duties  ? 
A.  I  know  that  he  not  only  supposed  he  was,  but  that  he  knew  he 
was. 

Q.  You  did  not  daim  to  him  that  you  was  attorney  in  the  case  ? 
A.  No,  sir. 

Q.  You  didn't  claim  to  charge  him  as  attorney  in  the  case,  did 
you  ?     A.  No,  sir. 

Q.  Or  attorney  in  any  case?  A.  I  claimed  to  charge  him  as 
special  guardian,  and  for  disbursements,  stamps,  etc. ;  and  I  increased 
my  charge  for  the  reason  that  I  spent  some  little  time  in  examining 
the  law  at  his  request. 

Q.  Was  there  any  order  entered,  ordering  the  judgment  of  any 
fees  to  you  as  special  guardian  ?    A.  I  don't  know,  sir.  * 

Q.  Well,  you  would  have  known  it  if  there  had  been,  would  you 
not  ?  A..  Probably  not ;  I  didn't  have  much  of  the  orders  in  the 
surrogate's  office. 

Q.  Didn't  you  usually  enter  the  orders  upon  granting  letters  ot 
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administration  ?  A.  I  frequently  did  it  when  Judge  Prindle  was 
pressed  and  I  had  leisure. 

Q.  Do  jon  know  of  a  single  case  where  yon  have  received  money 
as  special  guardian,  or  guardian  ad  litems  where  there  has  been  aa 
order  entered,  ordering  payment  of  that  money  to  you  as  such 
guardian  ?  A.  I  don't  know  as  I  could  specify  any  case  now,  and 
I  don't  know  but  every  order  that  Judge  Prindle  has  made  specifies- 
it. 

The  hour  of  2  o'clock  having  arrived,  the  Senate  took  a  recess 
until  4  o'clock. 


The  Senate  re-assembled  at  4  o'clock,  p.  ic 

Gbobgb  W.  Bat  resumed  on  the  cross-examination. 

By  Mr.  Stanton  : 

Q.  Do  you  claim  that  you  were  employed  as  attorney  in  the  case 
of  Mrs.  Hadlock  ?    A.  I  do. 

Q.  By  whom  were  you  employed  t      A.  I  was  employed  by  her, 

Q.  The  executor  himself  had  an  attorney,  hadn't  he  ?  A.  Yes,. 
sir ;  I  had  nothing  to  do  whatever  with  the  papers  or  services  in 
the  matter  of  proving  the  will ;  with  that  I  had  nothing  to  do. 

Q.  What  did  you  have  something  to  do  with  i  A.  With  arrang- 
ing to  get  Mr.  Wescott  to  renounce  and  leave  the  matter  in  the 
hands  of  Mrs.  Hadlock  entirely. 

Q.  You  say  letters  had  already  been  issued  to  Mr.  Wescott?  A. 
I  say  letter^  were  made  out  to  him,  but  they  were  recorded  ia  the 
book,  and  were  never  delivered  to  him. 

Q.  You  say  that  they  were  scratched  off  from  the  books,  as  I 
understand  ?    A.  Yes,  sir ;  they  were. 

Q.  Who  did  that?    A.  I  can't  tell  you. 

Q.  You  don't  know  who  scratched  them  off  ?  A.  No,  sir,  I 
don't ;  whether  Judge  Prindle  or  I  did  it ;  I  think  it  was  done  by 
Judge  Prindle,  but  I  can't  tell  yon. 

Q.  Those  books  are  not  here,  I  suppose  ?    A.  No,  sir. 

Q.  How  much  money  did  you  receive  from  that  estate?  JL. 
From  the  Hadlock  estate  ? 

Q.  Yes,  sir.      A.  I  received  thirty-five  dollars  in  all. 

Q.  Who  did  you  receive  from  ?    A.  Mrs.  Hadlock. 

Q.  You  received  no  part  of  that  from  Judge  Prindle  ?  A.  No 
part  of  it  from  him. 
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.    Q.  Who  was  in  the  office  when  that  was  paid  by  her  i    A.  No 
one  but  myself. 

Q.  Did  you  give  her  a  receipt?    A.  I  can't  tell  you  now. 

Q.  You  say  you  served  the  citations  in  the  Bowdish  case  ?  A. 
Yes,  sir. 

Q.  How  did  you  come  to  go  and  travel  over  the  country  to  serve 
citations  with  a  liveiy  team  t  A*  I  did  not,  only  in  one  instance 
with  a  livery  team ;  yes,  I  did  two. 

Q.  Where  did  you  go  then  1  A.  The  first  time  was  from  Nor- 
wich to  Freetown,  in  Cortland  county;  I  should  not  have  gone  if 
it  had  not  been  for  the  purpose  of  seeing  Mrs.  Ogden  ;  one  pur- 
pose was  to  serve  the  citation,  and  another  was  to  see  her  in  regard 
to  statements  and  declarations  that  had  been  made  by  the  widow, 
and  Mr.  Bowdish,  who  was  there  a  short  time  before  he  died ; 
mainly  for  the  purpose  of  getting  evidence. 

Q.  Was  there  any  contest  made  by  Mrs.  Bowdish  in  the  matter  t 
A.  Th^e  was  on  the  start. 

Q.  What  contest  was  there  i  A.  She  claimed  that  she  was  not  a 
resident  of  the  State  of  New  York ;  she  claimed  that  her  husband 
was  not  &  resident  of  the  State  of  New  York  at  the  time  of  his 
death ;  that  he  had  changed  his  residence  to  the  State  of  Ohio,  and 
that  the  surrogate  of  Chenango  county  had  no  jurisdiction  in  the 
matter,  whatever. 

Q.  Where  did  she  make  the  daim  t  A.  At  the  surrogate's  office 
and  at  the  time  I  served  the  citation  upon  her ;  that  claim  was  made 
as  I  understood  from  the  legatees  and  heirs;  she  abandoned  it 
finally. 

Q.  There  was  no  contest  before  the  surrogate  ?    A.  No,  sir. 

Q.  There  was  no  contest  of  any  kind  in  the  matter,  over  any 
question,  before  the  surrogate  i    A.  Yes,  sir. 

Q.  Well,  what  question  *?  A.  There  was  no  contest  before  the 
fnuTogate,  but  the  preparations  were  made  just  the  same. 

Q.  How  many  of  the  heirs  did  you  have  consultations  with  in 
that  matter  ?     A.  Four  that  I  think  of  now. 

Q.  Who  were  they  ?  A.  C.  G.  Bowdish,  W.  W.  Bowdish, 
Arvina  C.  Bowdish  and  Susannah  Ogden  ;  there  were  other  heirs 
with  whom  I  had  consultations  at  Richfield  Springs  ;  two  of  them  ; 
I  would  not  pretend  to  tell  their  names  now ;  their  names  were 
Bowditth. 

Q.  Did  you  have  much  conversation  with  the  Widow,  when  you 
went  up  there  to  serve  the  citation  ?    A.  But  very  little. 

103 
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Q.  Have  you  detailed  the  whole  of  it,  npon  jour  direct  examina- 
tion ?    A.  I  presume  not ;  I  can't  recollect  it  all  now,  Mr.  Stanton. 

Q.  Do  you  mean  to  say  she  claimed  in  the  conversation  then  that 
she  was  going  to  Ohio  i    A.  Yes,  sir ;  she  did. 

Q.  You  heard  her  evidence  here  upon  the  stand,  didn't  you  ?  A. 
I  think  I  did. 

Q.  She  swore  falsely  upon  that  point,  did  she  ?  A.  No,  sir,  I 
don't  say  that ;  I  think  she  is  mistaken  in  regard  to  it. 

Q.  What  was  it  that  she  said ;  can  you  give  her  language  in  ref- 
erence to  going  to  Ohio  ?  A.  Oh  I  she  claimed  she  was  a  resident 
of  Ohio. 

Q.  Did  she  claim  she  was  going  there  f    A.  Yes,  sir. 

Q  What  did  she  say  ?  A.  She  said  she  was  going  to  take  the 
will  and  go  to  Ohio,  and  that  there  she  could  hold  all  of  the  prop- 
erty in  spite  of  the  will ;  that  she  was  a  widow ;  she  claimed  fur- 
ther that  at  least  half  of  that  property  was  her  own  individual  prop- 
erty, and  that  her  husband  (Leonard  Bowdish)  had  no  right  to  will 
it  away,  and  she  claimed  that  she  should  make  that  claim. 

Q.  But  she  didn't  make  any  such  claim,  did  she  t  A.  There  has 
not  been  a  iinal  settlement  of  the  estate ;  I  don't  know  what  claim 
she  will  make ;  that  is  a  question  which  will  properly  arise  then. 

Q.  (Showing  paper.)  Is  that  statement  in  your  handwriting  t 
A.  Yes,  sir. 

Q.  That  is  a  statement  that  you  made  of  this  transaction  !  A« 
Yes,  sir,  in  the  law  office  of  Mr.  FoUett,  without  examining  any 
books  or  papers. 

Mr.  Stanton  —  Well,  we  will  offer  that  in  evidence. 

Witness  —  I  would  like  to  state  before  it  goes  in  evidence  what 
it  is ;  Mr.  FoUett,  during  the  campaign,  said  that  Judge  Prindle 
stated  in  a  meeting  at  Sherburne  that  my  costs  in  the  matter  were 
taxed ;  that  he  allowed  me  expenses  and  for  services,  and  that  Judge 
Frindle  said  I  would  give  him  a  statement  of  it,  or  something  to  that 
effect,  and  Mr.  FoUett  wanted  I  should  make  him  a  copy  of  the 
order ;  I  was  in  his  office  and  we  were  aU  very  busy  at  that  time, 
and  I  told  him  I  did  not  have  time  to  go  there  and  make  a  copy, 
but  that  I  would  sit  down  there  and  make  a  statement  of  it,  just  as 
near  as  I  could  remember,  and  I  thought  I  could  get  very  near  the 
facts. 

The  same  was  here  marked  Exhibit  48,  and  is  as  follows : 
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■ 
» 

Exhibit  No.  48. 

SURROGATE'S  COURT  —  Chenango  County. 

In  the  matter  of  the  proof  of  the  last  will  and  testament  of  Leonabd 
B0WDI8H9  deceased,  and  proceedings  to  compel  executrix  to  give 
bail. 

C.  G.  Bowdish,  of  CoUinsville,  Connecticut,  petitioner  for  proof 
of  will,  and  one  of  residuary  legatees. 
Total  amount  paid  George  W.  Ray,  attorney  for  petitioner,  $225  00 

Paid  C.  G.  Bowdish  by  G.  W.  Ray,  his  expenses  to  Nor- 
wich on  two  occasions  connected  with  said  business. . . .     $50  00 
Paid  expenses  of  self  to  Freetown,  Richfield  Springs,  Can- 
andaigua,  Collinsville,  and  other  places,  to  serve  citations 

on  heirs,  and  to  see  executor 50  00 

Paid  deputy  sheriff  serving  citations  in  matter  compelling 

executrix  to  give  bail 4  00 

Paid  pablication  fee  in  State  paper ;  citations  to  prove  will,      16  57 

Paid  stamps  on  letters  testamentary 6  00 

Paid  stamp  on  bond  filed  by  executrix 1  00 

Stamps  on  probate  and  certificate  on  will 15 

Paid  R.  Bowdish,  of  Richfield  Springs,  for  serving  cita- 
tion on  heir  below  Cooporstown,  in  Otsego  county 8  00 

Money  sent  different  heirs  to  pay  expenses  of  obtaining 

admissions  1  00 

Paid  county  clerk  of  Otsego  county,  certificate,  etc.,  to 

acknowledgment 80 

Paid  postage  at  different  times  in  writing  letters,  mailing 

citations,  etc.,  probably 1  25 

$32  27 

Total  difibursements $132  27 

Leaving  for  services  in  the  whole  matter $92  73 

My  services  were  as  follows : 

Drew  petition  for  proof  of  will,  etc.,  and  was  employed  by  C.  G. 
Bowdish,  who  was  the  petitioner. 

Went  personally  to  Earlville,  to  Richfield  Springs,  Canandaigua, 
Freetown,  Cooperstown,  Collinsville,  Ct.,  and  other  places,  to  serve 
process  and  see  C.  G.  Bowdish;  was  notary  public  and  took  many 
afiSdavits  and  acknowledgments ;  also  took  and  attended  to  all  neces- 
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sary  proceedings  to  compel  executrix  to  give  bail,  which  is  more 
work  than  to  prove  a  will. 

Drew  all  the  papers  in  both  matters. 

The  reason  why  the  matter  was  taken  in  hand  was,  that  Mrs. 
Bowdish  was  willed  the  use  of  about  $12,000,  and  when  I  went  to 
serve  papers  on  her  she  stated  to  me  that  Leonard  Bowdish  was  a 
resident  of  Ohio,  and  not  of  New  York,  and  that  Prindle  had  no 
.jurisdiction ;  and  also  stated  that  in  Ohio  she  could  hold  all  the 
property  in  face  of  the  will,  and  that  she  should  go  there  with  it. 
She  made  a  light  before  the  surrogate  on  that  point. 

Tours  truly,  GEO.  W.  KAY. 

The  Whnsss  —  There  are  several  statements  there  that  do  not 
accord  exactly  with  the  facts ;  the  papers  which  were  filed  in  the 
matter  show  exactly  what  the  charges  were  and  all  about  it ;  that 
paper  I  made  from  memory,  without  consulting  books  or  papers ;  I 
made  it  on  the  spur  of  the  moment. 

Mr.  Stanton — I  don't  care  to  read  the  whole  of  this,  but  still  I 
will  read  it  if  it  is  desired. 

Senator  Brnedict — Do  you  put  it  in  evidence? 

Mr.  Stanton — ^Yes,  sir. 

Senator  Benedict — Then  we  can  read  it  in  the  record. 

Mr.  Stanton — I  will  lead  a  part  of  it,  as  follows:  ^^The  reason 
why  the  matter  was  taken  in  hand  was,  that  Mrs.  Bowdish  was  willed 
the  use  of  about  $12,000,  and  when  I  went  to  serve  papers  on  her 
she  stated  to  me  that  Leonard  Bowdish  was  a  resident  of  Ohio,  and 
not  of  New  York,  and  that  Prindle  had  no  jurisdiction ;  and  also 
stated  that  in  Ohio  she  could  hold  all  the  property  in  face  of  the  will, 
and  that  she  should  go  there  with  it.  She  made  a  fight  before  the 
surrogate  on  that  point.    Yours  truly,  Geo.  W.  Ray." 

Q.  You  gave  a  receipt  to  Mrs.  Bowdish  when  she  paid  you  that 
money,  did  you  !    A.  I  think  I  did. 

Q.  Do  you  recollect  the  form  of  the  receipt?  A.  I  can't  tell  you 
now. 

Q.  Don't  you  recollect  the  fact  that  the  receipt  stated  that  it  was 
taxed  and  allowed  by  the  surrogate  ?     A.  I  think  so. 

Q.  Now,  sir,  in  what  manner  was  that  taxed  ?  A.  It  was  taxed  in 
this  manner:  I  made  a  heading  of  the  case  and  then  I  went  on ; 
there  were  two  proceedings ;  I  think  I  put  in  two  heads  at  the  top 
of  both  proceedings  ;  I  then  went  on  and  made  a. statement  of  the 
amount  paid  out  by  me  for  different  purposes ;  then  I  think  I  made 
the  statement  in  evidence,  the  paper  is  here  and  will  show  for 
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itself,  of  the  differeBt  charges  for  different  services ;  so  mudi  for 
going  here  and  so  much  for  going  there,  and  so  much  for  doing  that 
thing  and  so  much  for  doing  this  thing ;  I  then  footed  it  np,  and  the 
aorrogate  examined  it  and  taxed  it,  and  allowed  it  and  made  an 
order  which  was  entered  I  believe  in.  the  books ;  I  think  I  entered 
it  myself;  it  was  directing  her  to  pay  that  amount  to  me. 

Q.  Have  yon  the  order  here ;  if  you  have,  we  would  like  to  have 
it !    A.  I  shall  have  to  step  out  in  order  to  get  it. 

By  Mr.  Peckham  : 

Q.  Have  you  the  tax  bill  here  ?  A.  It  is  here,  sir ;  I  took  the 
papers  when  I  went  to  dinner ;  there  is  a  little  place  in  the  next 
room  where  I  locked  them  up ;  I  will  get  them  (the  witness  here 
retired  and  produced  the  required  papers) ;  I  think  there  are  some 
slight  errors  in  these,  and  there  is  one  charge  that  is  under  one  head 
and  should  be  under  the  other  bead. 

By  Mr.  Stanton  : 

Q.  (Showing  paper)  Is  this  the  tax-bill,  sir  ?  A.  Yes,  sir ;  there  is 
also  an  order. 

Q.  Both  in  your  own  handwriting,  are  they  ?  A.  Yes,  sir  ;^  I 
drew  them  both. 

Mr.  Stanton — We  offer  those  in  evidence. 

'  The  same  were  here  marked  respectively  Exhibits  49  and  50,  and 
read  as  follows : 

ExHTBrr  No.  49. 
At  a  surrogate's  court,  held  at  the  surrogate's  office,  in  Norwich, 

Chenango  county,  N.  Y.,  in  and  for  said  county,  on  the  17th  day 

of  August,  18T0. 
Present — ^H.  G.  Pbindlb,  Surrogate. 

SUBKOGATE'S  COUBT— Ohknango  County. 

In  the  matter  of  the  execution  of  the  last  will  and  testament  of 

LsoNABD  BowDisH,  dcceascd. 

The  costs  of  the  petitioner,  Charles  G.  Bowdish,  a  legatee  named 
in  the  last  wiU  and  testament  of  Leonard  Bowdish,  deceased,  in  the 
matter  of  the  proof  of  said  last  will  and  testament  of  said  deceased, 
having  been  taxed  and  allowed  at  the  sum  of  one  hundred  and  eighty 
dollars,  and  his  costs  in  the  matter  of  filing  of  objections  to  the  issu- 
ing of  letters  testamentary  to  Hancy  Bowdish,  execatrix  in  oaid  will 
named,  and  proceedings  therein  having  been  taxed  and  allowed  at 
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forty-five  dollars,  the  whole  of  tho  costs  and  disbursements  in  said 
matters,  as  taxed  and  allowed  by  said  surrogate,  amounting  to  the 
sum  of  two  hundred  and  twenty-five  dollars,  it  is  ordered,  by  virtue 
of  tlie  power  and  authority  in  said  surrogate  vested,  that  said  costs 
and  disbursements  be  and  the  same  hereby  are  allowed  and  fixed  at 
that  sum,  and  said  Hancy  Bowdish,  executrix  of  said  last  will  and 
testament,  is  hereby  ordered  and  directed  to  pay  the  same  to  George 
W.  Kay,  Esq.,  the  attorney  of  the  said  Charles  G.  Bowdish,  said 
petitioner,  and  also  attorney  for  said  objectors,  on  demand. 

H.  G.  FRINDLE,  Sv/rrogaU, 

Indorsed :  Surrogate's  court.  In  the  matter  of  the  execution  of 
the  last  will  and  testament  of  Leonard  Bowdish,  deceased.  Order 
for  executrix  to  pay  costs.  Recorded  August  17, 1870,  in  book  of 
orders  and  minutes,  at  page  469.     H.  G.  Prindle,  surrogate. 

• 
ExHisrr  50. 

SURROGATE'S  COURT  —  Chenango  County. 

In  the  matter  of  the  proof  of  the  last  will  and  testament  of  Lbonabd 

Bowdish,  deceased. 

SURROGATE'S  COURT  —  Chenango  Countt. 

In  the  matter  of  the  execution  of  the  last  will  and  testament  of 

Lbonabd  Bowdish,  deceased. 

Costs  of  PETmoNEBS  and  of  Objeotoss. 

DisbvTaements. 

Expenses  of  C.  G.  Bowdish,  petitioner  and  legatee  and 
conditional  executor,  from  Collinsville,  Conn. ,  to  Nor- 
wich, to  commence  proceedings  for  proof  will,  etc.,  and 
return $25  00 

Same  at  time  of  proof  of  will,  and  to  file  objections  to 
issuing  of  letters,  etc.,  and  return 25  00 

Paid  Argus,  State  paper,  publication  fee  of  citation  to 

prove  will 16  20 

Paid  expenses  serving  citation  on  Susannah  J*  Ogden,  in 

Cortland  county 8  00 

Paid  expenses,  fare,  hotel  bills,  livery  hire,  etc.,  serving 

citations  to  prove  will  on  heirs  in  Otsego  county 20  87 

Paid  expenses  serving  citations  on  heirs  at  Skaneateles, 
N.  T 2  00 


TKIAL  OP  HORACE  G.  PRINDLR  823 

Paid  expenses  serving  citation,  etc.,  on  Hancy  Bowdish, 

widow  and  executrix • $8  00 

Paid  postage,  estimated 1  25 

Paid  expenses  snbpoBnaing  witnesses  to  the  will 6  00 

Stamps  on  probate 10 

Stamps  on  letters 6  50 

Stamp  on  bond 1  00 

Stamp  on  certificate  on  will 05 

Incidentals 1  00 


$113  97 


Services. 

One  day  to  Earlville  to  serve  citation  on  widow $3  00 

Two  days  to  Cortland  county,  to  serve  citations  on  S,  J. 

Ogden,  and  consult  her I 10  00 

Four  days  to  Syracuse,  TJtica,  Richfield  Springs,  Hartwick, 

etc.,  to  see  heirs  and  serve  citations 15  00 

One  day  to  Collinsville,  Ct ,  to  see  0.  G.  Bowdish,  and 

expenses j 7  50 

One  day  to  Ba^bridge 5  00 

Drawing  prb.  for  will • 8  00 

Drawing  citations 5  00 

Mailing  citations,  etc.,to  heirs  out  of  State  and  making  proof,  10  00 

Copy,  will  and  probate,  etc. 0 2  50 

Attending  proof  of  will 5  00 

Counsel  fee  included  in  above  charges. 

$179  97 

Incidentals 03 


$180  00 
Di^ywreementa  in  Matter  of  Ba/il. 

Paid  sheriff  serving  papers . . 

sheriff  to  pay  witnesses  . 

witnesses  in  Bainbridge 

telegram 

postage 

Services  in  matter  of  giving  bail,  examining  law,  two  days 
before  surrogate,  writing  letters,  drawing  papers,  etc.,etc. 

$225  00 


8  00 

1  76 

4  20 

76 

36 

1 

85  00 
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STATE  OF  NEW  YORK, ) 

OOUNTT  OF   OhSNANQO,  J 

George  W.  Ray,  of  Norwich,  in  said  county  of  Ohenafrgo,  being 
duly  sworn,  says  that  he  is  the  attorney  and  counsel  for  Oharles  Qt. 
Eowdish,  the  petitioner  in  the  matter  of  the  proof  of  the  last  will 
and  testament  of  Leonard  Bowdish,  deceased,  and  also  for  the 
objectors  in  the  matter  of  the  issuing  letters  testamentary  on  said 
will ;  and  as  such  attorney  has  done  or  attended  to  the  whole  busi- 
ness in  regard  to  such  matters,  and  made  and  paid,  or  become  respon- 
sible to  pay,  all  the  disbursements  in  the  said  matters,  except  the 
fifty  dollars  expenses  to  0.  G.  Bowdish,  and  that  all  such  disburse- 
ments were  necessary  and  proper  in  the  case,  according  to  the  best 
knowledge,  information  and  belief  of  deponent ;  that  he  has  trav- 
eled over  the  same  route  and  distance  necessarily  traveled  by  said 
C.  G.  Bowdish  in  coming  to  Norwich,  and  knows  that  the  expenses 
necessarily  incurred  in  making  the  journey  here  and  home  again  are 
at  least  twenty-five  dollars ;  that  said  0.  G.  Bowdish  has  been  to 
Norwich  twice  on  said  matters,  and  that  such  attendance  by  him 
was  necessary  And  proper  for  the  proper  settlement  and  protection 
of  the  estate.  Deponent  further  says,  that  he  has  rendered  all  the 
services  charged  for  in  the  necessary  performance  of  his  duty  as 
attorney  in  said  matter ;  and  that  the  services,  performed  were 
worth  the  sums  charged.  GEO.  W.  RAT. 

Subscribed  and  sworn  to  before  me  ) 
Auguslb  17,  1870,  f 

H.  G.  PsiNDLE,  Coimty  Judge. 

The  costs  of  0.  G.  Bowdish,  the  petitioner  in  the  proof  of  the 
will,  are  taxed  and  allowed  at  the  sum  of  $180 ;  and  the  costs  of 
the  objectors  in  said  matter  are  hereby  taxed  and  allowed  at  the 
sum  of  forty-five  dollars. 
Dated  August  17,  1870. 

H.  Q.  PRINDLE, 

Stirrogate. 

Indorsed :  Surrogate's  court.  In  the  matter  of  the  proof  of  the 
last  will  and  testament,  etc.,  of  Leonard  Bowdish,  deceased.  Costs 
of  petitioner  and  objectors.  G.  W.  Ray,  attorney.  Filed  August 
17,  1870.    H.  G.  Prindle,  Surrogate. 

The  WiTNBSs  —  All  except  the  signature  of  the  judge  is  in  my 
handwriting. 

Q.  The  judge's  name  is  in  his  own  handwriting,  is  it  ?  A.  Yes, 
sir. 
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Q.  Yon  say,  in  the  EjiowleB  estate,  William  Browning,  ezecn- 
tor,  that  the  jndge  marked  the  amount  paid  on  yonr  book  ?  A.I 
had  the  charge  made  in  a  little  book  that  I  kept  accounts  in  for  a 
little  while;  I  had  him  charged  with  $27  and  some  cents,  and  the 
book  was  in  ^  drawer  in  my  desk,  and  Judge  Prindle  marked  in  it. 

Q.  He  knew  where  you  kept  your  books?  A.  I  don't  think  he 
did. 

Q.  How  did  he  find  it;  were  you  present  when  he  marked  it? 
A.  No,  sir ;  I  presume  he  went  to  my  desk  and  hunted  for  it  and 
found  it ;  I  don't  know  how  he  found  it. 

Q.  You  say  that  in  the-  Knowles  estate  you  were  employed  as 
attorney  ?     A.  I  was  interested  in  it  at  the  time. 

Q.  Who  ♦employed  -you  ?  A.  I  understood  that  Mr.  Browning 
did. 

Q.  Did  you  notify  him  that  you  should  charge  him  fees  as  an 
attorney  at  law?  A.  He  asked  me  what  the  chars^es  would  be 
before  I  did  any  business  for  him. 

Q.  What  charges  ?  A.  What  the  charges  would  be  for  doing 
the  business. 

Q.  Can  you  give  the  language  housed?  A.  No,  sir;  it  is  too 
long  ago. 

Q.  You  say  you  signed  in  the  Humphrey  case,  a  statement  with 
Judge  Prindle's  name?    A.  Yes,  sir. 

Q.  How  came  you  to  do  it  ?  A.  He  wanted  a  statement  from 
authority. 

Q.  You  gave  him  one  with  authority,  didn't  you  ?  A.  No,  sir ; 
I  had  no  special  authority  to  do  it. 

Q.  Was  Judge  Prindle  absent  or  present  then?  A.  He  was 
there  some  time  during*  the  day,  but  he  was  not  there  when  I  drew 
the  account  and  made  the  statement ;  I  think  he  was  at  his  house, 
but  I  would  not  swear  positively. 

Mr.  Stanton  —  I  would  state  that  I  wish  to  offer  in  evidence 
this  final  accounting  in  the  Barrows  case  as  to  the  two  items  that 
were  allowed ;  I  will  not  ofier  the  whole  of  it,  as  it  would  incum 
ber  the  record  too  much,  but  I  will  read  what  I  wish  put  in  evi- 
dence, as  follows:  "  Cash  paid  H.  G.  Prindle,  Esq.,  attorney  and 
counselor,  expenses  of  obtaining  order  and  decree  in  Supreme 
Court  for  sale  of  real  estate,  $350 ;  cash  paid  G.  W.  Ray  for  ser- 
vices and  expenses,  proving  will  and  final  settlement,  for  stamps, 
publication  in  the  State  paper,  and  Telegraph  and  Chronicle,  and 
for  notice  to  creditors,  $37.50." 

104 
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Q.  That  is  all  in  your  handwriting,  is  it,  Mr.  Bay?  A.  I  think 
it  is. 

Q.  At  the  time  that  yon  were  admitted  to  the  bar  and  were 
about  to  locate  somewhere  for  business,  what  was  it  that  Judge 
Prindle  said  to  you  in  reference  to  remaining  in  his  office  I  A.  He 
said  I  could  stay  there  in  the  office  if  I  wished  to ;  that  it  was  a 
convenience  to  the  public  to  have  an  attorney  there. 

Q.  Did  he  state  any  thing  else  ?     A.  No,  sir. 

Q.  Did  he  state  that  he  would  give  you  what  business  he  oould 
in  his  office  ?     A.  No.  sir. 

Q.  Ton  say  he  did  not  say  any  thing  of  the  kind?    A.  No,  sir. 

Q.  Didn't  he  tell  you  he  should  be  glad  to  help  you  with  business 
as  much  as  he  could  ?  A.  I  don't  recollect  this  ever  saying  that  to 
me ;  I  presume  that  Ij^e  had  a  wish  that  way ;  that  is  my  presump- 
tion entirely. 

Q.  Have  you  ever  heard  him  state  that?  A.  N'o,  sir;  I  don't 
think  I  have. 

By  Mr.  Benediot  : 

Q.  That  he  wished  you  would  stay  there  ?  A.  Ko,  sir ;  he  said  I 
oould  stay  there ;  that  it  was  a  convenience  to  the  public  to  have  a 
lawyer  there  in  the  office. 

By  Mr.  Stauton  : 

Q.  Did  he  say  any  thing  about  its  being  a  convenience  to  him  to 
have  you  remain  there?  A.  No,  sir;  not  that  I  remember;  he 
might  have  said  thisy  and  it  strikes  me  that  he  did  say,  that  I  was  so 
familiar  with  all  the  records  and  papers  on  file,  that  when  people 
came  there  in  his  absence,  that  I  could  readily  refer  them  to  any 
book  or  paper  in  that  office ;  I  think  he  did  say  something  of  that 
kind  to  me,  though  perhaps  not  in  those  exact  words. 

Q.  Mr.  Prindle  has  this  work  of  "  Dayton  on  Surrogates,"  has 
he  not  ?    A.  It  is  there  in  the  office ;  I  suppose  he  owns  it. 

Q.  It  lies  on  his  table  there,  don't  it ;  has  a  good  part  of  the  time 
since  you  have  been  in  the  office  ?  A.  Yes,  sir ;  of  course  he  has  a 
good  many  other  works  on  executors  and  administrators. 

Q.  Now,  sir,  did  you  ever  pay  any  thing  yourself  to  clerks  for  the 
purpose  of  recording  surrogate's  papers  in  the  surrogate's  office,  since 
you  have  been  there,  as  an  attorney  at  law?  A.  Out  of  my  own 
pocket? 

Q.  Yes,  sir.     A.  No,  sir. 

Q.  Did  you  not  state  in  the  presence  of  Mr.  Gladding  and  Mr. 
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Ohnrch  that  yon  had  paid  more  than  $60  ont  of  yonr  own  pocket 
for  the  purpose  of  writing  the  records  up  in  the  office t  A.  No, 
sir;  I  stated  to  them,  and  I  stated  publicly  I  guess  twenty 'or  thirty 
times,  that  I  had  paid  (not  out  of  my  own  pocket)  clerks  or  persons 
for  recording ;  the  statement  was  made  that  Judge  Prindle,  out  of 
this  clerk  hire  which  he  received  from  the  county,  had  never  paid 
any  thing  for  recording ;  that  he  got  it  done  free  by  me ;  I  made 
such  a  statement  to  Mr.  Gladding  and  Mr.  Church,  and  I  made  it 
publicly  wherever  I  went,  that  I  knew  Judge  Prindle  had  paid 
money,  for  I  had  paid  it  to  them  for  recording  records  of  the  office, 

Q.  When  did  you  pay  it  t    A.  I  can't  give  you  the  dates  exactly. 

Q.  Can  you  tell.m  what  yeart  A.  In  1869  and  18701  paid 
money. 

Q.  How  came  you  to  pay  it,  sir!  A.  Judge  Prindle  gave  me 
the  money  to  give  it  to  the  woman  in  one  instance,  and  in  one 
instance  she  came  there  and  was  very  anxious  to  see  Judge  Prindle 
and  get  the  money,  as  she  wanted  it  to  use,  and  I  told  her  I  would 
pay  it  and  Judge  Prindle  would  pay  me ;  I  remember  I  paid  $15 
in  one  instance. 

Q.  How  much  altogether  have  you  paid  in  that  way  ?   A.  I  have 
.  paid  about  $50  myself  for  Judge  Prindle  for  recording  of  that 
kind. 

Q.  Did  you  have  much  other  business  than  surrogate's  business 
during  the  year  1871  ?    A.  Yes,  sir. 

Q.  Which'  brought  you  considerable  money  ?    A.  Tes,  sir. 

Q.  What  class  of  business,  sir  ?  A.  I  had  a  great  deal  of  justices' 
'  court  business,  and  some  county  court  business,  and  considerable 
Supreme  C!ourt  business ;  I  have  had  more  than  I  could  expect. 

Q.  Did  you  ever  have  any  talk  with  Judge  Prindle  about  the 
propriety  or  impropriety  of  your  appearing  before  him  as  an  attor- 
ney at  law?    A.  Never  any  talk  about  it  at  all. 

Q.  Did  you  know  that  it  was  improper  for  you  to  practice  before 
him  while  in  the  office  as  a  clerk  ?    A;  I  never  was  there  as  a  clerk. 

Q.  While  you  were  doing  the  duties  of  a  clerk  in  the  office  ?  A. 
I  never  did  the  duties  of  a  clerk  in  the  office,  only,  as  you  might 
say,  while  I  was  a  student;  I  will  say,  Mr.  8  tan  ton,  for  me,  as  a 
clerk  of  the  surrogate,  to  appear  before  him  in  any  respect,  was  con- 
trary to  law  and  improper. 

Q.  You  claim  that  Thompson  was  the  clerk  of  the  surrogate  and 
that  nobody  else  came  within  the  statute?  A.  No,  sir;  I  never 
made  any  such  claim ;  I  have  frequently  claimed  that  he  ^as  the 
elerk  of  the  surrogate,  as  contemplated  by  the  statute. 
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Q.  Didn't  you  claim  that  it  was  proper  for  you  to  appear  before 
Judge  Prindle  because  you  were  not  the  statutory  clerk  of  the  sur- 
rogate?* A.  Ho,  sir. 

Q.  Judge  Prindle  never  made  any  suggestion  to  you  of  the  impro- 
priety of  your  appearing  before  him  f    A,  No,  sir. 

Q.  You  always  did  it  with  his  consent  and  encouragement)  A. 
Why,  he  never  encouri^ed  me. 

Q.  He  did  by  referring  parties  to  you  ?  A.  Sometimes  he  did 
refer  parties  to  me. 

Q.  How  many  actions  have  you  been  engaged  in  in  the  county 
court  as  attorney  and  counselor  before  Judge  Prindle  as  judge  ?  A. 
I  shall  have  to  guess  at  it. 

Q.  About  how  many  ?    A.  Fifty. 

Q.  How  many  times  have  you  appeared  in  the  judge's  court  of 
sessions,  or  the  court  of  sessions  of  Ohenango  county,  as  attorney  or 
as  counselor?.  A.  Anywhere  from  fifteen  to  twenty-five  or  thirty 
times. 

Q.  During  what  time  ?  A.  From  the  time  I  was  admitted  in 
November,  1867,  down  to  January,  1872. 

Q.  You  are  a  lawyer,  Mr.  Ray  ?    A.  Yes,  sir. 

Q.  What  did  you  suppose  the  object  of  that  statute  was  which 
says  that  ^'  no  clerk,  son  or  partner  of  a  judicial  officer  "  shall  appear 
before  him  ? 

Mr.  E.  A.  Pbindlk  —  Mr.  President,  I  think  this  witness  has 
been  tried  about  enough ;  I  object  to  his  understanding  of  what  the 
law  was. 

The  question  being  put  as  to  whether  the  objection  should  be* 
sustained,  it  was  decided  in  the  affirmative. 

He-direct  examvfiation  hy  Mr.  Pjrindlb  : 

Q.  I  want  to  call  your  attention  to  a  single  fact,  if  you  recollect 
that  Sydney  Hay  ward  was  also  a  student  in  the  office  of  Judge 
Prindle  ?    A.  I  do. 

Q.  And  did  considerable  recording  ?    A.  Yes,  sir. 

By  Mr.  Pbbky  : 

Q.  Mr.  Ray,  I  want  to  call  your  attention  more  particularly  to  the 
question  of  the  relation  which  existed  between  you  and  the  judge ; 
I  understand  you  to  say  that  there  was  at  no  time  the  relation  of 
partner  existing  between  you  and  the  judge?    A.  Never  ;* no,  sir. 

Q,  That  you  had  never  had  any  conversation  together  for  the 
purpose  of  forming  such  a  relation,  directly  or  indirectly  ?  A.  No, 
sir. 
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Q.  Then  while  jou  continued  there  in  the  office  as  an  attorney, 
it  was  solely  on  your  own  account  I    A.  Yes,  sir. 

Q.  Independent  of  the  judge  or  of  his  practice  ?  A.  I  say  so ; 
yes,  sir. 

Q.  Now,  did  you,  during  the  time  that  you  acted  as  attorney,  con- 
tribute any  portion  of  the  fees  or  charges  that  you  received  for  ser- 
vices that  you  performed  as  attorney  to  the  judge  ?    A.  Never,  sir. 

Q.  Did  he  ever  directly  or  indirectly  receive  any  part  or  portion 
of  your  earnings  in  that  office?    A.  No,  sir. 

Q.  Did  he  ever  directly  or  indirectly  receive  any  part  or  portion 
of  your  earnings  for  services  performed  in  cases  which  you  tried 
before  him  in  the  county  court  i  A.  No,  sir ;  not  for  his  own  use ; 
there  was  an  occasional  instance  where  a  man  would  come  there  to 
pay  money  to  me,  and  Judge  Frindle  would  take  it  and  pass  it  over 
to  me,  but  not  receive  any  for  himself. 

Q.  What  I  want  to  understand  now  decidedly  is,  whether  there 
was  any  division  between  you  at  any  time  of  any  of  the  eaniings 
which  were  received  for  your  services?    A.  No,  sir;  never. 

Q.  During  any  portion  of  this  period  of  time,  did  you  share  in  any 
way  directly  or  indirectly  in  any  fees  or  costs  which  he  received  or 
earned  in  his  office  or  in  his  business  ?  A.  No,  air ;  only  in  the 
Barrows  estate ;  there  was  $350  fixed  as  the  costs  and  expenses  of 
that  proceeding,  which  covered  the  costs  of  the  attorney  for  the 
defendant  as  well  as  for  the  plaintiff,  and  out  of  that  he  paid  me  for 
my  services  as  attorney  for  the  defendants  the  sum  of  $75. 

Q.  That  was  paid  under  an  order  ?    A.  Yes,  sir. 
'   Q.  But  beyond  this  I  understand  you  to  say  there  never  was  any 
participation  by  him  in  your  earnings  or  by  you  in  his  ?  A.  Never,  sir. 

Q.  While  you  remained  in  that  office  ?    A.  Never. 

By  Senator  D.  P.  Wood: 

Q.  Yon  stated  that  tibte  Barrows  estate  amounted  to  about  $2,000 1 
A.  Well,  the  account  shows  it  was  more  than  $2,000. 

Q.  You  state  that  your  bill  was  made  out  for  $50  ?  A.  Yes,  sir ; 
that  included  my  disbursements. 

Q.  And  that  that  took  it  beyond  the  amount  of  the  estate?  A. 
Yes,  sir. 

Q.  And  that  in  consequence  of  that,  your  bill  was  reduced  to  the 
anion  ut  which  was  allowed  —  $87  and  some  cents  —  to  keep  it  within 
tlie  amount  of  the  estate  ?    A.  Yes,  sir. 

Q.  Tiiat  is  to  say,  as  I  understand  it,  the  indebtedness  of  the 
estate  included  in  the  final  account,  together  with  the  variona 
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bequests  all  put  together,  amounted  to  the  fall  amount  of  the  estate, 
lacking  the  amount  that  was  paid  you  ?    A.  Yes,  sir. 

Q.  What  if  your  bill  had  been ,  allowed  at  its  full  amount,  the 
estate  would  not  have  been  large  enough  to  have  paid  its  debts  and 
the  full  amount  of  the  bequests,  together  with  your  full  bill  i  A. 
No,  sir,  it  would  not  have  been. 

Q.  And  that,  to  avoid  curtailment  of  the  bequests,  your  bill  was 
reduced  ?    A.  Yes,  sir. 

Q.  Bringing  it  within  the  aggregate  amount  of  the  estate?  A. 
Yes,  sir. 

Q.  And  that  you  got  the  b^ance  of  your  pay  from  the  costs 
which  the  judge  had  received  in  his  bill  of  costs  on  the  suit  for  the 
sale  of  the  real  estate  ?    A.  Yes,  sir. 

Q.  That  is  what  you  mean  by  saying  that  your  bill,  if  allowed  to 
its  full  amount,  exceeded  the  whole  amount  of  the  estate?  A.  Yes, 
sir;  the  debts  of  the  estate  were  paid  in  full,  including  two  claims  of 
tlie  executor  of  the  estate,  of  toward  $200  which  was  proved  before 
the  surrogate ;  all  of  the  specific  bequests  were  also  paid  in  full ;  my 
bill  was  $50,  but  there  was  not  enough  of  the  estate  to  pay  it  into 
some  twelve  or  thirteen  dollars,  so  I  cut  my  bill  down ;  so  the 
estate  then  paid  me  my  bill  of  $87 ;  paid  the  bequests  in  full ;  paid 
the  debts  and  all  the  funeral  expenses  in  full,  and  then  Judge 
Prlndlo  told  Mr.  Barrows  that  he  would  make  it  all  right  with  me 
and  paid  me  $25  in  addition  to  my  services  in  regard  to  the  settle* 
ment  of  the  estate,  out  of  the  moneys  that  he  received. 

Re-^n^oM-exammatUm  by  Mr.  Sta^tton  : 

Q.  How  much  did  yon  receive  altogether  from  the  Barrows 
estate  from  first  to  last?  A.  What  I  received  from  Judge  Prin- 
dle? 

Q.  From  all  sources  coming  out  of  that  estate  ?  A.  $137  and 
some  cents  is  my  memory  now ;  I  think  Mr.  Barrows  never  paid 
me  any  thing  else ;  the  account  will  show  if  he  did* 

Q.  One  hundred  dollars  of  that  was  paid  to  you  by  Judge  Prin- 
dle  was  it  ?    A.  Yes,  sir. 

Q.  You  do  not  mean  to  say  that  all  the  legacies  given  in  the  will 
were  paid  ?  A.  AH  of  the  specific  legacies  were  paid  in  full ;  there 
was  a  residuary  clause ;  if  there  had  been  any  balance  for  distribu- 
tion, of  course  it  would  have  gone  under  the  residuary  clause ;  there 
was  nothing  paid  under  the  residuary  clause. 

Q.  Then  the  amount  which  you  received,  or  the  amount  of  this 
$350  which  the  judge  took  upon  this  suit,  swallowed  up  all  of  the 
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estate,  after  paying  the  specific  legacies,  so  that  there  was  nothing  to 
go  under  the  residuary  clause  of  the  will?  A.  Yes,  sir;  after  pay- 
ing all  debts,  and  funeral  expenses,  and  specific  legacies,  and  paying 
Judge  Prindle  $350,  out  of  which  he  paid  me  $100,  there  was  noth- 
ing to  go  under  the  residuary  clause. 

Q.  Did  I  understand  you  to  say  in  answer  to  the  question  of  the 
senator,  that  this  $85  was  paid  you  under  an  order?  A.  It  was 
paid  under  the  order  of  the  Supreme  Court,  fixing  the  costs  and 
the  expenses  of  the  suit  in  the  Supreme  Court. 

Q.  That  is  the  order  that  is  in  evidence  isn't  it  t    A.  Yes,  sir. 

Q.  Well,  that  order  does  not  fix  the  costs,  does  it,  any  more  than 
fixes  a  limit  to  the  costs  ?  A.  Why,  the  judgment  itself  fixes  it ; 
the  order  says  that  it  shall  not  exceed  that  sum,  as  I  understand  it 

By  Senator  D.  P.  Wood  : 

Q.  Were  the  residuary  legatees  under  this  will  the  same  as  those 
to  whom  the  specific  bequests  were  made  ?  A.  Yes,  sir ;  the  same 
precisely ;  and  the  residuary  legatees  were  the  defendants  in  the 
action,  from  all  of  whom  I  had  authority  to  appear  in  the  suit. 

By  Mr.  Mtgatt: 

Q.  Yon  had  a  power  of  attorney  to  appear  for  all  these  defend- 
ants in  that  action,  had  you  not}    A.  Yes,  sir. 

Q.  Several  powers  of  attorney?  A.  Yes,  sir,  three  or  four 
powers  of  attorney. 

William  J.  Mebbifisld,  a  witness  called  on  behalf  of  the 
respondent,  having  been  duly  sworn,  testified  as  follows : 

EsDommed  hy  Mr.  E.  H.  Fbtndlx  : 

Q.  Where  do  you  reside  ?    A.  In  Norwich,  sir. 

Q.  What  is  your  occupation?    A.  Clerk  in  the  county  clerk's 

ofiSoe. 

Q.  You  are  the  deputy  derk  ?    A,  Yes,  sur. 

Q.  Yon  were  clerk  in  the  office  at  the  time  of  the  bonding  of 
Smith ville  for  that  railroad?    A.  I  was. 

Q.  Do  you  recollect  when  the  judgment  roll  in  that  matter  was 
filed  —  when  the  judgment  was  filed  in  the  office  ?    A.  I  do,  sir. 

Q.  Do  you  recollect  the  time  of  day  it  was  filed  ?  A.  Yes,  At^ 
about  nine  o'clock  in  the  morning. 

Q.  Who  filed  the  judgment  roll?     A.  Judge  Prindle. 
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Q,  Did  you  receive  it  from  Judge  Prindle  ?  A,  I  did ;  I  re- 
ceived it  from  Judge  Priudle,  and  filed  it  myself  with  a  stamp  in 
the  office. 

Q.  Do  you  recollect  any  circumstances  about  filing  it  yourself, 
personally !  A.  Yes,  I  know  more  particularly  from  having  stamped 
it  twice,  for  the  reason  that  the  first  time,  the  paper  being  folded  on 
the  inside,  only  admitted  the  half  of  the  stamp  being  visible ;  the 
other  stamp  I  placed  upon  the  right-hand  side  a  little,  and  had  the 
full  impression  of  the  stamp. 

Q.  You  stamped  it  with  an  instrument  ?    A.  Yes,  sir. 

Q.  Do  you  remember  Mr.  FoUett's  being  in  the  office  that  day! 
A.  Yes,  sir. 

Q.  Was  it  long  before  that  that  the  paper  had  been  filed?  A* 
Yes,  sir;  Mr.  Follett  didn't  come  in  until  afternoon,  while  the 
bonds  were  being  registered. 

Oross-examinaUon  hy  Mr.  Stanton  : 

Q.  What  time  in  the  morning  did  you  say  ?  A.  Nine  o'clock^ 
sir. 

Q.  About  nine  o'clock  ?    A.  Yes,  sir ;  about  that. 

Q.  From  what  do  you  recollect  the  particular  hour,  sirt  A« 
From  the  reason  that  it  was  brought  by  Judge  Prindle  himself,  and 
it  was  an  unusually  early  hour  for  him  to  be  around. 

Q.  Is  that  the  only. circumstance  from  which  you  recollect  the 
hour  ?    A.  Not  at  all,  sir. 

Q.  What  other  circumstance?  A.  On  account  of  there  being 
such  a  feeling  with  regard  to  the  bonding  of  the  town. 

Q.  That  makes  you  recollect  the  particular  time  of  day?  A. 
Yes,  sir. 

Q.  Any  thing  else  ?     A.  Yes,  sir. 

Q.  What  else  ?  A.  For  the  reason  that  Mr.  Follett  came  into 
the  office,  and  I  heard  afterward  that  he  made  the  remark  that  the 
bond  was  not  filed  until  he  was  in  in  the  afcemoon. 

Q.  How  long  after  that  was  it  that  you  heard  that?  A.  I  heard 
it  since ;  I  couldn't  tell  you  exactly  how  long. 

Q.  It  was  a  long  time  after,  was  it,  when  you  heard  this  ?  A. 
Yes,  sir ;  but  I  distinctly  recollect  the  filing  of  the  bond  on  account 
of  giving  the  second  impression  of  the  stamp. 

Q.  Do  you  recollect  looking  at  the  clock  or  seeing  what  time  it 
was  when  that  was  filed  ?    A.  Yes,  sir. 
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Q.  It  was  just  nine  o'clock,  was  it?  A.  I  couldn't  say  exactly 
nine  o'clock ;  I  think  I  asked  the  question  whether  it  was  necessary 
to  put  the  time  of  day  on  it,  and  I  believe  that  I  was  answered  in 
the  negative. 

Q.  Who  brought  it  in  to  be  filed  i    A.  Judge  Prindle. 

Q.  Anybody  else  in  the  oflSce  ?    A.  No,  sir. 

Q.  Had  you  seen  any  of  these  Smithville  men  at  that  time  ?  A. 
No,  sir ;  I  had  not  then. 

Q.  You  have  taken  a  pretty  active  part  in  the  matter  for  Judge 
Prindle,  have  you  ?    A.  I  have  not,  sir. 

Q.  You  have  a  great  deal  of  feeling  in  the  matter,  and  talked  a 
great  deal  about  it  ?    A.  Decidedly. 

Q.  Did  you  look  at  that  judgment  roll  to  know  whether  the 
appointment  of  the  commissioners  was  attached  ?    A.  I  did,  sir. 

Q.  Was  it  attached  ]  A.  It  was,  sir,  on  the  back  part  or  the  last 
ludf  of  the  sheet. 

Q.  When  it  was  first  filed  ?    A.  Yes,  sir. 

Mr.  E.  H.  Pbindle — Now,  I  suppose  there  is  some  more  evi- 
dence to  be  given  on  the  part  of  the  prosecution,  and  we  desire  to 
have  them  do  it  before  we  proceed  farther. 

Mr.  Stanton  —  We  have  not  had  suflScient  time  yet  to  examine 
those  records ;  they  are  being  examined  now  as  fast  as  two  gentle- 
men can  do  it.  We  asked  for  these  last  evening,  you  recollect,  for 
the  express  purpose  of  getting  it  completed  earlier,  and  you  declined 
to  give  them  to  us. 

Mr.  E.  H.  Pbindle  —  They  came  here  very  late,  and  I  was  feel- 
ing unwell  myself,  and  it  was  impossible,  almost,  to  do  it,  but  they 
were  here  according  to  the  order  of  the  Senate  this  morning. 

Mr.  TiEHANN  —  K  they  are  not  ready  to  go  on  with  this  testi- 
timony,  I  move  that  we  go  into  an  executive  session. 

Mr.  E.  H.  Prindle — I  will  call  one  more  witness. 

Ghablbs  W.  Soott  recalled,  testified  as  follows : 

JSkfl/mdned  hy  Mr.  E.  H.  Pbindle  : 

Q.  Mr.  Scott,  do  you  remember  having  a  conversation  with  Luther 
Brown,  a  witness  who  has  been  sworn  here,  in  regard  to  money  paid 
to  Mr.  Eay?    A.  I  do. 

Q.  Will  yon  state  what  was  said  ?  A.  I  don't  know  as  I  remem- 
ber at  this  time  what  estate  in  particular  it  was ;  thought  it  was  an 
estate  he  had  something  to  do  about ;  I  was  at  Pharsalia  Hook  one 

day,  soon  after  Judge  Prindle  was  nominated,  and  there  were  some 

106 


834  PROCEEDINGS  IN  THE 

two  or  three  gentlemen  in  the  hotel,  in  the  bar-room,  talking  aboat 
the  nomination,  and  one  old  gentleman  by  the  name  of  Uonghton 
remarked  that  there  was  a  gentleman  in  their  town  that  had  paid 
fees  to  Judge  Prindle  and  got  his  receipt  for  it;  I  told  him  that  I 
had  heard  of  several  such  cases,  but  upon  tracing  them  out  had  not 
found  any  such  facts. 

Mr.  Stanton  — We  do  not  see  the  relevancy  of  this  testimony-  The 
counsel  very  well  knows  that  the  attention  of  Mr.  Brown  should 
have  been  called  to  this  conversation,  and  he  should  have  denied 
any  such  conversation  before  it  is  competent  to  give  evidence  of  his 
declarations.  And  more  than  that,  the  witness  says  at  the  com- 
mencement that  he  is  unable  to  state  with  reference  to  what  estate 
this  remark  was  made ;  now,  it  seems  to  me,  it  is  irrelevant  and 
unfair  to  introduce  such  evidence.  Mr.  Brown  has  gone  away  and 
the  counsel  knows  it ;  no  rule  of  law  will  certainly  allow  evidence 
of  this  kind. 

Mr.  E.  H.  Pbindle  —  I  barely  desire  to  prove  what  Mr.  Brown 
said  about  the  matter. 

Mr.  Peokham  —  That  is  the  very  thing  that  we  object  to,  Mr. 
Brown's  attention  not  having  been  called  to  it  at  all  in  any  form  or 
manner. 

Mr.  E.  H.  Prindle —  If  it  is  objected  to  on  the  ground  that  Mr. 
Brown's  attention  was  not  called  to  it,  I  won't  press  it ;  because  I 
concede,  myself,  under  the  strict  rule  of  law,  it  would  not  be  proper. 

The  President — Have  vou  other  witnesses? 

Mr.  E.  H.  Prindle — We  have  a  few,  but  we  do  not  wish  to  swear 
them  until  they  close  their  case. 

The  President  —  You  should  go  on  with  your  defense. 

Mr.  E.  H.  Prindle  —  We  do  not  know  what  their  evidence  is  to 
be,  and  we  should  be  a  little  in  the  dark  to  go  on  with  our  evidence. 

The  President  —  Have  you  any  evidence  except  to  rebut  what 
you  suppose  they  will  prove  ? 

Mr.  E.  H.  Prindle  —  We  have  possibly,  but  we  are  a  little  in  the 
dark.  We  do  not  like  to  put  witnesses  upon  the  stand  until  we  know 
what  this  evidence  is. 

Mr.  Peozham — The  gentleman  knows  what  the  character  of  the 
evidence  is;  it  is  simply  with  reference  to  the  contents  of  those 
records. 

Mr.  E.  H.  Prindle  —  We  don't  know  that  we  have  any  witnesses 
to  call  except  such  as  will  be  witnesses  upon  that  point. 

Mr.  Peokhah — I  understand  Mr.  Stanton,  that  he  has  inquired 
of  these  gentlemen  who  are  pursuing  the  investigation,  and  they 
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say  it  will  take  them  nntil  night,  the  best  they  can  do,  three  of  them 
working  at  it. 

Senator  Bobsbtbon  —  Do  I  understand  that  they  are  to  be  ready 
at  eight  o'clock. 

Mr.  Stanton  —  The  gentlemen  are  nnable  to  tell  exactly ;  they  say 
they  cannot  get  through  nntil  some  time  in  the  evenmg. 

Senator  Eobebtson  —  I  think  we  should  have  an  evening  session. 

Senator  Bowen  —  Mr.  President :  I  would  like  to  inquire  if 
neither  party  are  ready  to  proceed  now ;  if  not,  I  move  that  we  take 
a  recess  until  eight  o'clock  this  evening. 

Senator  Kobebtson  —  I  hope  we  will  not,  Mr.  President. 

Senator  Bowen  —  I  will  withdraw  the  motion  in  order  to  have 
the  question  put  on  going  into  executive  session. 

Senator  Winslow  —  I  move  we  take  a  recess  until  eight  o'clock. 

The  President  put  the  question  whether  the  senate  would  agree 
to  said  motion  of  Mr.  Winslow,  and  it  was  determined  in  the  affirm- 
ative. 


The  Senate  reconvened  at  8  p.  m.  (July  11.) 

Senator  Lewis  —  Mr.  President :  I  move  the  sergeant-at-arms  be 
requested  to  step  out  and  invite  senators  in. 

Senator  D.  P.  Wood  —  And  invite  counsel  too. 

The  Pbbsident — The  sergeant-at-arms  will  step  out  and  request 
senators  to  step  in. 

Senator  D.  P.  Wood  —  The  counsel  are  in  the  back  room. 

Senator  Lewis  —  Mr.  President :  I  move  we  go  into  executive 
session. 

Senator  Winslow  —  Mr.  President:  There  are  some  senators 
here  that  might  want  to  participate  in  the  confirmation,  or  whatever 
business  we  do  in  executive  session. 

Senator  Jas.Wood — We  are  not  going  to  have  any  confirmation. 

Senator  Winslow  —  It  is  to  receive  messages  from  the  Governor. 

Senator  Peeey  —  We  may  have  confirmation. 

Senator  Jas.Wood  —  I  don't  see  it. 

Senator  Winslow  —  I  suggest  it  be  postponed  for  some  time  and 
then  go  on ;  I  know  Senator  Madden  is  anxious  to  be  present,  and 
will  undoubtedly  be  present  within  a  few  minutes. 

Senator  Lewis  —  I  would  inquire  whether  there  is  any  executive 
business  ? 

The  Olebk  —  There  is. 
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Senator  Lewis  —  I  mean  any  messages  ? 

The  Clerk  —  There  are. 

Senator  Lewis  —  The  senators  knew  we  were  to  sit  here,  and  it 
seems  to  me  if  they  desire  to  participate  in  the  deliberations  of  tliis 
body  they  had  better  be  on  hand. 

Senator  Peret  —  Yielding  to  the  suggestion  of  Senator  Winslow, 
it  seems  to  me  the  absent  senators  ought  to  have  an  opportunity  to 
be  here.  When  we  adjourned,  there  was  no  intimation  we  were  going 
to  have  any  executive  business  at  the  present  moment,  and  it  seems 
to  me  it  is  better  to  wait  a  few  moments ;  I  would  like  to  have  some 
of  the  absent  senators  here. 

Senator  WmsLOW  —  Mr.  President :  I  move  as  an  amendment 
to  the  motion  of  the  senator  from  the  thirty-first  (Mr.  Lewis)  that 
we  go  into  an  executive  session  at  thirty  minutes  past  eight ;  that 
will  give  those  absent  an  opportunity  to  get  in.  I  have  no  feeling 
about  it  myself;  I  think  it  is  very  proper  we  all  should  have  an 
opportunity  to  be  here. 

The  question  was  put  on  the  amendment  of  Senator  Winslow,  and 
declared  lost. 

Senator  WEisMAim  —  Mr.  President :  It  seems  to  me  we  cannot 
go  into  executive  session,  as  there  is  no  quorum  present ;  it  seems 
to  me  there  ought  to  be  a  quorum. 

The  President  —  Does  the  senator  raise  that  point? 

Senator  Weismann  —  I  raise  that  point. 

Senator  Lewis  —  By  the  time  we  get  the  room  cleared  they  will 
be  here,  probably. 

Senator  Weismanjj  —  I  withdraw  my  motion. 

Senator  Lewis  —  I  call  for  the  calling  of  the  roll. 

The  President  —  The  Clerk  will  call  the  roll. 

The  Clerk  called  the  roll,  when  the  following  senators  were  found 
to  be  present : 

Messrs.  Benedict,  Bowen,  Cock,  Dickinson,  Foster,  Lewis, 
Lowery,  Perry,  Tiemann,  Weismann,  Winslow,  D.  P.  Wood,  J. 
Wood,  Allen. 

The  Clerk  —  Fourteen  senators  present. 

The  President  —  There  is  no  quorum  present,  and  there  can  be 
no  business  transacted. 

Senators  Robertson  and  Palmer  here  entered  the  Senate  chamber. 

Senator  D.  P.  Wood  —  I  would  like  to  inquire  of  the  counsel  for 
the  prosecution  whether  the  evidence  that  was  being  prepared  by 
the  examination  of  records  is  ready  H 
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Mr.  Stanton  —  We  are  prepared  to  give  it  now  if  the  Senate  is 
ready. 

Senator  D.  P.  Wood  —  If  there  be  present  a  qnoram,  I  move 
that  we  proceed. 

The  Pbesident  —  The  Clerk  will  annoonce  the  number  of  senators 
present. 

The  Clskk  —  Sixteen  senators  present. 

The  President —  The  Chair  decides  that  no  business  can  be  had 
until  seventeen  senators  are  present. 

The  Sergbant-at-Akms  —  Senator  Lord  is  at  tea ;  I  saw  him ;  he 
will  be  in  after  tea. 

Senator  PtoBERTsoN  —  I  saw  Senator  Lord  as  I  came  over,  and  he 
said  ho  would  be  here  in  a  moment. 

Senator  Lewis  —  I  would  like  to  inquire  of  the  senator  from  the 
ninth  (Mr.  Eobertson),  about  how  long  he  thinks  it  will  be  before 
Senator  Lord  will  be  through  his  supper  1 

Senator  Kobertson  —  I  should  think  in  the  course  of  twenty-five 
or  thirty  minutes. 

The  SERGEANT-AT-ARBis  —  Thoro  are  no  senators  around  the 
Capitol  or  hotel,  or  grounds ;  I  will  go  down  town  if  it  is  advisable. 

The  question  being  put,  it  was  declared  carried. 

After  spending  some  time  in  executive  session  the  Senate  resumed 
the  pending  business. 

Albert  F.  Gladding  recalled  on  behalf  of  the  prosecution : 
By  Mr.  Stanton: 

Q.  Mr.  Gladding,  you  have  examined  the  records  and  papers  pro- 
duced by  the  respondent  here,  under  the  order  of  the  Senate,  have 
you?    A.  I  have,  sir. 

Q.  State  what  papers  there  are  that  you  have  examined  ?  A.  I 
have  examined  the  petitions  for  the  appointment  of  guardians, 
petitions  for  letters  of  administration,  and  petitions  for  letters  testa- 
mentary and  letters  of  administration  with  the  will  annexed,  for  the 
years  1864, 1865  and  1866,  and  a  portion  of  1867. 

Q.  Down  to  what  time  in  the  year  1867  ?  A.  Down  to  April  24, 
1867, 1  believe  it  is. 

Q.  Wasn't  it  the  25th?    A.  Yes,  sir;  April  25,  1867. 

Q.  Have  you  also  examined  the  records  of  letters  of  guardianship, 
issued  during  those  years  ?    A.  Yes,  sir. 

Q.  From  the  1st  of  January,  1864,  to  the  25th  of  April,  1867? 
A.  Yes,  sir. 
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Q.  Will  you  state  how  many  of  the  petitions  for  letters  testamen- 
tary, issued  in  the  year  1864,  stated  that  the  amount  of  the  personal 
estate  was  less  than  the  sum  of  $500  ?      A.  Didn't  exceed  $500  i 

Q.  Yes,  sir.  A.  In  the  year  1864  there  were  forty-nine  letters 
testamentary  issued,  eight  of  which  were  of  estates  that  did  not 
exceed  $500. 

Q.  The  petitions  for  the  granting  of  those  letters,  in  eight  of 
them,  were  so  stated  ?  A.  Yes,  sir ;  that  of  estates  that  did  not 
exceed  $500. 

By  Mr.  E.  H.  Psindle: 

Q.  What  were  those ;  petitions  for  letters  testamentary  i  A.  Yea» 
sir. 

By  Mr.  Stanton  : 

Q.  Now,  sir,  state  how  many  there  were  in  the  year  1865  ?  A. 
In  1865,  there  were  lifty-one  letters  testamentary  issued,  and  nine 
of  these  were  represented  in  petitions  to  be  of  estates  not  exceeding 
$500  in  value.     . 

Q.  State  for  the  year  1866  ?  A.  From  January  1,  1866,  to 
April  24,  1866,  there  were  issued  of  letters  testamentary,  seven- 
teen, and  six  of  them  were  represented  by  the  petitions  to  be  of 
estates  not  exceeding  $1,000  in  value. 

Q.  Why  do  you  stop  at  April  24,  1866  i  A.  At  that  time,  as  I 
understand  it,  the  law  was  changed,  so  that  after  that,  on  estates  not 
exceeding  $1,000,  there  were  no  fees ;  up  to  that  time,  estates  not 
exceeding  $500  there  were  no  fees. 

Q.  State  how  many  letters  testamentary  were  issued  from  the 
24th  of  April,  1866  (during  the  remainder  of  the  year),  and  then 
how  many  of  them  were  upon  estates,  as  shown  by  the  petitions, 
upon  estates,  less  than  $1,000  ?  A.  There  were  twenty-three  letters 
testamentary  issued  during  the  balance  of  that  year,  and  five  of  those 
were  upon  estates  upon  which  the  petitions  represented  the  value  as 
not  exceeding  $1,000. 

Q.  State  for  the  year  1867,  down  to  the  25th  of  April  ?  A.  There 
were  fourteen  Letters  testamentary  issued,  and  one  was  represented 
by  the  petition  to  be  upon  an  estate  of  less  than  $1,000 ;  not  exceed- 
ing $1,000  in  value. 

Q.  State  letters  of  administration  with  the  will  annexed  during 
the  same  years?  A.  In  1864,  there  were  forty-seven  letters  of 
administration  issued,  fourteen  of  which — 

Q.  That  is  in  letters  of  administration  with  the  will  annexed  ?  A. 
No,  sir;  fourteen  of  which  were  upon  estates  not  exceeding  $500  in 
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▼alue;  in  1865,  there  were  fifty-eight  letters  of  administration 
issued,  eighteen  of  which  were  upon  estates  not  exceeding  $500 
in  value;  from  January  1, 1866,  to  April  24, 1866,  twenty  five  were 
issued,  and  five  were  upon  estates  not  exceeding  $500  in  value ;  from 
April  24,  1866,  to  January  1,  1867,  eighteen  were  issued,  and  nine 
were  upon  estates  not  exceeding  $1,000  in  value ;  from  January  1, 
1867,  to  April  25, 1867,  eleven  were  issued,  and  three  were  upon 
estates  not  exceeding  $1,000  in  value ;  in  1864  there  were  three  let- 
ters of  administration  issued  with  the  will  annexed,  all  over  $1,000 
in  value;  in  1865  there  were  four  letters  of  administration  with  the 
will  annexed,  all  over  $1,000  in  value. 

Q.  You  mean  by  that,  that  petitions  in  none  of  those  cases  stated 
that  the  estates  did  not  exceed  $1,000  in  value  ?     A.  Yes,  sir. 

Q.  Isn't  it  $500  that  you  mean,  instead  of  $1,000  ?  A.  There  were 
none  less  than  $1,000 ;  I  put  it  down  so ;  that  covers  the  whole  of 
the  year  1866 ;  I  say  these .  letters  of  administration  with  the  wrill 
annexed,  that  none  of  them  during  the  year  1865  were  less  than 
$1,000. 

Q.  That  is,  the  petition  did  not  state  they  were  less  than  $1,000! 
A.  That  is  what  I  mean  to  be  understood ;  in  1866,  three  were 
issued,  and  one  of  them,  issued  after  April  24,  1866,  was  less  than 
$1,000  in  value ;  there  were  none  issued  in  1863  down  to  April  25. 

Q.  I  didn't  understand  the  last  evidence  yon  gave  in  reference  to 
the  year  1866,  subsequent  to  April  24  ?  A.I  say,  during  the  whole 
year  1866,  there  were  three  letters  of  administration  with  the  will 
annexed  issued,  and  one  of  those  issued  subsequent  to  April  24  was 
less  than  $1,000  in  value. 

Q.  State  the  number  of  letters  of  guardianship  issued  during  the 
year  1864?    A.  Fifty-three. 

Q.  How  many  of  those  were  for  the  purpose  of  obtaining  bounty, 
or  prize  money,  or  arrears  of  pay  ?    A.  There  were  six  of  them. 

Q.  How  many  were  issued  in  the  year  1865  ?  A.  Fifty-two,  and 
six  of  those  were  for  bounty  or  arrears  of  pay,  or  prize  money. 

Q.  How  many  in  1866}  A.  During  1866  there  were  sixty-seven 
issued,  nine  of  which  were  for  bounties  or  pensions,  arrearages  of 
pay,  or  prize  money. 

Q.  How  many  were  issued  in  the  year  1867,  down  to  the  25th 
of  April!  A.  Thirteen,  and  four  of  them  were  for  bounties  or 
pensions. 

Q.  Who  made  this  examination  with  you  ?  A.  Mr.  Edward  B. 
Thomas  assisted  me. 
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Q.  Did  you  look  at  the  petitions  yourself?  A.  There  were  a  few 
of  the  petitions  for  letters  testamentary  that  he  examined  himself. 

Q.  And  called  them  off  to  you  ?    A.  Yes,  sir. 

Q.  And  you  made  a  note  of  them  ?  A.  I  think  there  were  a  few 
he  made  a  note  of  himself;  mainly  we  were  sitting  side  by  side,  and 
he  called  them  off  and  I  made  a  memorandum  of  such  as  we  desired 
to  use  in  making  up  our  final  statement. 

Grosa-eoDammed  hy  Mr.  E.  H.  Pbindle  : 

Q.  You  say  that  in  the  year  1864:  there  were  forty-nine  letters 
testamentary  issued  ?    A.  Yes,  sir. 

Q.  In  how  many  of  them  were  the  real  and  personal  property  put 
together  and  not  separated  ih  stating  the  amount  ?  A.  In  the  peti- 
tion? 

Q.  Yes,  in  the  petition  ?    A.  I  can't  say. 

Q.  Were  there  any  ?     A.  I  can't  say. 

Q.  You  cannot  say  whether  there  were  any  that  stated  that  the 
real  and  personal  property  would  not  amount  to  such  a  sum  ?  A. 
There  were  eight  that  stated  that  the  real  and  personal  property 
would  not  exceed  $500. 

Q.  How  many  spoke  of  personal  property  ?    A.  Alone  ? 

Q.  Yes,  sir.    A.  As  not  exceeding  $500  ? 

Q.  Yes,  sir.     A.  I  cannot  tell. 

Q.  How  many  said  any  thing  about  any  property  ?  A.  That  I 
can't  tell. 

Q.  Were  there  any  ?    A.  I  do  not  know,  sir. 

Q.  How  many  were  there  in  1865,  where  the  real  and  personal 
property  were  put  together?     A.  I  can't  say. 

Q.  How  many  were  there  that  said  nothing  about  property  ?  A. 
I  can't  say. 

Q.  How  many  were  there  that  stated  the  personal  property  would 
not  exceed  $500  ?    A.  I  can't  say. 

Q.  How  many  were  there  in  1866,  up  to  April  24th,  that  said 
any  thing  about  property  at  all  ?    A.  I  can't  say. 

Q.  How  many  were  there  in  1806,  in  which  the  real  and  personal 
property  were  put  together?     A.  I  can't  tell  that. 

Q.  How  many  were  there  in  1866  that  stated  that  the  personal 
property  would  not  exceed  $500  ?     A.  That  I  can't  say. 

Q.  How  many  were  there  from  the  24:th  of  April  that  said  noth- 
ing about  the  value  of  the  property?    A.  I  can't  say. 

Q.  How  many  were  there  that  put  the  personal  and  real  property 
together,  and  estimated  them  together?     A.  I  can't  say. 
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Q.  How  many  were  there  in  which  the  personal  property  was 
estimated  at  less  than  $1,000  ?    A.  That  I  can't  say. 

Q.  How  many  were  there  in  1867  which  said  nothing  about  prop- 
erty!   A.  That  I  can't  saj. 

Q.  How  many  were  there  in  which  the  personal  property  was 
estimated  less  than  $1,000  ?    A.  That  I  can't  say. 

Q.  How  many  were  there  in  which  the  personal  and  real  property 
were  estimated  together  ?    A.  How  many  in  all  ? 

Q.  Yes,  sir.     A.  That  I  can't  say. 

Q.  How  many  petitions  for  letters  of  administration  for  the  year 
1864  that  said  nothing  about  property  ?  A.  That  I  can't  say ;  my 
answer  would  be  the  same  to  all  similar  questions. 

Q.  Your  answer  is  the  same  that  you  have  given  for  the  previous 
years,  in  regard  to  1864 ;  in  regard  to  the  letters  of  administration 
for  the  year  1864;  I  will  ask  you  the  question?  A.  I  say  my 
answer  is  the  same. 

Q.  I  will  ask  you  the  question ;  how  many  petitions  for  letters 
of  administration  for  the  year  1864  stated  any  thing  about  the 
amount  of  property  ?    A.  I  can't  say. 

Q.  How  many  estimated  the  real  and  personal^ property  together! 
A.  I  can't  say. 

Q.  How  many  stated  that  the  personal  property  would  not  exceed 
$500 !     A.  That  I  can't  say.  . 

Q.  How  many  petitions  for  letters  of  administration  in  1865  said 
any  thing  about  the  amount  of  real  and  personal  property !  A. 
That  I  can't  say. 

Q.  How  many  estimated  the  real  and  personal  property  together! 
A-  That  I  can't  say. 

Q.  How  many  stated  the  personal  property  to  bis  less  than  $500, 
or  not  exceeding  $500  ?    A.  That  1  can't  say. 

Q.  How  many  from  January  1st  to  April  24:th  said  any  thing 
about  the  amount  of  property !    A.  I  can't  say. 

Q.  How  many  estimated  the  real  and  personal  property  together ! 
A.  I  can't  say. 

Q.  How  many  stated  that  the  personal  property  would  not  exceed 
$500  or  $1,000 !    A.  I  can't  say. 

Q.  In  the  year  1867,  how  many  petitions  for  letters  of  adminis- 
tration stated  nothing  about  the  value  of  the  property !  A.I  could 
not  say. 

Q.  How  many  estimated  the  personal  property  at  not  to  exceed 
$1,000 !    A.  That  I  cannot  say. 
106 
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Q.  How  many  letters  of  administration  with  the  will  annexed,  in 
1864,  stated  nothing  about  the  real  or  personal  property  ?  A.  There 
were  not  any. 

Q.  They  all  stated  something  about  the  real  and  personal  prop- 
erty ?    A.  Yes,  sir. 

Q.  How  many  estimated  the  real  and  personal  property  together? 
A.  I  couldnH  say.   ' 

Q.  How  many  stated  that  the  personal  property  was  less  than 
$1,000?    A.  I  couldn't  say. 

Q.  In  1865,  how  many  letters  of  administration  with  the  will 
annexed  stated  nothing  about  the  value  of  the  property?  A.  I 
couldn't  say. 

Q.  How  many  estimated  the  real  and  personal  property  together  ? 
A.  That  I  couldn't  say. 

Q.  How  many  stated  that  the  personal  property  was  less  than 
$1,000,  or  not  to  exceed  $1,000  ?    A.  That  I  couldn't  say. 

Q.  In  1866,  how  many  letters  of  administration  with  the  will 
annexed  stated  nothing  about  the  value  of  the  property?  A.  I 
couldn't  say. 

Q.  How  many  estimated  the  real  and  personal  property  together? 
A.  That  I  can't  say. 

Q.  How  many  stated  that  the  personal  property  was  not  to  exceed 
$1,000  ?    A.  That  I  cannot  say. 

Q.  You  say  there  was  one  after  April  24,  1866,  that  stated  that 
the  personal  property  was  less  than  $1,000  ?   A.  No,  I  didn't  say  so. 

Q.  That  the  real  and  personal  property  was  less  than  $1,000?  A. 
Yes,  sir. 

Q.  How  many  petitions,  or  were  you  speaking  of  letters  of  guard- 
ianship ?    A.  Yes ;  I  spoke  of  the  letters  of  guardianship. 

Q.  When  you  say  these  fifty-three  in  the  year  1864,  which  do 
you  mean  ?  A.  I  had  the  record  of  fifty-three  letters  of  guardianship. 

Q.  How  many  petitions  were  filed  ?  A.  I  could  not  say  now ;  I 
examined  all  the  petitions  that  there  were. 

Q.  I  ask  you  how  many  petitions  for  letters  of  guardianship  in 
1864  were  filed ;  how  many  did  you  find  ?    A,  I  didn't  count  them. 

Q.  Can  you  tell  how  many  petitions  for  letters  of  guardianship, 
1864,  stated  that  the  letters  were  desired  for  the  purpose  of  obtain- 
ing bounty  or  arrears  of  pay  ?  A.  I  can  state  the  number  of  peti- 
tions that  stated  that,  upon  which  there  were  letters  of  guardianship 
afterward  issued  and  recorded. 

Q.  I  ask  you  what  the  petition  stated ;  did  you  look  at  them  ?  A. 
Yes,  sir. 
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Q.  Did  yoa  count  to  see  how  many  there  were  that  stated  that 
the  petitions  were  made  for  letters  for  the  purpose  of  obtaining 
bounty  and  arrears  of  pay  ?    A.  Yes,  sir. 

Q.  How  many  were  there  ?  A.  Of  those  where  the  letters  were 
afterward  recorded  2 

Q.  I  didn't  ask  you  that  ?  A.  There  were  a  number  of  petitions 
in  which  it  was  stated  that  the  guardians  were  desired  for  the  pur- 
pose of  signing  his  petition  papers  of  which  there  was  no  record 
afterward,  and  those  were  not  counted  in  my  fifty-three. 

Q.  Then  you  can't  tell  how  many  there  were!  A.  No,  sir;  not 
of  those. 

Q.  How  many  petitions  did  you  examine  for  1864  !  A.  For  the 
appointment  of  *guardiant 

Q.  Yes.     A.  I  cannot  say. 

Q.  How  many  for  1865  ?    A.  I  cannot  state. 

Q.  How  many  for  1866  ?    A.  I  cannot  state. 

Q.  How  many  for  1867  ?    A.  I  cannot  state. 

Q.  How  many  were  there  that  said  it  was  for  the  purpose  of 
enlisting  into  the  army  that  the  letters  were  desired  I  Au  I  cannot 
flay. 

Q   Or  1865?    A.  I  cannot  say. 

Q.  Or  1866?    A.  I  cannot  say. 

Q.  Or  1867?    A.  I  cannot  say. 

Q.  How  many  said  nothing  about  enlisting  in  the  army,  or  bounty 
or  back  pay,  or  anything  of  that  kind,  petitions  for  letters  of  guard- 
ianship in  1864?    A.  Well,  that  I  cannot  state  now. 

Q.  How  many  in  1865  ?     A.  I  cannot  state. 

Q.  How  many  in  1866  ?    A.  I  cannot  state. 

Q.  How  many  in  1867  ?    A.  Nor  that. 

Q.  How  many  of  the  persons  for  whom  letters  of  guardianship 
were  desired  in  the  petitions  were  of  the  same  family  ?  A.  There 
were  forty-six. 

Q.  1864  I  am  speaking  of?  A.  I  haven't  a  memoranda  of  the 
number  in  each  year;  it  is  not  separated. 

Q.  Do  you  know  how  many  persons  for  whom  petitions  were 
made  in  1865,  belonged  to  the  same  family?    A.  No,  sir. 

Q.  Or  in  1866  ?    A.  No,  sir. 

Q.  Or  in  1867  ?    A.  No,  sir ;  not  in  any  year  separated. 

Q.  Or  the  whole  of  them  together  ?     A.  Yes,  sir ;  I  do. 

Q.  How  many  belonged  to  the  same  family,  do  you  understand 
me,  for  instance  two  persons  belonging  to  the  same  family  make 
petitions  ?    A.  There  were  forty-six  cases  in  which  guardians  had 


844  PROCEEDINGS  IN  THE 

been  appointed  for  more  than  one  ward,  belonging  to  the  same 
family. 

Q.  That  is  in  the  whole  number  of  years  ?  A.  Yes,  sir ;  in  the 
whole  number  that  I  have  stated  here. 

Q.  Please  state  that  again  ?  A.  There  are  forty-six  cases  in  which 
guardians  have  been  appointed  for  more  than  one  ward  belonging  to 
the  same  family,  or  the  same  name,  and  I  take  it  they  belong  to  the 
same  family. 

Q.  Ho,  m.„yof  the  same  ft^ilj  wh»e  there  ^  dffler,.t 
guardians  ?    A.  I  can't  say. 

Q.  How  long  have  you  been  practicing  law  ?  A.  Two  years  and 
a  half  I  should  think,  without  stopping  to  figure. 

Q.  Ton  studied  law  with  Mr.  FoUett  t    A.  Yes,'  sir. 

Q.  And  have  remained  in  the  office  ever  since  ?    A.  Yes^  sir, 

Q.  Got  your  office  there  now  ?    A.  Yes,  sir. 

Q.  Have  you  had  much  surrogate  business  to  do  yourself?  A. 
No,  sir ;  not  very  much. 

Q.  Very  familiar  with  surrogate's  practice  ?  A.  WeU,  I  should 
say  not  very. 

Q.  Did  you  come  here  for  the  purpose  of  making  this  examination 
at  this  time,  to  be  a  witness  ?  A.  Well,  I  came  here  at  the  request 
of  Mr.  Stanton ;  I  don't  know  exactly  what  he  desired. 

Q.  To  do  whatever  he  required  ?  A.  To  do  whatever  he  wished 
me  to  do. 

Q.  To  swear  or  any  thing  else  ?    A.  Yes,  sir. 

Q.  How  many  letters  testamentary  were  issued  in  1864?  A. 
Forty-nine. 

Q.  How  do  you  know  ?    A.  Well,  I  examined  the  books. 

Q.  When  ?  A.  Examined  the  books  in  Norwich  a  couple  of  weeks 
ago,  I  should  say ;  have  the  records  of  them  in  my  pocket  now. 

Q.  You  say  there  were  forty-nine?  A.  Forty-nine,  sir ;  thati% 
there  are  forty-nine  on  record. 

Q.  How  many  of  the  petition  for  letters  of  administration,  in 
1865,  stated  that  the  value  of  the  personal  property  would  not  exceed 
$500  ?    A.  I  have  already  told  you  1  could  not  state  that. 

Q.  Have  you  any  memorandum  of  it  at  all  ?  A.  That  the  per- 
sonal property  alone  did  not  exceed  $500 ! 

Q.  Yes.     A.  No,  sir,  I  don't  know  that  I  have. 

Q.  Nor  for  the  year  1864  ?    A.  No,  sir. 

Q.  Nor  any  of  the  years  ?    A.  No,  sir. 
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Be-direct  exa/nvmation  hy  Mr.  Stanton  : 

Q.  Mr.  Gladding,  yon  have  examined  the  records  of  letters  testa- 
mentarj  and  letters  of  administration,  and  letters  of  administration 
with  the  will  annexed,  in  the  surrogate's  office,  some  little  time 
since,  haven't  yon  ?    A.  Yes,  sir. 

Q.  You  find  here  petitions  produced  by  the  respondent  where^on 
have  found  no  record  of  letters  issued  upon  those  petitions,  have 
you  ?     A.  Yes,  sir,  in  some  of  those. 

Q.  And  in  the  numbers  that  you  have  counted,  when  you  say  so 
many  letters  were  issued  during  last  year,  you  have  only  counted 
such  as  appeared  to  have  been  issued  by  the  record  of  the  letters 
themselves }    A.  Yes,  sir,  that  is  it. 

Q.  And  these  petitions  which  appear  in  these  packages  produced 
here,  where  no  letters  appear  to  have  been  issued  upon  them,  yon 
did  not  count  ?    A.  Ko,  sir,  did  not  count  them  at  all. 

Q.  Now  let  me  call  your  attention  more  particularly  to  your 
examination  during  the  year  1864,  down  to  the  30th  day  of  April } 
did  you  not  look  at  the  petitions  during  that  time  of  letters  testar- 
mentary  and  letters  of  guardianship,  to  see  how  many  stated  that 
the  personal  estate  alone  did  not  exceed  the  sum  of  $500 }  A.  No, 
sir ;  I  did  not  make  that  examination. 

Q.  Then  you  will  have  to  make  the  examination  over  ?  A.'  There 
will  be  but  a  few  of  them ;  some  half  dozen  to  be  examined,  or  per- 
haps a  dozen. 

Q.  Yon  say  there  were  forty-six  cases  during  the  years  from  tlie 
1st  of  January,  1864,  to  the  25th  of  April,  1867,  in  which  letters  of 
guardianship  have  been  issued  where  there  was  more  than  one  ward 
of  the  same  family  ?    A.  Yes,  sir. 

Q.  Does  this  number,  forty-six,  that  you  state,  include  all  of  the 
wards  during  those  years?  A.  No,  sir ;  I  will  show  yon  ;  there  is  a 
person  there  who  was  appointed  a  guardian  for  two  wards,  that  is 
one  of  those  cases ;  there  is  a  person  who  was  guardian  for  three  or 
four  wards,  that  is  one  of  those  cases  also. 

Q.  And  there  are  forty-six  of  those  cases  where  there  has  been 
one  guardian  appointed  for  two  or  more  wards  in  the  same  family  ? 
A.  Yes,  sir ;  and  I  will  state  further,  that  there  are  fifty-three  wards 
of  whom  some  other  ward  has  the  same  guardian. 

Q.  Yon  examined  all  of  these  petitions  that  were  presented  by 
the  respondent  ?    A.  I  have,  sir. 

Q.  And  yon  examined  them  carefully  as  to  these  questions,  to 
which  yon  have  testified  ?    A.  Yes,  sir. 
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Re-cross-eiBamination  by  Mr.  E.  H.  Pbindlb  : 

Q.  How  many  letters  of  guardianship  do  you  say  there  are ;  give 
me  the  times  now  and  the  numbers  ?  A.  I  say  there  are  forty-fiix 
cases  in  which  the  same  guardian  appears  for  more  than  one  ward. 

Q.  Now,  sir,  how  many  families  are  represented  in  those  forty- 
six,  eases?  A.  I  couldn't  state  positively,  but  I  think  forty-six 
families. 

Q.  Do  you  know  any  thing  about  it  ?  A.  I  only  know  from  the 
names ;  they  are  the  same.    • 

Q.  Have  you  counted  up  the  names  to  see  how  many  families 
there  are  ?    A.  Yes,  sir. 

Q.  With  that  view  ?    A.  Yes,  sir. 

Q.  How  many  different  family  names  will  you  swear  there  are 
among  those  wards  2    A.  That  I  can't  say. 

Q.  Will  you  swear  that  all  those  wards  did  not  belong  to  forty 
families  i  A.  Oh,  I  presume  they  belonged  to  a  great  many  more 
than  that. 

Q.  I  ask  you  if  you  will  swear  t  A.  I  have  ali-eady  stated  that  I 
don't  know  just  how  many  there  were  in  the  whole  number  of 
wards. 

Edwasd  B.  Thomas,  recalled : 

By  Mr.  Stanton  : 

Q.  You  made  this  examination  with  Mr.  Oladdingt    A.  Yes,  sir. 
Q.  And  did  some  of  the  calling  off  to  him  ?    A.  Yes,  sir. 
Q.  And  did  it  correctly,  did  you  ?    A.  Yes,  sir. 

Oross-eoDammation  ly  Mr.  E.  H.  Pbindlb  : 

Q.  What  did  you  call  off?  A.  1  called  off  first  the  wards  and 
the  guardians. 

Q.  The  wards  of  the  guardians  ?  A.  No,  sir ;  didn't  say  that, 
Mr.  Prindle  ;  I  called  off  the  wards  and  the  guardians  of  the  wards, 
and  the  date  of  the  petition  for  letters  of  guardianship ;  I  then 
called  off  the  letters  testamentary  ;  I  took  the  petitions  for  letters 
testamentary  and  called  off  the  amount  of  property  estimated  in  the 
petition  ;  a  few  of  those. 

Q.  Called  off  a  few  of  them  ?  A.  Yes,  sir ;  a  few  of  those  to  him ; 
perhaps  one-third  of  them. 

Q.  You  don't  know  what  portion  of  them  you  did  call  off?  A.  I 
can  tell  by  looking  at  the  paper. 

Q.  State  what  further  you  called  off?  A.  I  also  looked  over  the 
letters ;  the  petition  for  the  appointment  of  guardians,  and  examined 


TRIAL  OF  HORACE  G.  PRINDLK  847 

to  see  whether  the  guardian  was  appointed  for  the  purpose  of  enlist- 
ment or  for  obtaining  bounty  or  arrears  of  pay ;  I  think  that  was  all. 

Q.  How  many  did  you  call  off  of  that  kind  T  A.  i  couldn't  tell, 
sir;  he  took  it  down,  sir. 

Q.  Do  you  know  whether  he  took  it  down  correctly  or  not  ?  A. 
I  do  not,  sir. 

Q.  Did  you  look  over  these  ?  A.  Well,  we  looked "  over  them 
together. 

Q.  You  looked  them  over  together  ?    A.  Yes,  sir. 

Q.  Those  that  you  called  off  ?  A.  No,  sir ;  I  showed  them  to 
him ;  I  took  them  up  and  opened  them,  and  we  sat  together  and  he 
looked  them  over  with  me. 

Q.  Then  yon  called  them  off?    A.  Yes,  sir. 

Q.  Couldn't  he  see  as  well  as  you  ?  A.  He  had  to  do  the  writ- 
ing; I  then  folded  up  the  papers  and  laid  them  aside. 

Q.  Do  you  know  any  thing  about  the  number  of  these  petitions 
for  guardians ;  that  it  is  stated  that  letters  were  applied  for  for  the 
purpose  of  enlistment,  or  bounty,  or  back  pay  ?  A.  No,  sir ;  he 
made  the  calculation  entirely. 

Q.  Do  you  know  any  thing  about  the  matter  except  as  you  called 
off  what  you  saw  ?  A.  Of  the  petitions  for  the  appointment  of 
guardians  t 

Q.  Yes.    A.  No,  sir. 

Q.  Or  for  letters  of  any  kind  ?    A.  Letters  testamentary  ? 

Q.  Well,  what  do  you  know  about  those  ?  A.  Well,  sir,  I  looked 
over  them  with  Mr  Gladding  as  he  marked  them ;  I  looked  to  see 
what  estates  were  estimated  not  to  exceed  $500  and  $1,000. 

Q.  How  many  were  there?  A.  I  could  not  tell  you  without 
looking  at  the  paper. 

Q.  Can  you  tell  by  looking  at  the  paper?    A    Yes,  sir. 

Q.  Did  you  see  how  many  there  were  the  personal  estate  of  which 
would  not  exceed  $1,000?    A.  The  real  and  personal? 

Q.  Did  you  look  to  see  how  many  there  were  in  which  the  per- 
sonal estate  would  not  exceed  $1,000  ?  A.  Yes,  sir ;  real  and  per- 
sonal, where  the  petition  estimated  personal  property  separate  from 
the  real  and  personal,  I  put  it  down. 

Q.  You  did,  eh  ?  A.  Yes,  sir ;  but  there  were  very  few  of  those 
cases,  and  we  understood  that  we  were  to  look  only  at  the  estimate 
of  real  and  personal  together. 

Q.  Did  yon  or  Mr.  Gladding  keep  any  record  of  the  number 
where  the  personal  was  separated  from  the  real  estate;  did  you  keep 
any  record  at  all  of  it  ?    A.  Yes,  sir. 
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Q.  Who  has  got  that  now  ?    A.  Mr.  Gladding. 

Q.  You  are  sure  of  that  ?    A.  Yes,  sir. 

Q.  Yon  and  Mr.  Gladding  don't  agree  on  that?  A.  Oh,  he 
didn't;  I  made  that  calculation;  I  did  that  myself ;  but  in  calcu- 
lating them,  he  took  the  real  and  personal  together,  because  we 
understood  from  Mr.  Stanton  that  that  was  what  he  wanted. 

Q.  Do  you  know  how  many  there  were  where  there  was  nothing 
said  about  property  at  all  ?  A.  I  couldn't  give  the  exact  number ; 
there  were  a  very  few;  it  was  unnecessary  to  look  at  that,  I 
supposed. 

Q.  What  makes  you  think  so  ?  A.  I  don't  think  that  the  law 
intends  it. 

Q.  How  long  have  you  been  a  lawyer?    A.  About  two  years. 

Q.  Where  do  you  practice  ?     A.  In  Norwich. 

Q.  In  what  office  ?    A.  In  Mr.  Follett's. 

Q.  Did  you  come  here  for  the  purpose  of  being  a  witness  ?  A. 
No,  sir. 

Q.  What  did  you  come  here  for  ?  A.  I  came  here  from  New 
York  last  night,  and  stopped  here,  and  came  in  the  Senate  this 
morning,  and  Mr.  Stanton  asked  me  to  assist  him  in  looking  over; 
that's  all. 

Mr.  E.  H.  Pkindle  —  It  is  nearly  10  o'clock,  and  I  am  about  sick 
myself,  and  would  like  to  adjourn  until  morning. 

The  President  —  The  counsel  for  the  defense  desires  at  this 
time  to  adjourn. 

Senator  D.  P.  Wood  — It  is  now  nearly  10  o'clock,  and  we  have 
done  a  pretty  fair  day's  work.  I  move  that  we  adjourn,  not  only 
for  the  convenience  of  the  counsel,  but  for  our  own  comfort. 

The  President  pat  the  question,  and  it  was  decided  in  the 
negative. 

Senator  D.  P.  Wood —  I  call  for  a  count. 

The  Peesident  —  After  the  Chair  has  announced  its  decision  it  is 
too  late  for  a  count. 

Senator  D.  P.  Wood  —  I  move  to  reconsider  the  vote. 

Senator  Benedict — Mr.  President:  I  only  rise  to  say  that  the 
gentlemen  who  are  conducting  the  defense  have  been  quite  out  of 
sorts  all  day  with  ill  health,  and  it  seems  to  me  that  we  ought  to 
adjourn  for  their  consideration ;  I  should  like  to  sit  here  until  mid- 
night, and  go  on  with  this  thing  myself,  but  those  gentlemen,  I 
happen  to  know,  have  been  out  of  sorts  to-day,  and  I  do  not  think 
we  should  press  them. 
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Senator  Allen  —  I  move  the  Senate  do  now  adjourn. 
The  Fbesident  put  the  question,  and   it   was  decided  in  the 
affirmative. 


Senate  met  pursuant  to  adjournment,  at  9  a.  m.,  1  riday,  July  12, 

1872. 

B.  Gags  Berbt  recalled  by  the  respondent : 

By  Mr.  £•  H.  Pbindlb  : 

Q.  Are  you  one  of  the  editors  and  proprietors  of  the  Chenango 
Democrat  ?     A.  Yes,  sir. 

Q.  Formerly  clerk  of  the  board  of  supervisors  ?     A.  Yes,  sir. 

Q.  During  the  years  1865  and  1866  ?    A.  Yes,  sir. 

Q.  Was  there  an  understanding  or  talk  among  the  supervisors  of 
those  years,  that  the  estimated  report  of  the  county  judge  was 
received  in  consideration  of  the  smallness  of  the  salary,  and  to  allow 
for  fuel,  lights,  postage  and  incidental  expenses ;  I  ask  you  to  state 
your  information  on  that  point ;  your  recollection  ? 

Mr.  Stanton  —  I  don't  suppose  that  is  pertinent  in  this  case ;  if 
they  have  any  public  acts  of  the  board,  any  resolution  or  action  by 
the  board,  or  such,  I  suppose  that  would  be  competent,  perhaps, 
although  not  binding ;  bnt  some  casual  conversation  he  may  have 
heard  from  some  supervisor,  or  some  party,  some  time,  will  hardly 
be  evidence  here.     We  object  to  the  evidence. 

Mr.  E.  H.  Pbindlb  —  Mr.  President :  The  amount  of  talk  that 
this  witness  has  heard,  the  amount  that  he  knows  in  regard  to  this 
understanding,  remains  of  course  to  be  seen ;  the  question  is, 
whether  the  character  of  the  evidence  is  proper ;  now,  I  understand 
and  in  fact  I  have  heard  the  counsel  claim  in  response  to  an  inquiry 
of  a  senator,  that  he  expected  to  show  there  was  a  fraud  on  the  part 
of  the  county  judge  in  making  these  estimated  reports  in  the  manner 
that  they  were  made ;  what  we  propose  now  to  prove  is,  there  was 
no  fraud ;  that  there  was  no  deception  of  the  supervisors,  or  of  the 
board  of  supervisors,  and  that  they  understand  precisely  the  mannw 
in  which  these  reports  were  made ;  why  they  were  made  for  those 
two  years  in  that  way ;  that  they  acquiesced  in  it ;  that  it  was  in 
Bubstance  agreed  to ;  that  the  formality  of  the  report  was  waived, 
and  although  it  may  not  be  strictly  regular,  we  most  earnestly  insist 
that  it  shows  there  was  no  corruption  and  no  fraud. 
Senator  Benedict  —  What  was  the  question  ? 
107 
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Mr.  Pbindle  —  The  question  is,  was  there  an  understanding  or 
talk  among  the  supervisors  for  the  years  '65  and  '66  that  the  esti- 
mated report  wa  sreceived  in  consideration  of  the  smallness  of  the 
salary  and  to  allow  lor  fuel,  lights,  postage  and  other  incidental 
expenses  on  the  part  of  the  county  judge ;  we  want  to  put  these 
questions  to  the  witness  and  supervisors  for  the  purpose  of  remov- 
ing any  suspicion. 

Senator  Tiemajjn  —  Out  with  it. 

Mr.  E.  ET.  Pkindle  —  And  to  show  it  was  discussed  when  the 
matter  was  acted  upon. 

Senator  Lewis  —  Mr.  President :  I  desire  to  make  an  inquiry ; 
does  the  counsel  claim  that  was  an  understanding  between  the 
supervisors  and  Judge  Prindle? 

Mr.  E.  H.  PRiin)LE  —  Yes,  sir. 

Mr.  Stanton  —  Do  you  claim  that  this  was  any  public  act  of  the 
board  or  done  by  the  board  as  such ;  does  the  counsel  mean  there 
was  any  formal  resolution  of  the  board  to  that  effect  ? 

Mr.  E.  H.  Prindle  —  I  don't  claim  that ;  I  only  offer  the  evi- 
dence to  show  there  was  no  fraud,  and  no  deception,  and  no  corrup- 
tion. 

The  question  was  put  as  to  whether  the  objection  should  be  sua 
tained,  and  it  was  declared  in  the  negative. 

Q.  State  your  recollection  on  that  point?  A.  Perhaps,  Mr. 
Prindle,  I  had  better  state  the  fact  as  I  recollect  it ;  I  cannot  answer 
the  question  yes  or  no. 

Q.  I  merely  ask  you  to  state  your  recollection  of  it  ?  A.  My 
impression  is  —  however  it  is  not  strong  enough  for  me  to  swear  to 
it  absolutely  —  that  in  '64  the  report  was  a  detailed  report. 

Senator  Lewis  —  Eepeat  that.  A.  My  impression  is  that  the 
report  of  '64  was  an  itemized  report ;  but  in  '65,  when  the  report 
was  brought  to  me  by  the  county  judge,  I  called  his  attention  to 
the  fact  that  it  was  oot  a  full  itemized  report ;  he  responded  to  me : 
**  If  that  is  not  proper,  the  board  or  committee  will  call  upon  me 
for  a  further  report,''  in  substance ;  Mr.  Prindle  left  the  desk,  and 
upon  the  chairman  of  the  board  coming  in,  I  also  called  his  atten- 
tion to  the  fact  that  the  report  of  Judge  Prindle  that  year  was  not 
a  full  itemized  report,  giving  the  items  of  each  case. 

Senator  Lewis  —  What  year  was  that?  A.  1865,  if  I  remember 
ariglit ;  it  was  the  first  year  any  such  report  was  handed  in ;  he  says 
all  right,  it  may  be  a  little  irregular ;  refer  it  to  the  committee  when 
the  board  come  together ;  the  board  came  together  and  the  report 
was  referred  in  the  regular  order,  and  at  a  subsequent  meeting  was 
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reported  upon  by  the  committee,  and  the  balance  dae  to  the  judge 
audited  and  passed  by  the  board ;  it  has  been  the  habit  since  that 
time  for  Judge  Prindle  to  present  his  report,  .fixing  the  balance, 
the  committee  auditing  the  balance,  and  that  acts  as  a  sort  of  settle- 
ment, between  the  judge  and  the  committee,  as  to  the  amount ;  I 
think  at  the  next  recess  after  the  passage  of  the  report  by  the  com- 
mittee (passing  upon  the  report  of  county  judge) ;  I  think  at  the 
next  recess,  though  I  am  not  quite  confident  as  to  the  time,  but  very 
soon  after ;  at  one  recess  the  question  came  up  by  ^half  a  dozen 
supervisors  or  more  (we  were  doing  committee  work  in  the  main 
room),  upon  the  question  of  the  report ;  one  or  two  supervisors 
expressed  their  dissatisfaction  with  the  report ;  said  it  was  not  such 
a  report  as  they  ought  to  have ;  that  they  ought  to  have  a  full  and 
detailed  report ;  others  said  it  is  all  right ;  that  is  allowed  to  be 
made  so  this  year  to  cover  the  incidental  expenses  of  the  ofiice; 
coal,  lights,  etc. ;  I  don't  of  course,  I  do  not  endeavor  to,  give  the 
words  of  any  gentleman  ;  but  that  was  the  idea  I  got  from  the  con- 
versation that  I  heard ;  in  1866  a  similar  report  was  made,  and  was 
passed  by  the  board,  and  I  heard  no  comment  then  in  regard  to  it. 

By  Senator  Tiemaitn  : 

Q.  Got  used  to  it  then  ?    A.  Got  used  to  it. 

Q.  The  committee  reported  favorably  the  report?    A.  Yes,  sir. 

Q.  And  the  balance  was  audited  and  passed  by  the  board  ?    A. 
Yes,  sir. 

Q.  That  is  the  case  in  both  years  ?    A.  Yes,  sir. 

Q.  Is  that  the  amount  reported  (showing  the  witness  a  book)  by 
Judge  Clark  the  year  previous  to  '63  ? 

Mr.  Feckham — We  object  to  what  was  reported  by  Judge  Clark, 
as  immaterial. 

The  PfiEsroBNT — iDoes  the  counsel  for  the  respondent  press  the 
question } 

Mr.  E.  H.  PsmDLE — Yes,  sir. 

Mn  Mygatt  —  He  was  the  former  county  judge,  and  it  is  offered 
as  a  precedent. 

Senator  Lewis  —  I  would  like  to  ask  the  counsel  upon  what 
theory  he  claims  it  is  admissible  ? 

Mr.  E.  H.  Pbindlb —  I  don't  know  that  it  is,  except  that  it  may 
throw  some  light  on  the  amount  that  ought  to  be  reported. 

Senator  D.  P.  Wood — Mr.  President :  I  would  like  to  have  the  • 
question  either  repeated  or  read  by  the  stenographer. 
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The  Stenoqbapheb  (Mr.  Tanner)  read  the  question,  as  follows: 
"  Is  that  the  amount  reported  by  Judge  Clark  the  year  previous 
to  '63  ? " 

Mr.  E.  H.  Pbindle  —  It  seemed  there  is  some  light  upon  the 
question  as  to  the  amount  that  ouglit  to  be  reported. 

(The  question  was  put  upon  the  objection  and  declared  sustained.) 

VTO88-0xammation  hy  Mr.  Stanton  : 

Q.  You  h^ve  stated  that  you  heard  some  supervisor  dissent  from 
this  report  of  Judge  Prindle  made  for  the  year  1865 ;  it  was  the 
year  1865 !    A.  Yes,  sir. 

Q.  What  supervisor  was  that  that  dissented  ?  A.  I  cannot  give 
you  his  name. 

Q.  Where  was  he  when  he  gave  his  dissent  ?  A.  In  th^  main 
room  of  the  supervisors. 

Q.  Have  you  given  the  language  that  that  supervisor  used  on  that 
occasion  ?    A.  No,  sir. 

Q.  Can  you  give  it  now  ?    A.  No,  sir. 

Q.  Can  you  give  any  thing  else  that  he  said  at  that  time  ?  A.  No, 
sir. 

Q.  You  cannot  tell  who  it  was  ?    A.  No. 

Q.  Who  was  the  supervisor  that  said  it  was  all  right  —  that  it 
should  be  allowed  to  pass  in  the  shape  it  was,  on  account  of  the 
expenses  of  his  office  ?  A.  I  cannot  tell ;  there  were,  as  I  remem- 
ber, a  half  a  dozen  of  the  supervisors  in  the  room ;  some  committee 
was  at  work  there,  and  the  remark  was  made  by  one  individual, 
some  individual,  I  don't  know  who,  that  the  report  of  the  county 
judge  wasn't  an  itemized  report  as  we  had  heretofore ;  that  it  ought 
to  be  different ;  the  other  men  said  it  was  all  right,  and  that  it  cov- 
ered the  incidental  expenses,  and  left  in  that  way. 

Q.  What  do  you  mean  by  that  "  incidental  expenses  ? "  A.  What 
I  heard  there  is  all  that  I  know ;  do  you  want  to  know  what  I  heard 
there  ? 

Q.  Yes,  sir.  A.  I  cannot  tell  you  intelligently  from  what  I 
heard  there ;  I  knew  the  fact  that  the  judge  had  made  no  charge  in 
any  other  place  for  the  coal,  and  I  think  the  gas  bill  wasn't  brought 
in  by  the  gas  manufacturer  against  the  surrogate's  office ;  it  was  to 
cover  those  expenses. 

Q.  Did  you  know  what  the  resolution  of  the  board  of  supervisors 
was  in  reference  to  these  expenses  ?    A.  What  resolution  ? 

Q.  The  resolution  of  the  board,  fixing  his  salary,  you  knew  what 
it  was?    A.  Yes,  sir. 
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Q.  The  supervisors  did  ?    A.  I  presume  tliey  did. 

Q.  I  don't  ask  you  to  8tat«  it  unless  you  have  a  copy  of  it ;  can 
yon  state  any  other  conyersation  that  was  had  at  that  time,  in  the 
persons  of  those  members  of  the  board  ?  A.  No,  sir ;  and  I  don't 
wish  you  to  understand  that  I  am  stating  the  conversation  there ;  I 
am  only  stating  the  result  of  the  conversation. 

Q.  Was  it  also  talked  there,  that  Judge  Prindle  had  not  reported 
the  full  amount  of  the  fees  that  he  ought  to  have  reported,  or  any 
thing  to  that  effect  ?    A.  No,  sir. 

Q*  You  didn't  hear  any  thing  of  that  kind  ?    A.  No. 

Q.  Why  was  it  said  that  it  was  to  cover  incidental  expenses,  and 
all  right  on  that  account  {  A.  I  supposed  the  person  who  made  the 
statement  understood  that  the  report  was  not  a  full  detailed  report, 
covering  the  last  dollar,  and  that  the  deficiency,  if  any,  was  to  go 
toward  those  expenses. 

Q.  That  it  was  not  a  report  covering  the  last  dollar ;  you  meant 
the  last  dollar  of  fees  that  should  have  been  returned  ?    A.  Yes,  sir. 

Q.  You  say  it  was  understood  that  he  hadn't  returned  or  reported 
all  the  fees  that  he  ought  to  have  reported  in  that  court ;  ^o  you 
mean  to  say  that?  A.  I  mean  to  say  this,  that  it  was  understood 
that  this  report  should  be  received,  and  that  if  there  was  any  differ- 
ence  between  the  last  dollar  received,  the  entire  amount  received 
that  should  have  been  reported,  and  the  amount  shown  by  the 
report,  that  that  was  to  apply  upon  the  incidental  expenses ;  I  don't 
mean  to  be  understood  that  anybody  in  my  presence,  or  to  my  knowl- 
edge, said  that  the  report  was  deficient  in  any  amount ;  I  don't 
know  that  it  was. 

Q.  I  fail  to  understand  your  evidence,  unless  that  is  the  substance 
of  it;  is  it  not  that  these  supervisors  talked  that  he  hadn't  reported 
as  much  fees  as  he  had  received,  and  they  had  let  the  excess  which 
he  had  failed  to  report  go  upon  incidental  expenses ;  is  that  the 
idea  t  A.  That  is  the  idea,  substantially ;  but  I  don't  wish  to  be 
understood  as  swearing  that  any  supiervisor  claimed  that  he  hadn't 
reported  the  amount  of  fees. 

Q.  But  if  he  didn't  report?  A.  But  if  there  was  any,  it  was  to 
apply  upon  these  incidental  expenses. 

Q.  That  was  the  reason  why  no  further  investigation  was  made  of 
this  report  ?     A.  That  is  the  way  I  understood  it. 

Q.  Was  there  any  action  taken  by  the  board  upon  that  question  ? 
A.  No,  sir,  except  the  approval  of  the  report  and  the  auditing  of 
the  aoeount. 
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Q.  Do  yon  recollect  the  report  that  was  made  upon  those  accounts  t 
A.  No,  sir. 

Q.  Was  there  any  report  made  1    A.  Yes,  sir. 

Q.  Does  any  report  appear  to  have  been  made  upon  the  supervia- 
ors'  books  ?    A.  I  cannot  recollect ;  - 1  know  simply  &om  the  habit. 

Q.  Can  yoiT  tell  that  there  was  any  made  by  the  committee  of 
the  board  of  supervisors  for  the  year  1866  as  to  their  examination 
of  the  judge's  accounts  ?     A.  No ;  independently  of  the  minutes. 

Q.  Have  you  examined  the  minutes?  A.  I  have  examined  the 
printed  report. 

Q.  Do  you  find  upon  that  printed  report  any  record  of  the  report 
of  the  committee  that  had  investigated  the  accounts  of  the  county 
judge  for  that  year  ?    A.  Yes,  sir. 

Q.  Will  you  produce  it  here  ?  A.  (Referring  to  printed  book 
of  proceedings  of  the  board  of  supervisors  for  the  year  1865)  I  think 
I  am  mistaken  about  finding  any  printed  report ;  upon  examining 
the  proceedings  I  find  the  report  of  the  county  judge  in  fiill,  spread 
upon  the  minutes. 

Q.  Will  you  read  it? 

The  witness  read  as  follows : 

^'  Mr.  Philley  presented  the  annual  report  of  the  county  judge  as 
follows : 

CoiTNTT  OF   GhENANQO'  IN   AoOOUNT  WTFH   H.  G.  PsiNDLB,  OoXJNTT 

Judge. 

1865.  *  Or. 

By  cash  received  for  proving  wills  and  blanks $288  50 

By  cash  received  for  granting  letters  of  administration 

and  blanks 116  50 

By  cash  received  for  appointing  guardians,'  and  blanks..  65  00 

By  cash  received  for  miscellaneous  business,  not  included 

in  the  above 60  00 


$525  00 

Dr. 

To  salary  for  one  year $1,400  00 

To  record  books 66  00 

$1,465  00 
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Contra  Credit 

By  amount  received  as  above $525  00 

By  cash  of  county  treasurer 737  75 

$1,262  75 


Balance  due  EL  Q.  Prindle $202  25 

The  amount  due  me  on  settlement  of  1864  of  $300  has  been  paid 
by  the  county  treasurer. 

All  of  which  is  respectfully  submitted, 

H.  G.  PRINDLE, 

County  Jiidge, 
Chenango  Comnr,  bb.  : 

H.  G.  Prindle,  being  duly  sworn,  says,  that  he  has  received  the 

fees  as  stated  in  the  foregoing  account ;  that  the  items  for  services 

and  disbursements  therein  charged  are  as  stated  therein,  and  no 

part  of  the  same  has  been  paid  except  as  therein  stated. 

H.  G.  PRINDLE. 

Sworn  before  me, ) 
Nov.  21, 1865,    ) 

J.  G.  Thompson, 

Clerk  Chena/ngo  County. 
[Stamp.] 

Q.  Now,  sir,  do  you  find  any  record  of  any  action  taken  by  the 
board  upon  that  report,  or  the  report  of  any  committee  that  had 
been  appointed  to  investigate  it  for  that  year  ?  A.  I  do  not,  sir,  in 
looking  over  the  proceedings  hastily,  and  I  have  looked  pretty 
thoroughly. 

Q.  You  stated  a  short  time  ago  that  you  had  no  recollection  inde- 
pendent of  the  record  ?  A.  Independent  of  the  record,  as  to  the 
amount. 

Q.  Ton  answered  that,  I  believe,  in  reply  to  my  question  as  to 
the  making  of  a  report  by  a  committee  ?    A.  Tes,  sir. 

Q.  Now,  sir,  dp  you  say  that  you  have  a  recollection  at  this  time 
independent  of  the  record  ?  A.  I  have  no  recollection  independent 
of  the  record,  except  the  custom,  the  regular  custom  and  habit  of 
the  board. 

Q.  Is  that  the  report  that  you  have  just  read,  about  which  you 
heard  this  conversation  that  you  have  detailed  in  your  evidence  ? 
A.  1865 ;  yes,  sir. 

Q.  During  the  year  1866  what  office  did  the  county  judge  occupy  ? 
A  The  county  office. 
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Q.  Do  you  know  whether  he  paid  any  rent  to  the  county  ?  A.  1 
never  heard  of  his  paying  any. 

Q.  And  he  never  did,  did  he  I    A.  No,  I  believe  not. 

Q.  How  long  did  he  occupy  that  office?  A.  From  the  com* 
mencement  of  his  term  of  office  until  the  present  time. 

Q.  He  has  always  occupied  that  county  office,  has  he  t  A.  Yes, 
sir. 

Q.  And  never  paid  any  rent  ?    A.  Not  that  I  know  of. 

Q.  Did  you  hear  any  conversation  similar  to  that  to  which  you 
have  already  testified  by  the  members  of  the  board  in  reference  to 
his  report  for  the  year  1866  ?  A.  No,  sir ;  there  may  be  a  bare 
possibility  of  my  having  the  two  years  mixed ;  I  cannot  undertake 
to  say  which  year,  whether  it  was  the  first  or  second  year,  that  this 
report  was  made  without  being  itemized  that  I  heard  the  subject 
brought  up ;  I  think  it  was  in  1865. 

Q.  You  were  one  of  the  editors  of  the  Chenango  Telegraph  ?  A. 
Yes,  sir. 

Q.  And  that  paper  supported  Judge  Prindle  during  the  election 
very  zealously  ?    A.  Certainly  it  did. 

Q.  And  you  worked  very  zealously  f6r  his  support  ?  A.  Yes,  sir, 
I  did,  in  what  I  did  on  the  paper ;  I  worked  as  faithfully  as  I  could 
in  that. 

Re-direct  examination  hy  Mr.  E.  H.  Prikdlb  : 

Q.  This  report  that  you  have  read  was  presented  by  Mr.  Philley, 
chairman  of  the  committee  upon  the  county  judge's  account!  A. 
Yes,  sir. 

Q.  Do  you  know  the  fact  that  Mr.  Philley  is  out  of  the  county 
now  ?  A.  He  is  somewhere  in  the  west ;  I  send  a  paper  to  him 
somewhere  in  the  western  States ;  where,  I  don't  know. 

Q.  (Handing  witness  printed  book  of  the  proceedings  of  the  board 
of  supervisors  of  Chenango  county  for  the  year  1866)  See  if  the 
report  was  not  formally  adopted,  and  whether  the  minutes  of  1866 
do  not  show  it?  A.  Yes,  sir,  in  1866;  on  the  ninth  day's  morning 
session  the  report  of  the  county  judge  was  presented  and  referred  to 
the  committee,  and  was,  at  the  afternoon  session,  reported  by  Mr. 
Philley,  the  chairman  of  that  committee ;  I  will  read  from  the  min- 
utes :  "  Mr.  Philley  reported  the  county  judge's  report  and  account 
as  correct.    Report  adopted." 

Mr.  Stanton  —  Please  read  that  report. 

The  witness  read  as  follows : 
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Mr.  Shepardson  presented  the  annual  report  of  the  coqnty  jadge 
as  follows: 

CCUKTT  OP  ChENAETOO  IN  AoOOUNT  WTTH  H.    G.   PbINDLB,   CoUNTT 

•  Judge. 

1865.  Or. 

By  cash  received  on  provinjg  wills  and  blanks $260  00 

By  cash  received,  on  granting  lettera  of  administration 

and  blanks 90  00 

By  cash  received,  on  appointing gaardians,  and  blanks. .  60  00 

By  cash  received  for  miscellaneous  business,  not  included 

in  the  above 65  00 

$465  00 

Dr. 
To  salary  for  one  year $1, 400  00 

To  paid  publishing  terms  of  the  county  court  in  State 

paper 5  50 

To  record  books * 35  00 

$1, 440  50 

Contra  Credit. 

By  amount  received  as  above $466  00 

By  cash  of  county  treasurer 900  00 

$1,  365  00 

Balance  due  H.  G.  Prindle $75  60 

The  amount  due  me  on  settlement  of  1865,  of  $202.25,  has  been 
)jaid  by  the  county  treasurer. 

All  of  which  is  respectfully  submitted. 

H.  G.  PRINDLE, 

County  Judge. 

GfiENANGO  COUKTY,  M.  / 

H.  G.  Prindle,  being  duly  sworn,  says,  that  he  has  received  the 

fees,  as  stated  in  the  foregoing  account ;  that  the  items  for  services 

and  disbursements  therein  charged  are  as  stated  therein,  and  no  part 

of  the  same  has  been  paid,  except  as  therein  stated. 

H.  G.  PRINDLE. 
Sworn  before  me  Novem- ) 
ber  the  20th,  1866.       I 

D.  Hbbbinotoit,  ChcArman. 
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By  Mr.  E.  H.  Pbindle  : 

Q.  Can  yon  state  whether  the  paper  now  shown  you  is  a  copy  of 
the  report  made  in  1867  ?  A.  I  cannot  state ;  I  have  no  means  of 
knowing  whether  it  is  a  copy  or  not. 

Q.  Have  you  any  recollection  as  to  whether  there  were  charges 
brought  in  the  year  1867,  and  charged  to  the  account  ?  A.  I  am 
unable  to  recollect  so  as  to  give  an  intelligent  answer  to  the  ques- 
tion. 

Andrew  Shepabdson,  a  witness  called  in  behalf  of  the  respondent, 
testified  as  follows : 

By  Mr.  E.  H.  Pmndle  : 

Q.  Where  do  you  reside,  Mr.  Shepardson  t  A.  In  the  town  of 
Smyrna,  Chenango  county. 

Q.   You  are  the  present  member  of  Assembly?    A.  Yes,  sir. 

Q.  And  chairman  of  the  board  of  supervisors  of  Chenango 
county  ?    A.  I  am,  at  present. 

Q.  How  many  years  have  you  been  chairman  of  the  board  of 
supervisors  ?    A.  Three  or  four  years. 

Q.  And  you  were  a  supervisor  in  1865  and  1866  ?  A.  Yes,  sir ; 
my  first  term  was  in  1865, 1  think,  and  I  have  been  there  every  year 
since. 

Q.  You  have  heard  the  evidence  of  the  last  witness  ?  A.  I  heard 
a  portion  of  it  only. 

Q.  Will  you  state  what  recollection  you  have  in  regard  to 'the 
matter  of  the  report  being  received,  estimated  in  the  way  it  was,  and 
the  reason  for  it ;  the  reports  of  1865  and  1866  ?  A.  I  could  not 
state  positively  in  regard  to  it ;  all  I  can  state  is  my  impression  from 
what  I  recollect  of  the  circumstances ;  I  know  my  attention  was 
called  to  it  by  some  members  of  the  board,  and  I  had  conversation 
with  some  members  in  regard  to  it ;  I  think  I  had  also  with  Judge 
Prindle  at  the  time ;  my  attention  was  more  partibularly  called  to 
the  affidavits ;  the  affidavits  were  not  stated  as  fully  as  the  same 
affidavits  drawn  for  ordinary  accounts;  and  either  Mr.  Wheeler,  the 
chairman  of  the  board,  or  Mr.  Harrington  spoke  of  it,  and  one  of 
the  reasons  was,  that  it  was  not  given  in  items,  and  there  might  be 
some  errors  in  regard  to  it,  possibly,  but  that  at  any  rate  it  was  near 
enough  right ;  and  one  excuse  made  was  that  there  was  some  inci- 
dental expenses  and  matters  of  that  kind  that  were  not  charged  in ;  and 
that  even  if  there  were  some  things  back  that  had  not  been  allowed, 
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that  those  expenBes  would  cover  it  all,  and  perhaps  more  too ;  the 
board,  I  believe,  coneladed  that  it  was  all  satisfactory ;  concluded 
that  there  could  not  be  much  difference,  and  let  it  go. 
Q.  You  cannot  state  the  conversation  i    A.  Ko,  sir. 
Q.  But  that  was  the  talk}    A.  That  was  the  talk  at  the  time. 
Q.  But  of  those  years?    A.  Well,  there  was  one  or  two  years 
mentioned  that  same  way ;  I  know  it  was  my  first  year,  and  my 
recollection  of  that  is,  perhaps,  better  than  some  of  the  subsequent 
years. 

Q.  Yon  were  chairman  of  the  board  last  fall,  you  have  already 
stated ;  I  wish  to  ask  you  whether  the  counsel  for  Judge  Prlndle, 
before  the  board  of  supervisors,  urged  the  board  to  take  the  matter 
before  Judge  Boardman  and  have  it  decided  ? 
Mr.  Peckham  —  Let  him  state  what  was  done. 
Mr.  E.  H.  Pbindle  —  That  is  what  we  are  about  to  do 
Mr.  Pbgkham — We  deny  thdt.     There  was  no  urging  about  it- 
Mr.  E.  H.  Prindle  —  Well,  request. 

A.  Well,  I  cannot  say  that  the  counsel  requested  it;,  but  my 
impression  is,  and  my  recollection  is,  that  he  said  he  should  like  to 
have  it  done ;  I  don't  know  that  he  made  the  request  that  it  should 
be  done ;  my  recollection  is,  that  he  said  he  would  like  to  have  the 
case  go  before  Judge  Boardman. 

Croas-examined  hy  Mr.  Stanton  : 

Q.  Mr.  Shepardson,  who  was  this  conversation  with,  that  you  say 
yoif  had  with  the  other  members  of  the  board  in  reference  to  this 
report  made  in  the  Judge  Prindle  matter  in  1865 1  A.  I  had  con- 
versation with  several ;  I  don't  remember  any  besides  those  two ; 
those  I  am  sure  I  had  conversations  with. 

Q.  Do  you  mean  to  state  that  it  was  understood  by  the  members 
of  the  board  that  that  was  not  a  report  of  the  full  amount  of  fees 
received  by  him  ?  A.  I  mean  to  be  understood  that  they  were  not 
certain  that  that  was  a  full  report ;  there  might  be  something  back. 

Q.  Do  you  mean  to  say  that  they  agreed  or  assented  to  the 
proposition  that  it  was  right  to  have  something  back  on  account  of 
expenses  ?  A.  They  said  it  could  not  be  far  out  of  the  way,  taking 
all  the  incidental  expenses  into  consideration. 

Q.  Now,  sir,  did  you,  as  a  member  of  that  board,  take  the  ground 
that  that  report  was  all  right  ?    A.  No,  sir. 

Q.  Did  yon  take  any  action  upon  it  as  a  member  of  the  board  ? 
A.  My  impression  is,  that  the  report  was  adopted  by  the  board ;  and 
still  I  cannot  swear  positively  in  regard  to  it. 
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Q.  Tou  don't  know  whether  it  was  adopted  or  not  '<  A.  I'thia^ 
it  was. 

Q.  Do  yon  niBan  to  say  that  that  report  was  adopted  withont  an 
investigation  ?  A.  There  was  no  investigation  more  than  what  the 
committee  had. 

Q.  Do  you  know  what  investigation  they  had  ?    A.  No,  sir. 

Q.  Do  you  know  whether  there  was  any  investigation  made  at 
the  judge's  office  ?    A.  I  cannot  say. 

Q.  Do  you  not  know  that  there  was  not  ?    A.  I  cannot  say. 

Q.  Then  you  say  there  was  a  general  understanding  that  there 
might  be  moneys  in  the  judge's  hands  which  he  had  not  reported  t 
A.  Why,  there  was  a  possibility  of  it,  certainly. 

Q.  There  was  talk  among  the  supervisors  in  regard  to  it  i  A. 
Tes,  sir ;  they  said  even  if  there  was  any  thing  back,  there  were 
some  incidental  expenses  that  might  be  charged  in,  so  the  amount 
could  not  be  far  out  of  the  way. 

Q.  Do  you  know  what  the  resolution  of  the  board  was  that  was 
in  force  at  that  time  ?     A.  I  cannot  say ;  I  may  have  noticed  it. 

Q.  You  say  that  the  report  was  not  itemized,  and  understood  by 
the  board  as  not  itemized  as  the  law  required  ?     A.  Yes,  sir. 

Q.  And  ptate  you  passed  it?    A.  We  did. 

Q.  You  thought  it  was  near  enough  right  t     A.  Yes,  sir. 

Q.  Do  you  know  what  the  salary  of  the  county  judge  was,  and 
what  the  provisions  of  the  resolution  fixing  it  were,  as  in  force  at 
that  time  (1865)  ?  A.  I  presume  I  knew  what  the  salary  was  at  the 
time. 

Q.  Was  this  the  resolution :  '*  Hesolved,  That  the  salary  of  the 
county  judge  and  surrogate  of  this  county  be  fixed  at  $1,000,  and 
that  he  be  allowed  $500  for  the  hire  of  a  competent  clerk  and  office, 
and  other  incidental  expenses.  Mr.  Haynes  mov,ed  to  strike  out 
*five'  and  insert  *four.'  Amendment  carried,  and  resolution  as 
amended  adopted."  That  is,  strike  out  $500  and  insert  $400  for  the 
hire  of  a  competent  derk  and  incidental  expenses ;  now,  sir,  did  you 
know  that  that  was  the  resolution  in  force  at  the  time  you  say  this 
conversation  occurred  ?  A.  I  have  no  recollection  in  regard  to  thf^t ; 
I  was  not  a  member  of  the  board. 

Q.  You,  as  a  member  of  the  board,  didn't  know  what  the  resolu- 
tion was?  A.  I  may  have  known  it,  but  still  I  haye  no  recollection 
about  it ;  I  heard  the  amount  of  the  salary  mentioned. 

Q.  Was  there  any  reference  made  during  the  session  of  the  board, 
that  you  now  recollect,  about  the  resolution  of  the  board  formeriy 
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passed  fixing  the  salary  of  the  county  judge?  A.  I  cannot  say  that 
there  was. 

Q.  You  were  chairman  of  the  board  of  supervisors  last  fall,  as 
you  have  stated  ?    A.  Yes,  sir. 

Q.  Were  you,  as  a  member  of  the  board,  in  favor  of  the  investi- 
gation of  the  amount  of  fees  received,  or  opposed  to  it  1  A.  I  was 
in  favor  of  investigating  the  accounts. 

Q.  Do  you  recollect  when  the  resolution  was  passed  referring  this 
whole  matter  to  the  Senate  for  their  action  t    A.  I  do. 

Q.  Can  you  state  whether  all  the  members  of  the  board  were 
present  at  the  time  that  resolution  was  passed  ?  A.  I  think  they 
were,  with  a* few  exceptions;  there  might  have  been  two  or  three 
gone. 

Q.  Were  these  members  who  had  formerly  withdrawn  under  a 
protest  present,  or  many  of  them  present  ?    A.  Some  of  them  were. 

Q.  That  vote  passed  unanimously,  didn't  it ;  did  no  one  dissent 
from  the  proposition  ?    A.  There  was  no  ayes  or  nays  called. 

Q.  It  was  passed  without  dissent,  was  it  ?    A.  Yes,  sir. 

Q.  Was  it  not  claimed,  by  the  members  who  had  entered  a  pro- 
test to  any  investigation,  that  this  body  was  the  body  that  had  the 
aathority  to  make  the  investigation,  and  the  only  body  2 

Mr.  E.  H.  Pmndle  —  We  object  to  that ;  there  is  a  protest,  and 
they  made  it  in  writing ;  they  made  a  written  protest,  and  that  is 
in  evidence. 

Mr.  Stanton — We  will  not  insist  upon  it;  counsel  have  gone 
into  evidence  of  this  character  without  objection. 

Mr.  E.  H.  Pkindle  —  Not  of  that  character. 

Mr.  Stanton  —  We  assume  to  .do  it  because  they  did  so. 

Q.  Do  you  recollect  of  any  similar  conversation  among  the  mem- 
bers of  the  board  of  supervisors  in  the  year  1866,  in  reference  to  the 
report  rendered  by  the  county  judge  ?  A.  I  cannot  state  positively 
the  year;  there  were  similar  conversations  since  1865. 

Q.  Has  there  been  any  action  taken  by  the  board  upon  those 
records  since  1865,  that  you  recollect  ?    A.  My  impression  is  that — 

Q.  Have  you  been  a  member  of  the  committee  to  examine  into 
the  accounts  of  the  county  judge  ?    A    No,  sir. 

Q.  You  don't  know  whether  they  ever  made  any  investigation  or 
not !    A.  I  cannot,  state  very  positive. 

JSe-direot  exammaiion  hy  Mr.  E.  H.  Pbindlb  : 
Q.  Do  you  recollect  whether  in  this  talk  there  was  reference  made 
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to  the  salary  being  but  $1,000 ;  in  regard  to  the  conallnefls  of  the 
salary  ?    A.    I  think  there  was. 

Q.  What  is  the  population  of  the  county  of  Chenango  t  A.  I 
.  believe  it  is  something  like  42,000. 

Q.  It  has  been  40,000  for  a  great  many  years?    A.  Yes,  air. 

Q.  It  is  large  enough,  so  that  the  offices  could  have  been  divided 
by  the  board,  if  they  had  seen  fit  ?    A.  Yes,  sir. 

Re-examm(Uian  ly  Mr.  Stanton: 

Q.  Mr.  Shepardson,  do  you  recollect  the  time  when  Judge  Prindle 
was  first  elected  to  the  office  t    A.  I  think  it  was  in  the  fall  of  1863. 

Q.  He  was  very  anxious  to  get  elected  at  that  time  f    A.  Yes,  sir. 

Q.  Do  you  remember  what  the  salary  was  at  the  time  of  the  elec- 
tion in  1863  ?    A.  I  am  not  certain. 

Q.  It  was  not  as  large  as  $1,000,  was  it  t  A.  My  impression  is 
that  it  was  ;  I  don't  know. 

Q.  Was  the  clerk  hire  as  high  in  1863 !    A.  I  can't  state. 

Q.  It  was  not  any  larger  than  was  fixed  by  the  resolution  of  1863 ; 
they  did  not  reduce  the  salary  or  clerk  hire  ?    A.  I  think  not. 

Redirect  eosamination  hy  Mr.  E.  H.  Prindle  : 

Q.  The  price  of  every  thing  to  live  on  advanced  amazingly  from 
the  time  he  was  elected,  until  1866  2  A.  I  suppose  so ;  they  were 
much  higher. 

Mr.  Pbokham  —  Judge  Prindle  was  not  compelled  to  hold  the 
office. 

Henbt  G-.  Cbozibb,  recalled  on  behalf  of  the  respondent. 

By  Mr.  E.  H.  Pbindle  :• 

Q.  Mr.  Crozier,  were  you  a  member  of  the  board  of  supervisors 
in  1865  and  1866  ?    A.  Yes,  sir. 

Q.  Have  you  heard  the  evidence  of  the  last  two  witnesses  t  A. 
Yes,  sir. 

Q.  State  your  recollection  in  regard  to  any  talk  or  understanding 
among  the  supervisors,  as  to  this  report  being  received  for  those 
years  from  the  county  judge  ?  A.  The  board  of  supervisors  con- 
ceded that  the  salary  of  the  county  judge  and  the  district  attorney 
were  too  low  ;  upon  offering  a  resolution  that  the  salary  should  be 
increased,  we  discovered  that  we  could  not  increase  the  salary  dur- 
ing the 'incumbency  of  the  persons  holding  the  offices  mentioned ;  it 
was  understood  and  talked  of  in  the  board  that  there  should  be  some 
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allowance  made  to  the  county  jadge  and  district  attorney  for  per. 
Bonal  expenses,  such  as  postage,  stationery,  etc. 

Q.  Do  yon  recollect  that  during  those  years  (1865  and  1866)  coal 
was  very  high  J    A.  I  don't  remember. 

Q.  Do  you  know  there  were  two  stoves  kept  running  all  the  time 
in  the  surrogate's  office  ?     A.  Yes,  sir. 

Q.  Well,  sir,  was  it  understood  that  these  reports  were  accepted 
in  that  way,  with  the  view  of  making  allowances? 

Mr.  Peckham  —  Jf ow,  I  object  to  what  he  can  swear  to,  as  to 
what  was  understood ;  it  is  about  time  for  us  to  understand  how  far 
they  can  go  into  this  evidence  by  an  understanding.  If  they  can 
show  any  action  by  the  board  of  supervisors,  as  a  board,  then  well 
enough ;  but  to  bring  in  one  witness  after  another,  straggling  along 
to  show  what  was  understood  by  one  member  or  two  members  of 
the  board,  it  seems  to  me  is  entirely  improper. 

Mr.  E.  H.  Petndlb — I  thought  the  question  had  been  passed  upon. 

Mr.  PscKHiJiC — I  don't  think  it  was  passed  upon  to  that  extent. 

Mr.  E.  H.  Prindle — ^AU  we  desire  is  to  have  the  simple  fact  un- 
derstood. 

Mr.  Peckham — The  difficulty  is  that  you  don't  show  that  fact  at 
all  by  asking  what  was  understood ;  his  witness  can  never  swear 
there  was  an  understanding,  if  there  was  an  understanding,  between 
two  men,  and  yet  the  board  itself  never  had  any  such  understand- 
ing, and  never  took  any  such  course  at  all. 

Mr.  E.  H.  PsiNOLE — The  trouble  is  that  the  counsel  distinctly 
charged  that  there  was  fraud  in  this  matter ;  we  want  to  show  that  the 
whole  thing  was  known  to  the  board  of  supervisors,  and  that  they 
simply  allowed  the  report  to  be  received  in  that  way  for  these  reasons. 

Mr.  Peckham — The  trouble  is,  they  don't  show  that  the  whole 
thing  was  known  to  the  board ;  they  simply  show  it  was  under- 
Btood  by  a  member  or  so  of  the  board. 

The  Pbesident  —  Do  I  understand  the  counselior  the  prosecution 
to  object  ? 

Mr.  Pegkhah  —  Yes,  sir;  decidedly. 

The  President  then  put  the  question  upon  the  objection. 

Mr.  E.  H.  Pbindle — I  don't  understand  that  there  is  any  ques- 
tion up,  and  I  will  allow  the  gentleman  to  cross-examine. 

The  PsEsmENT  —  The  question  is  whether  the  objection  shall  be 
BUBtained. 

Senator  Lewis  —  I  voted  to  a'dmit  this  class  of  evidence  at  first 
upon  the  theory  that  it  was  to  be  shown  that  there  was  this  under- 
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standing  between  Jadge  Frindle  and  the  members  of  the  board  of 
supervisors ;  if  that  is  not  to  be  sapplied,  I  voted  mider  a  misappre- 
hension. 

Mr.  E.  H.  Peindle  —  We  propose  to  show  that,  but  we  could  not 
show  it  by  every  witness. 

The  President  again  put  the  question  upon  the  objection,  and 
the  objection  was  sustained. 

Oross-examination  hy  Mr.  Stanton  : 

Q.  Do  you  say  there  was  a  resolution  offered  in  the  board  of 
supervisors  to  raise  the  salary  of  the  county  judge?  A.  Of  the  dis- 
trict attorney,  with  the  view  also  of  increasing  the  salary  of  the 
county  judge  ;  there  was  a  resolution  offered  to  increase  the  salary 
of  the  district  attorney,  with  the  view  of  increasing  the  county 
judge's  salary. 

Q.  Was  there  any  resolution  to  increase  the  salary  of  the  county 
judge?    A.  No,  sir. 

Q.  Was  there  any  action  taken  by  the  board  upon  the  question, 
whether  he  could  be  allowed  certain  expenses  that  he  was  not  then 
allowed  by  the  board  ?    A.  It  was  talked  among  the  supervisors. 

Q.  Was  there  any  action  taken  or  resolution  offered  in  the  board  ? 
A.  No,  sir. 

Q.  Were  you  a  member  of  the  committee  that  investigated  the 
accounts  of  the  judge  ?     A.  I  never  was  on  that  committee. 

Q.  Was  there  any  resolution  passed  by  the  board  indicating  that 
they  thought  the  salary  of  the  county  judge  was  too  low  ?  A.  No 
resolution ;  no,  sir. 

Q.  Can  you  tell  by  how  many  members  of  the  board  the  expres- 
sion was  made  that  the  salary  of  the  county  judge  was  too  low?  A. 
I  cannot ;  it  was  generally  talked  among  the  members. 

By  Mr.  E.  H.  Pbindlb  : 

Q.  Did  you  say  any  thing  to  the  county  judge,  do  you  recollect, 
in  regard  to  the  matter ;  did  you  and  he  have  any  talk  about  it  ?  A. 
He  complained  of  his  salary  being  too  low,  so  did  the  district 
attorney. 

Q.  And  did  he  speak  in  regard  to  these  accounts?  A.  Not  that 
I  remember. 

By  Senator  D.  P.  Wood  : 
Q.   Was  there  any  diflBculty  in  the  way  of  the  supervisors  making 
an  allowance  for  the  expenses  of  the  office  ?    A.  Two  parties  in  the 
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board  were  both  anxioiiB  to  increafie  the  salary,  but  neither  of  the\n 
dared  offer  a  reeolntion  to  increase  the  salary. 

Q.  Was  that  the  reason  why  the  salary  was  not  increased  f  A.  I 
presume  it  was. 

Q.  I  understand  you  to  say  on  your  examination,  that  the  reason 
was  that  the  law  was  in  the  way  ?  A.  It  was  discovered  that  the 
law  prevented  increasing  the  salary  during  the  term  of  office  of  the 
iacumbent. 

Q.  Then  which  do  you  say  was  the  reason  that  it  was  not  done ; 
that  nobody  dared  offer  a  resolution,  or  that  the  law  did  not  permit 
it !    A.  That  the  law  did  not  permit  it. 

Q.  Was  there  any  law  in  the  way  of  allowances  being  made  by 
the  board  of  supervisors  for  the  expenses  of  the  office ;  coal,  fuel,  or 
any  other  thing  that  these  items,  which  you  speak  of,  that  were 
omitted  from  this  account,  were  supposed  to  be  an  offset  to !  A. 
The  board  could  not  allow  it  even  if  they  chose  to  do  so. 

Q.  Was  there  any  attempt  made  in  the  board  to  allow  any  thing 
for  those  expenses  directly  ?  A.  I  don't  think  there  was ;  I  don't 
remember. 

Q.  Can  you  give  any  reason  why  this  thing  was  not  done  directly 
by  the  board,  instead  of  indirectly  t  A.  The  law  prohibited  us 
from  increasing  the  salary. 

Q.  I  mean  in  allowances  for  expenses?  A.  I  don't  know  the 
reason  why  it  was  not  done ;  it  seemed  to  be  acquiesced  in  by  the 
-board ;  by  the  members. 

Q.  Was  this  matter  talked  in  open  board  ?  A.  Not  in  open  board ; 
no,  sir;  it  was  in  the  board-room  when  they  were  not  in  session. 

Q.  Then  this  understanding  that  you  speak  of  was  not  an  under- 
standing derived  from  a  conversation  or  discussion  in  open  board  ? 
A.  No,  sir. 

Q.  But  between  different  individuals  f    A.  Yes,  sir. 

Q.  How  large  a  number  to  your  knowledge  participated  in  that 
discussion  ?    A.  I  couldn't  say. 

Q.  You  couldn't  say  whether  it  waft  the  majority  or  minority  ? 
A.  I  couldn't  say. 

By  Senator  Peeby  : 

Q.  Mr.  Crozier,  did  the  county  charge  the  judge  any  thing  for 
rent  of  office?    A.  No,  sir. 
Q.  Did  the  county  furnish  the  judge  with  an  office  ?    A.  Yes,  sir. 
Q.  Without  charge  ?    A.  Without  charge. 
Q.  During  all  his  term }    A.  Yes,  sir. 
109 
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By  Mr.  E.  H.  Pbindlb  : 
Q.  He  occupied  a  baildisg  owned  by  the  couDtj  ?    A.  For  the 
eoanty  clerk  and  surrogate's  office. 

By  Senator  Psbby  : 

Q.  Did  the  county  furnish  fuell  A.  No,  sir;  nor.  lights,  nor 
stationary. 

Q.  Furnished  neither  lights,  nor  coal,  nor  stationery  ?  A.  No, 
sir ;  not  in  1865. 

Q.  Who  did  furnish  them  t    A.  The  inhabitants. 

Q.  The  county,  judge  furnished  it  for  himself  i  A.  Yes,  sir,  and 
derk. 

By  Mr.  E.  H.  Pbindlb  : 
Q.  The  derk  for  himself?    A;  pTes,  £ir. 

By  Mr.  STAjerroN : 
Q.  Do  yon  not  recollect  of  bills  being  audited  by  your  board  ia   ' 
favor  of  the  county  judge  for  stationery  (    A.  I  do  not. 
Q.  Not  for  any  of  his  incidental  expenses  ?    A.  I  do  not. 

Isaac  Plumb,  a  witness  called  on  behalf  of  the  respondent,  having 
been  daly  sworn,  testified  as  follows: 

Exam/iTied  ly  Mr.  E.  H.  Pbindlb  : 

Q.  Where  do  you  reside  ?    A.  In  the  town  of  Sherburne. 

Q.  Are  you  one  of  the  board  of  supervisors  f    A.  I  am. 

Q.  For  how  many  years  have  you  been  a  member  of  the  board 
of  supervisors  f  A.  I  first  became  a  member  in  the  year  1865 ;  I 
have  been  a  supervisor  ever  since. 

Q.  Do  you  recollect  a  conversation  among  the  supervisors  in 
regard  to  these  estimated  reports  of  the  county  judge  for  those 
years  ?  A.  Well,  I  remember  there  was  conversation  ensued  among^ 
the  members  in  regard  to  the  judge's  reports  not  being  in  full  and  « 
itemized,  an^  the  understanding  was  that  the  judge  had  paid  out 
certain  sums  in  the  office  as  h  set-o£E  to  fees  that  he  did  not  report. 

Q.  Did  you  have  any  conversation  with  the  county  judge  your- 
self, in  regard  to  it  ?    A.  I  did  ;  yes,  sir. 

Q.  What  was  the  substance  of  the  conversation  ?  A.  Well,  the  sub- 
stance of  it  was  that  the  judge  stated  —  explained  that  he  had  paid 
out  money  for  various  purposes  — fuel,  and  I  think  lights  of  glasji 
broken ;  and  he  had  not  made  the  return  in  full  of  fees,  but  had 
kept  that  as  a  set-off. 

Q.  Do  you  recollect  the  fact  that  prices  had  largely  increased  in 
every  thing  in  1865  and  1866?    A.  Yes,  sir. 
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Orow-examination  hy  Mr.  Stantok  : 

Q.  You  say,  Mr.  Plumb,  that  it  was  distinctly  understood  by  the 
board  that  Mr.  Prindle  had  made  a  report  of  the  full  amount  of  fees 
that  he  received !    A.  I  understood  so. 

Q.  You  did?    A.  Yes,  sir. 

Q.  Was  there  any  talk  among  the  board  of  the  probable  amount 
Jie  had  failed  to  report  t    A.  I  have  no  recollection. 

Q.  Was  there  any  talk  about  the  amount  of  expenses  he  had  been 
put  to  for  fuel  and  stationery,  such  as  you  have  mentioned }  A.  I 
have  no  recollection  that  there  was  any  amount  stated. 

Q.  Were  you  on  the  committee  appointed  to  inyestigate  the 
iu»ounts  of  the  county  judge  {    A.  In  1865-6 ) 

Q.  Yes.    A.  No,  sir. 

Q.  Were  you  in  1867  f    A.  Yes,  sir. 

Q.  Did  you  make  an  examination  of  the  county  judge's  books 
when  yon  made  your  report  in  1867 }    A.  We  did  not ;  no,  sir. 

Q.  Did  you  make  any  examination  to  test  the  accuracy  of  the 
report  made  by  him  ?  A.  I  think  not ;  he  made  his  report  and  we 
examined  the  report  and  got  an  explanation  from  him. 

Q.  You  simply  read  the  report?  A.  Yes,  sir;  with  his  explana- 
tion. 

Q.  What  explanation  did  he  give  of  his  report  made  in  1867 1 
A.  Well,  the  explanation  was  that  he  had  supplied  the  office  with 
fuel  and  some  other  things,  and  retained  fbes  sufficient  to  cover 
ihem. 

Q.  Which  he  had  not  reported  ?    A.  Which  he  had  not  reported. 

Q.  Now,  sir,  you,  as  a  member  of  the  board  of  supervisors  assented 
to  that  as  proper,  and  reported  to  the  board  that  his  report  was  cor- 
rect, after  that  conversation }    A.  Yes,  sir. 

Q.  How  much  did  Judge  Prindle  say  that  he  retained  in  his  pos- 
session in  the  year  1867,  of  fees  that  he  had  not  reported  ?  A.  I 
wouldn't  say. 

Q.  Can  you  tell  whether  he  made  any  estimate  or  gave  any  indi- 
cation of  any  sum )  A.  I  don't  remember  as  to  that ;  it  is  very 
probable  that  he  did ;  he  satisfied  me. 

*Q.  Did  he  make  any  statement  as  to  the  amouut  of  expenses  that 
he  had  been  to,  that  he  thought  he  ought  to  be  re-imbursed  for  I  A. 
Yes,  sir. 

Q.  Well,  sir,  what  statement  {  A.  The  statement  was  that  he  had 
supplied  the  office  with  fuel. 

Q.  Did  he  give  any  estimate  of  the  amount  of  those  expenses  that 
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he  thought  he  ought  to  have  ?    A.  No,  sir ;  not  of  the  amount,  that 
I  recollect. 

Q.  Was  jour  attention  called  to  the  affidavits  that  he  made  to  the 
accounts  that  he  rendered  ?    A.  Yes,  sir. 

Q.  Was  your  attention  called  to  the  fact  that  he  did  not  in  those 
affidavits  swear  that  he  had  not  received  any  more  fees  f  A.  I  have 
no  recollection  as  to  that ;  I  have  no  recollection  as  to  the  wording- 
of  the  affidavit. 

Q.  Was  your  attention  called  to  any  thing  in  reference  to  the 
affidavit  itself  i    A.  I  don't  know  that  it  was. 

Q.  Was  your  attention  called  to  the  fact  that  the  report  was  not 
itemized,  as  the  law  requires,  by  Judge  Prindle,  when  he  talked 
with  yon  about  it?    A.  I  think  it  was ;  yes,  sir. 

Q.  What  excuse  did  he  make  as  to  that,  if  any ;  state  what  his 
language  was  ?  A.  Well,  he  made  no  excuse,  further  than  he  had 
paid  out  these  moneys  for  these  purposes,  and  he  had  retained  fees 
sufficient  to  cover  them. 

Q.  And  did  not  make  any  itemized  statement?  A.  Well,  I  sup- 
pose that  was  the  presumption. 

Q.  Tou  were  a  member  of  this  committee  that  investigated  the 
affairs  of  the  county  judge  last  fall,  were  you  not ;  the  committee  of 
investigation  that  went  to  the  county  judge's  office,  at  his  request, 
and  investigated  the  affairs  of  his  office  ?    A.  I  was. 

Q.  You  signed  the  report  that  was  made  and  published  as  a  cam- 
paign document,  did  you  not  ?  A.  I  did ;  excuse  me  if  I  explain ; 
I  did  not  intend  it  for  a  "campaign  document." 

Q.  You  intended  it  for  publication,  did  you  not?  A.  I  was 
requested  to  go  to  Norwich  for  the  purpose  of  looking  over  those 
accounts ;  I  did  so,  and  what  was  to  be  done  with  the  report  I  had 
no  notice  about. 

Q.  Who  was  present  at  the  time  that  investigation  was  made  by 
you  ?  A.  Well,  Mr.  Mygatt  and  Mr.  Q-lover  were  present,  and  Mr. 
Ohase  was  present ;  Judge  Prindle  was  present  and  Mr.  Ray  was 
present. 

Q.  Do  you  say  that  Mr.  Glover  was  present?  A.  No,  sir;  I 
recall  that. 

Q.  What  investigation  did  you  make  before  signing  that  report  ? 
A.  We  had  the  books  present  and  we  looked  over  the  final  account* 
ings  and  examined  the  whole  matter  through  with  regard  to  the 
charges  made  on  these  final  accountings. 
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Q.  Who  showed  you  the  books  ?  A.  Mr.  Bay  produced  the  books ; 
I  don't  know  bnt  what  the  judge  brought  in  some ;  they  were  in  an 
ante-room. 

Q.  Did  he  call  your  attention  to  the  particular  matters  that  he 
desired  you  to  look  at  ?  A.  There  were  charges  preferred  against 
the  judge. 

Q.  How  preferred?  A.  Preferred  in  the  newspapers;  we  took 
ap  those  charges  as  they  were  preferred  a^riatim  right  through,  and 
passed  npon  them ;  those  were  the  only  ones  that  we  felt  called 
upon  to  pass  upon. 

Q«  Yon  knew  there  were  other  charges  made  against  him  in  that 
convention !    A.  I  did  not ;  I  was  not  present. 

Mr.  E.  H.  Prindlb  —  There  wasn't  any,  either. 

Mr.  Stanton  —  You  can  hardly  state  that  intentionally;  you 
must  be  sadly  at  fault. 

Mr.  E.  H.  Pbindlb  —  No  specific  charges. 

Mr.  Stanton  —  I  can  read  them  from  the  "  Mill  of  Extortion." 

Mr.  E.  H.  Pbindlb — You  have  got  charges  in  "  The  Mill  of 
Sztortion  "  I  understand. 

By  Mr.  Stanton  :  • 

Q.  Were  any  of  the  parties  present,  at  the  time  of  that  investiga- 
tion, who  claimed  to  have  been  injured  by  Judge  Prindle  in  the 
-way  of  charges  or  otherwise  ?    A.  Not  that  I  know  of. 

Q.  Do  you  know  whether  Mr.  Isaac  S.  Newton  was  present  at 
the  time  that  was  made  ?  A.  Mr.  Newton  was  present ;  he  wa^ 
in  the  office,  and  it  was  proposed  that  we  go  in  the  ante-room  and 
the  books  be  produced  there,  and  when  I  left  the  office  Mr.  Newton 
remained  there,  and  when  I  came  out  he  was  gone. 

Q.  Did  he  take  part  in  any  investigation  at  the  time  you  were 
there  ?    A.  He  did  not. 

Q.  Why  did  he  not  take  part  ?    A.  I  don't  know. 

Q.  Wasn't  it  talked  there  among  you,  in  the  presence  of  Judge 
Prindle,  that  Newton  was  out  in  the  other  room ;  nothing  said  about 
that  ?    A.  There  might  have  been ;  I^ave  no  recollection. 

Q.  In  which  room  of  the  judge's  office  was  this  investigation 
made?    A.  In  the  room  north. 

Q.  That  is  in  the  back  room  ?    A.  Back  room. 

Q.  Where  was  Mr.  Newton  when  you  saw  him ;  in  the  front  room? 
A.  He  was  in  the  front  room. 
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Q.  Did  you  hear  Mi*.  Newton  say  at  that  time  that  they  ought  to 
have  an  investigation  where  both  Bides  should  have  an  opportunity^ 
of  i)eing  heard  ?  A.  I  don't  recollect  Mr.  Newton  saying  any  thing- 
of  that  kind. 

Q.  You  don't  know  that  that  was  the  reason  why,  after  he  had 
been  invited  there  by  the  county  judge,  he  was  left  in  the  other 
room? 

Mr.  E.  H.  Pbindlb — ^I  object  to  that  question ;  it  assumes  that  be 
had  been  invited. thereby  the  county  judge. 

Mr.  Stanton — ^We  will  prove  that  fact. 

Mr.  E.  H.  Pbindlb — Tou  had  better  wait  until  you  prove  it. 

By  Mr.  Stanton  : 

Q.  Who  wrote  that  report)  A.  I  think  Mr.  Bay  copied  the 
report  as  it  was  read  off. 

Q.  Who  read  it  off  to  Mr.  Ray  ?  A.  Well,  I  don't  recollect ;  Mr. 
Mygatt  had  the  book  looking  it  over,  and  Chase  had  the  book  look- 
ing it  over ;  I  don't  remember. 

Q.  Who  was  it  that  framed  the  report,  that  is,  that  really  drew  it 
up  and  put  the  language  in  it  that  was  used  in  it  ?  A  I  think  it 
was  Mr.  Bay,  at  the  suggestion  of  the  gentlemen  present. 

Q.  Can  you  tell  what  that  suggestion  was  ?  A.  No,  I  cannot ; 
after  the  report  was  drawn  up,  we  looked  it  over,  and  were  satisfied 
of  its  correctness  and  signed  it ;  that  is,  I  did. 

Q.  The'n  the  report  was  framed  by  Mr.  Bay,  and  you  looked  it 
over,  and  assented  to  it  and  signed  it?  A.  I  think  Mr.  Bay  drew 
up  the  report ;  I  think  he  did. 

Q.  Qow  long  were  you  in  the  office  of  the  county  judge  making- 
that  investigation  ?  A.  I  arrived  in  Norwich  that  afternoon,  and  we 
were  there  in  the  evening,  and  remained  there;  I  was  there  until 
1  o'clock  the  next  morning ;  1  o'clock  the  next  morning  I  think  ; 
Mr.  Mygatt  was  there  until  12  o'clock ;  he  had  some  business  at 
home  and  had  to  leave ;  Mr.  Chase  was  there  until  they  got  through. 

Q.  Do  you  mean  1  o'clock  at  night  time,  or  the  following  day  t 
A.  One  o'clock  at  night.        • 

Q.  This  investigation  was  made  mostly  in  the  night  time!  A. 
Yes,  sir. 

Q.  About  what  time  did  you  go  in  the  office  of  the  county  judge  t 

A.  That  was  in  the  afternoon. 

Q.  Could  you  tell  what  time  in  the  afternoon  ?  A.  No,  sir ;  my 
memory  don't  serve  me  on  that. 

Q.  Did  you  make  your  report  wholly  upon  the  papers  that  you 
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in  the  office,  produced  to  yon  by  Jndge  Prindle  and  Mr.  Bay, 
or  did  yon  take  also,  in  connection  with  those,  the  Btat.emeDt8  of 
Judge  Prindle  and  Mr.  Say,  yourself  ?  A.  We  took  them  from  the 
oflSce. 

Q.  Didn't  you  rely  in  making  that  report  upon  the  statements 
made  by  Mr.  Ray,  in  reference  to  the  ^ts  of  particular  cases  t  A. 
I  can't  say  that  we  relied  altogether  upon  that. 

Q.  I>id  you  rely  somewhat  on  that  in  making  that  report  ?  A. 
Perhaps  we  did ;  his  producing  the  statements ;  the  final  account- 

IBg. 

Q.  Many  of  the  charges  relate  to  matters  where  there  had  been 
no  final  accounting  ?    A.  There  was  some ;  yes,  sir. 

> 

B&diareet  eooamdnation  ly  Mr.  E.  H.  Pbindlb  : 

Q.  Did  yon  see  that  report  drawn  up  ?    A.  I  saw  it  and  read  it. 

Q.  Did  yon  see  the  person  do  it  when  it  was  done  ?    A.  Yes,  sir. 

Q.  Messrs.  Mygatt  and  Chase  were  there  sometime  when  yon 
were  not  ?    A.  Yes,  sir. 

Q.  Counsel  had  spoken  to  you  in  relation  to  persons  dissatisfied 
appearing  before  you ;  do  you  know  that  any  person  was  dissatisfied 
except  the  defeated  candidates  in  that  convention,  and  some  of  their 
friends ;  do  you  know  that  any  of  these  persons  named  in  these 
ehar^^  were  dissatisfied  at  all  ?    A.  Not  one  that  I  know  of. 

Q.  Had  you  ever  heard  a  word  of  dissatisfaction  previous  to  that 
timet    A.  I  never  had. 

By  Mr.  Mygatt  : 

Q.  Do  you  not  recollect  the  examination  before  the  surrogate  was 
principally  had  in  the  morning ;  do  you  not  recollect  I  came  in  on 
the  morning  train  and  remained  until  one  o'clock  ?  A.  I  think  it 
was  before  dinner  time;  I  know  I  came  in  along  about  ten  o'clock  ; 
I  met  yon  at  the  Eagle. 

Q.  I  went  with  you  from  the  Eagle  ?  A.  Yes,  sir ;  my  memory 
didn't  serve  me  as  to  the  time  exactly. 

Q.  The  examination  was  commenced  about  ten  o'clock  in  the 
forenoon  ?    A.  Yes,  sir. 

Q.  I  left  about  one  o'clock  in  the  afternoon,  not  being  there  at 
night  t  A.  You  left  at  twelve  o'clock  at  night ;  I  stand  corrected 
on  that. 

Q.  At  that  examination,  did  we  in  the  case  of  last  charge 
examine  the  books,  the  applications  to  prove  wills,  of  guardianship, 
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of  letters  testamentary,  the  entries  in  the  office  in  regard  to  them 
and  the  vouchers  1    A.  Yes,  sir. 

Q.  Did  yon  examine  all  those  papers  t 

Mr.  Peokham  —  I  think  yon  should  not  lead  the  witness. 

The  Witness  —  I  have  stated  that;  that  we  examined  all  the 
papers  relating  to  those  charges. 

Q.  You  were  a  member  of  the  board  of  supervisors  last  autumn ! 
A.  Yes,  sir. 

Q.  You  were  present  when  the  resolution  was  offered  requiring 
Judge  Prindle  to  produce  before  the  board  the  petitions  of  proof 
of  wills  and  letters  of  administration  filed  in  his  office  during  the 
four  years  last  past )     A.  Yes,  sin 

Q.  I  see  you  were  present  at  that  time,  by  the  ayes  and  noes.  A. 
Yes,  sir. 

Q.  Did  he,  by  his  counsel,  refuse;  do  the  records  show  he 
refused  to  produce  those  books  ?  A.  Yes,  lur ;  by  advice  of 
counsel. 

Q.  There  is  one  fact  that  did  not  appear  in  the  record ;  did  his 
counsel  then  propose  to  go  before  the  judge  of  the  Supreme  Court 
after  they  had  refused  to  test  the  question  as  to  his  liability  to  pro- 
duce those  papers,  and  as  to  whether  he  would  not  be  guilty  of  cou* 
tempt  for  not  producing  them  ;  I  observe  there  was  this  resolution 
adopted  :  "  The  following  resolution  was  moved :  Moaol/oed^  That 
the  chairman  of  the  board  be  required  not  to  present  any  question 
of  contempt  to  the  Supreme  Court,  without  the  express  direction  of 
this  board  to  that  effect.  On  motion  of  Mr.  Plumb,  the  ayes  and 
noes  being  ordered,  the  vote  on  the  resolution  resulted  as  follows : 
ayes,  11;  noes,  9."  Before  the  adoption  of  that  resolution,  had 
the  counsel  of  Judge  Prindle  proposed  to  go  before  the  judge  of 
the  Supreme  Court  to  test  that  question ;  previous  to  the  offering 
of  that  resolution  or  during  that  time?  A.  During  that  time,  yes, 
sir ;  he  expressed  a  wish  so  to  do. 

Q.  Openly  to  the  entire  board  to  go  before  the  judge  to  test  that 
very  question,  instead  of  coming  here  or  elsewhere ;  is  that  so)  A. 
That  is  the  way  I  understood  it. 

By  Mr.  E.  H.  Pkindle  : 

Q.  Is  that  the  handwriting  of  Judge  Prindle  to  that  citation  that 
I  show  you ;  you  are  familiar  with  his  handwriting?  A.  I  am,  yes, 
sir ;  and  should  call  that  his  signature. 

Q.  There  would  be  no  doubt  about  it  ?    A.  I  think  not. 


TBIAL  OF  HOBAOE  G.  PBINi>LR  873 

I 

Q.  And  the  citation  is  in  the  handwriting  of  Mr.  Bay  f  A. 
Yes,  sir. 

Q.  Will  jou  admit  that  is  Mr.  Stafford's  handwriting  there ;  Mr. 
Stafford  has  testified  that  paper  was  signed  by  Mr.  Ray,  and  not  by 
Judge  Prindle ;  to  say  Stafford  was  entirely  mistaken ;  it  is  Judge 
Prindle's  handwriting  beyond  doubt. 

Mr.  Stanton  —  That  is  the  Nancy  Sherwood  estate. 

Mr.  E.  H.  Pbindl]s  —  That  is  the  estate ;  there  is  no  question 
about  tliat ;  the  evidence  will  show ;  do  you  admit  that  is  the  hand- 
writing of  Mr.  Stafford  ? 

Mr.  Stanton —  Yes,  sir ;  signed  as  justice  of  the  peace  to  that 
affidavit ;  it  is  hardly  necessary  to  put  that  in  evidence  for  that  pur- 
pose ;  it  incumbers  the  record. 

Mr.  £.  H.  Pbindle  —  I  desire  a  note  taken,  that  the  citation  in 
the  case  of  Nancy  Sherwood  was  signed  by  Judge  Prindle,  and  that 
the  body  of  it  is  filled  in  by  Mr.  Kay,  and  the  proof  of  service 
attached  to  it  sworn  to  before  Samuel  T.  Stafford,  justice  of  the 
peace,  the  witness  who  was  upon  the  stand,  and  who  testified  that 
Judge  Prindle  signed  his  name  to  it. 

By  Mr.  Stanton  : 

Q.  Yon  were  one  of  the  members  of  the  board  last  fall,  that 
thought  it  wasn't  proper  to  have  any  investigation  into  that  matter 
of  fees  received  by  the  connty  judge,  were  you  not  1    A.  No,  sir. 

Q.  Yon  were  the  one  that  signed  the  protest  ?    A.  I  was. 

Q.  And  at  one  time  withdrew  from  the  board  ?    A.  I  did. 

Q.  Yon  went  back  again  afterward  t  A.  I  went  back  the  next 
day. 

Q.  Were  you  present  as  a  member  of  that  board  when  this  reso- 
lution was  passed,  referring  this  whole  matter  to  this  Senate )  A. 
I  was  present  in  the  room. 

Q.  Did  yon  vote  against  it  I    A.  I  didn't ;  didn't  vote  at  all. 

Q.  All  of  the  members  that  h^  withdrawn  previously  had 
returned  at  the  time  of  the  passage  of  that  resolution  I  A.  I  think 
they  had. 

Q.  You  claimed,  as  a  member  of  the  board,  that  the  board  of 
supervisors  hadn't  any  authority  to  make  any  such  investigation  ? 
A.  I  would  like  to  explain  that ;  it  embraces  this  point ;  that  the 
whole  matter  that  we  were  to  inquire  into  was  his  official  conduct, 
and  we  didn't  consider  we  had  any  jurisdiction  over  that  part  of  it. 

Q.  Didn't  you  take  the  ground  you  hadn't  any  business  to  inves- 
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tigate  any  thing  previons  to  his  last  term  of  offioe  I    A.  We  did,  sa 
far  as  that  is  concerned. 

Q.  While  yon  were  a  member  of  that  board  yon  oonsnlted  fre- 
quently with  Jadge  Prindle  himself  as  to  what  was  beet  to  do  I  A. 
Not  that  I  know  of. 

Q.  Do  yon  mean  to  say  that  you  didn't  consult  with  him  as  to 
what  you  had  better  do  as  a  member  of  that  board !    A.  No,  sir. 

Q.  You  had  frequent  interviews  with  him  ?  A.  The  same  as  I 
did  with  Thompson,  or  any  other  gentleman  in  Norwich. 

Q.  Thompson  was  a  v^ry  active  friend  of  the  judge's  in  this  mat- 
ter t  A.  I  don't  know  that  he  was  any  more  so  than  some  others ; 
I  knew  he  was  a  friend  of  Judge  Prindle's. 

Q.  He  used  his  influence  so  far  as  he  could  to  prevent  any  inves- 
tigation, by  the  board,  of  these  matters!  A.  To  inquire  into  the 
conduct  of  the  judge,  but  not  as  to  thq  investigation  of  the  accounts^ 
that  is,  so  far  as  we  had  any  jurisdiction ;  we  considered  we  couldn't 
go  back  of  the  reports  of  the  previous  years ;  we  considered  them  as 
final  reports  he  had  made,  that  we  couldn't  go  back  of  them. 

Q.  You  are  the  member  that  offered  the  protest  t    A.  I  was. 

Q.  Who  drew  up  the  protest  that  you  offered ;  who  framed  it  t 
A.  I  did ;  I  didn't  draw  it  up. 

Q.  Who  dictated  it,  or  drew  it  up !  A.  Mr.  Glover  drew  up  the 
substance  oi  it. 

Q.  He  was  one  of  the  judge's  counsel !    A.  He  was ;  yes,  sir. 

Q.  In  the  matter  before  the  board  ?    A.  Yes,  sir. 

Q.  These  other  members  that  signed  the  protest  also  had  frequent 
conversations  during  the  session  of  the  board,  with  the  judge's 
counsel,  and  with  the  judge!  A.  I  don't  know  of  their  being  in 
consultation,  except  at  the  time  the  protest  was  offered ;  the  protest 
was  gotten  up ;  I  have  no  recollection  of  any  consultation  previous 
to  that, 

Q.  Don't  you  know  that  during  the  session  of  that  board  yourself 
and  others  of  the  party  protesting  against  this  investigation  had  fre* 
quent  corversations  and  interviews  with  Judge  Prindle  and  his 
counsel !    A.  Talked  with  him ;  certainly. 

Mr.  £.  H.  Pbindlb — I  wish  now  to  offer  this  petition  to  the 
board  of  supervisors  that  has  been  proved  in  evidence. 

Mr.  Pbokham — What  petition  is  that ! 

Mr.  E.  H.  Pbindle — The  petition  to  the  board  of  supervisors^ 
signed  by  all  the  lawyers  of  Chenango  county,  and  many  other  per- 
sons ;  all  except  Mr.  Rexford ;  petition  to  have  his  salary  increased 
to  $4,000. 


TRIAL  OF  HORACE  G.  PRINDLE.  87S 

Senator  D.  P.  Wooi>— What  is  the  date  of  that  ? 

If  r.  E.  H.  Pjeundlb — Oct.  10,  '70 ;  you  recollect  I  inquired  of  some 
of  the  lawyers  sworn  if  they  had  subsequently  signed  this  petition  ; 
1  desire  to  read  it ;  Mr.  Newton  was  the  witness  that  proved  it,  and 
another. 

Mr.  Pbindlb  read  the  petition  to  the  Senate  in  the  words  follow* 
ing:  (Marked  exhibit  51.) 

Exhibit  No.  61. 

To  the  Sonorable  the  Board  of  JSuperviaars  qf  the  County  of  Che^ 
fumgo: 

By  the  recent  ^^  act  in  relation  to  the  county  courts,"  the  several 
boards  of  supervisors  are  conferred  with  power  to  establish  the 
■alary  of  the  county  judge. 

By  the  same  act  jurisdiction  is  conferred  upon  the  county  court  in 
civil  actions  to  the  amount  of  one  thousand  dollars. 

In  your  county  of  Chenango,  the  county  judge  and  surrogate  ar& 
not  elected  as  a  separate  officer.  Acting  as  a  county  court,  which  is* 
required  to  be  "  always  open  for  the  transaction  of  any  business  for 
which  no  notice  is  required  to  be  given/'  the  court  has  not  only  the 
enlarged  jurisdiction  of  the  recent  act  with  the  juiy  trial,  but  a 
vast  amount  of  business  is  pressed  upon  this  domestic  tribunal  ^ 
which  has  exclusive  power  to  review  the  judgments  of  the  justices^ 
eonrts,  and  jurisdiction  in  mortgage  foreclosures,  and  that  to  any 
amount,  and  also  has  jurisdiction  in  partition  cases,  and  in  dower^ 
and  in  the  sale  of  real  property  of  infants  and  of  persons  of  unsound 
mind.  It  can  compel  the  specific  performance  of  contracts,  and  haa 
the  care  and  custody  of  the  person  sind  estates  of  all  lunatics  and 
habitual  drunkards  in  the  county.  It  directs  religious  corporations 
as  to  the  sale  of  their  property,  and  has  jurisdiction  respecting 
ferries,  fisheries,  turnpike-roads,  physicians,  imprisoned,  insolvent,, 
absent,  concealed  or  non-resident  debtors,  jail  liberties,  and  on 
appeals  from  commissioners  of  highways.  The  large  increase  of 
railroads  has  conferred  large  powers  with  highly  responsible  and 
burdensome  duties.  In  your  county,  which  abounds  in  wealth  and 
prosperity,  with  an  increasing  population  and  extensive  commercial 
connections,  the  surrogate's  court  is  always  open  for  the  probate  of 
wills  and  the  administration  and  adjustment  of  estates,  for  the 
accounting  of  testamentary  trustees  and  guardians,  the  appointment 
of  guardians  for  infants,  the  sale  of  real  estate  to  pay  debts,  and  for 
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many  other  matters  relating  to  the  disposition  of  property  of  deceased 
persons.  The  widow  and  the  orphan  look  to  the  surrogate  as  the 
honest,  independent  and  capable  protector  of  their  rights.  With 
this  load  of  public  business,  the  faithful  county  judge  ceases  to  be  a 
practicing  lawyer,  and  looks  to  the  salary  that  you  may  grant,  for 
his  support. 

By  the  recent  act  of  the  27th  of  April  last,  the  justices  of  the : 
Supreme  Court  receive  an  annual  compensation  of  $6,000  a  year,  with 
an  additional  ^>e7*  diem  allowance  of  $5  per  day,  for  their  reasonable 
•expeuses  in  holding  courts  when  absent  from  their  homes. 
•  The  county  judge  is  an  incumbent  of  an  ofEce  of  labor  and 
responsibility,  frequently  requiring  capacity  not  inferior  to  a  justice 
of  the  higher  court.  The  intelligent  electors  of  Chenango  desire  at 
^  times  to  secure  an  impartial  and  enlightened  administration  of 
justice,  and  that  the  faithful  judge  receive  a  just  reward  for  his 
labors. 

As  members  of  the  bar  of  Chenango,  and  practicing  in  all  the 
<!!ourtB  known  to  our  Constitution,  we  respectfully  ask  you  to  fix  that 
salary  at  an  amount  not  less  than  $4,000  per  year. 

Dated  October  10,  1870. 


Henry  R.  Mygatt, 

B.  Macdonald, 
Dwight  II.  Clarke, 
Solomon  Bundy, 
O.  H.  Curtis, 
Samuel  S.  Stafibrd, 
Lester  Chase, 
Bobert  L.  Brougham, 
David  L.  Follett, 
Horace  Packer, 
James  W.  Glover, 
H.  H.  Harrington, 
John  Hyde, 

W.  F.  Jenks, 

H.  M.  Aylesworth, 

C.  B.  Sumner, 
O.  F.  Matterson, 
Lewis  Kingsley, 
•George  H.  Winsor, 
W.  8.  Sayre, 

H.  A.  Clerk, 


Henry  M.  Teffl, 
M.  F.  Ufford, 
B.  A.  Stanton, 

A.  F.  Gladding, 
David  H.  Knapp, 
E.  H.  Prindle, 
Isaac  S.  Newton, 
Geo.  M.  Tillson, 
W.  N.  Mason, 
Calvin  L.  Tefft, 
H.  Phelps, 
Edwin  A.  Kingsley, 

B.  Gage  Berry, 
S.  P.  Allen, 

J.  F.  Hubbard,  Jr., 
J.  S.  Bandall, 

C.  A.  Fuller, 
James  £.  Nickerson, 
Walter  A.  Cook, 
Demas  Hubbard, 

D.  L.  Atkyns, 
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G.  H.  Manning,  James  G.  Thompson, 

Geo.  W.  Marvin,  D.  M.  Powers, 

Geo.  W.  Ray. 

Senator  D.  P.  Wood  —  I  would  like  to  inqnire  with  what  view^ 
pa  put  that  in  evidence  t 

Mr.  E.  H.  P&iNBLB  —  With  this  view,  in  particular,  that  certaiik 
lawyers,  or  one  lawyer,  has  testified  to  something  that  he  thought 
was  wrong  in  a  transaction  occurring  a  year  before  this,  and,  also, 
with  a  view — all  the  lawyers  who  make  these  charges  signed  thia 
petition — with  a  view  of  showing  the  standing  of  the  county  judge- 
at  the  time  that  petition  was  signed  with  the  bar  of  Chenango 
oouQty,  and  other  prominent  men  in  the  county  that  signed  the- 
petition. 

Senator  D.  P.  Wood —  Thai  was  an  application  made  before  or 
after  the  election  of  the  present  incumbent  ? 

Mr.  £.  H.  PiUNDLB  —  It  was  when  he  had  a  year  or  more  to  serve- 
joI  the  old  term. 

Senator  D.  P.  Wood  —  But  to  take  effect  on  the  next  term;, 
could  the  allowance  be  made  to  take  effect  before  the  next  election  ? 

Mr.  £.  H.  Pbindlb  —  Yes;  I  understand  it  would  take  effect 
then. 

Senator  D.  P.  Wood — It  wasn't  apparent  at  the  time  who  the- 
incambent  would  be. 

Mr.  £.  H.  Prindle  —  It  would  affect  this  judge  on  his  last  year 
at  all  events ;  this  judge  had  one  year  to  run  then. 

Senator  D.  P.Wood — This  was  after  the  amendment  to  the 
Constitution  ? 

Mr.  E.  H.  Prindle  —  Yes,  sir. 

Horace  G.  Prindle,  the  respondent,  having  been  duly  sworn  as 
a  witness  in  his  own  behalf,  testified  as  follows : 

By  Mr.  E.  H.  Prindle  : 

Q.  Are  you  the  respondent  ?    A.  I  am. 

Q.  At  what  time  were  you  first  elected!    A.  The  fall  of  1863. 

Q.  Your  term  of  office  comraeuced  January  1, 1864  ?  A.  Yes,  sir. 

Q.  When  were  you  re-elected  ?    A.  Fall  of  1867. 

Q.  And* served  a  second  term?  A.  Served  a  second  term,  and 
re-elected  in  the  fall  of  1871. 

Q.  Will  you  state  what  arrangement,  if  any  at  all,  was  made  with 
Mr.  Bay  in  regard  to  his  being  in  the  oflice  ?  A.  At  the  time  he^ 
was  admitted ! 
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Q.  Yes,  sir.  A.  At  the  time  he  was  admitted  he  talked  aboat 
leaving  the  office,  and  I  told  him  that  he  might  stay  there  in  the 
office,  and  his  office-rent  and  expenses  there  would  not  cost  him  anj 
thing;  I  thought  he  could  do  as  well  there  as  he  could  to  go  any- 
where else;  his  famUiarity  with  the  business  would  be  a  great  con- 
venience to  persons  doing  business  there  at  the  office ;  oonvenieiice 
to  the  public. 

Q.  Was  any  arrangement  made  between  him  and  you  by  which 
-he  was  to  do  clerical  work  in  the  surrogate's  office  ?  A.  No  arrango- 
Tiient  whatever  of  that  kind ;  nothing  said  about  it. 

Q.  Was  there  ever  any  kind  of  partnership  existing  between  70a 
«nd  Mr.  Ray !    A.  Never. 

Q.  Any  division  of  fees  for  his  services  or  any  thing  of  that  kind  t 
A.  Not  a  cent ;  there  would  not  be  much  to  divide. 

Q.  You  have  heard  the  evidence  in  regard  to  Mrs.  Hadlockf  A. 
I  have. 

Q.  I  will  ask  you  whether  Mrs.  Hadlock  paid  you  any  money 
upon  that  occasion  !  A.  She  never  did ;  I  did  not  know  what  she 
had  paid  until  this  trouble  came  up  last  fall. 

Q.  Will  you  state  the  occurrence  in  relation  to  your  purchase  of 
United  States  bonds  of  Mrs.  Russell?  A.  Mrs.  Russell  came  tomv 
•office  to  prove  her  husband's  will ;  she  was  Mrs.  Hook  at  that  time, 
I  understood  ;  I  had  never  seen  her  before;  she  came  there  for  the 
purpose  of  having  her  husband's  will  proved ;  I  drew  the  petition 
for  the  proof  of  the  will ;  examined  the  witnesses ;  issued  letters 
testamentary  to  her  as  executrix;  after  the  letters  were  issued 
-she  stated  that  she  had  in  the  bank  of  Norwich  three  five-twenty 
bonds  of  $500  each,  and  wanted  to  get  the  money  on  them  ;  there 
was  a  young  gentleman  with  her ;  I  understood  it  was  her  nephew 
at  the  time,  but  since,  that  he  was  her  grandson ;  he,  she  stated, 
wanted  to  go  west  the  next  day,  and  she  wanted  to  get  the  money 
on  those  bonds  that  day  if  she  could ;  I  told  her  that  there  was  a 
premium  on  the  bonds,  and  she  could  send  to  New  York  and  have 
them  sold  and  get  the  premium  on  them ;  but  she  wanted  the 
money  on  them  that  day;  I  told  her  I  had  invested  some  money 
belonging  to  infants  and  other  persons  in  government  bonds,  bat  I 
had  never  paid  a  premium  on  them,  and  that  I  would  not  do  so ;  if 
gold  went  down  to  par  then  I  would  only  get  sixty  cents  on  the 
bonds ;  these  persons  who  were  dealing  in  them  could  afford  to  pay 
premiums,  but  I  could  not  do  it ;  and  she  said  that  if  she  could  sell 
them  she  would  sell  them  for  the  face  of  the  bond  without  the  pre- 
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ninm  and  the  accrued  interest ;  I  told  her  I  had  not  any  money  on 
hand  at  the  time,  but  I  thought  I  could  find  a  person  who  had  the 
money  who  would  purchase  the  bonds ;  previoas  to  this  time  I  had 
a  mortgage  on  a  tannery  that  I  sold  to  a  man  by  the  name  of  Ira 
Dibble,  there  in  the  village  of  Norwich ;  when  the  mortgage  came 
due,  I  urged  payment  of  the  mortgage ;  I  wanted  to  invest  it  in  • 

government  bonds ;  he  was  not  able  to  make  the  payment,  and  he 
agreed  that  if  I  would  extend  the  time  of  the  payment,  if  bonda 
were  at  a  premium,  he  would  pay  me  in  these  five-twenty  bonds, 
paying  the  premium  himtelf ;  and  I  thought  of  him  at  the  time  I 
made  this  remark  ;  I  went  and  found  Mr.  Dibble  and  told  him  there 
was  an  opportunity  where  he  could  get  $1,600  of  those  bonds  at 
par,  if  he  could  raise  the  money ;  he  had  not  got  the  money  him- 
self and  he  said  he  would  go  to  the  bank  and  see  if  he  Could  get  the 
money ;  he  went  to  the  bank  and  they  agreed  to  let  him  have  the 
money  if  I  would  indorse  the  note ;  and  I  indorsed  the  note  at  the 
bank  and  he  paid  me  the  money ;  I  went  back  and  paid  her  the 
fifteen  hundred  and — well,  whatever  the  face  of  the  bonds  and  the 
accrued  interest  was ;  I  think  it  was  ten  or  fifteen  dollars. 

Q.  And  you  took  this  assignment  of  —  ?  A.  Yes,  sir ;  I  asked 
her  where  the  bonds  were  on  the  start;  she  said  in  the  Bank  of  Nor- 
wich, and  she  exhibited  this  certificate  of  deposit  that  has  been 
given  in  evidence ;  and  after  I  purchased  the  bonds,  I  had  her  sign 
her  name  as  executrix  on  the  back  of  it. 
Q.  Did  you  go  to  the  Bank  of  Norwich  that  day  ?  A.  I  did  not. 
Q.  Did  you  know  what  the  premium  was  upon  those  bonds  I  A. 
I  did  not. 

Q.  You  did  your  business  at  the  Bank  of  Chenango)  A.  I  did  my 
bnsiness  at  the  Bank  of  Chenango,  where  the  bank  does  not  do  any 
of  that  kind  of  business ;  they  don't  buy  any  bonds ;  if  a  person 
wants  to  sell  bonds^  they  will  send  them  to  New  York  and  sell  them ; 
I  didn't  do  any  bnsiness  at  the  other  bank  whatever ;  and  I  had  no 
interest  whatever  in  those  bonds ;  Mr.  Dibble  was  the  only  man 
really  interested ;  he  was  to  procure  the  bonds  and  pay  them  to  me 
on  this  mortgage ;  he  was  to  pay  the  premium. 

By  Senator  D.  P.  Wood  : 

Q.  He  was  to  furnish  the  bonds  to  you  at  their  face  t  A.  Yes, 
sir;  he  was  to  furnish  them  to  me  at  their  fiEice  in  consequence  of 
the  extension  of  time. 
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By  Senator  Bekbdiot  : 
Q.  And  he  did  so  ?    A.  And  he  did  bo. 

By  Mr.  E.  H.  pBnmLB : 

Q.  Was  Mr.  Dibble  doing  a  heavy  bnsineBS  in  the  tannery  line 
there  ?    A.  He  was ;  I  sold  him  the  tannery. 

Q.  About  how  long  had  that  mortgage  been  due  ?  A.  I  don't 
remember  now ;  it  had  been  dne  some  time  previons  to  that. 

Q.  Well  it  was  a  good  while  ?    A.  Yes,  sir. 

Q.  At  what  time  of  day  did  you  file  your  decision  on  the  judg- 
ment roll  in  the  Smithville  bonding  case?  A.  I  filed  that  decision 
between  nine  and  ten  o'clock. 

Q.  State  what  you  did  subsequently  with  the  judgment  roll?  A. 
After  the  decision  was  filed  they  wanted  I  should  draw  a  form  of 
subscription  to  the  capital  stock  for  the  commissioners  to  sign,  as  I 
had  drawn  one  in  the  Greene  railroad  matter  previously ;  1  went 
and  got  the  judgment  roll  from  the  clerk's  office ;  took  it  up  into  my 
office  and  drew  this  form  of  subscription  for  the  commissioners  to 
subscribe  to  the  capital  stock  of  this  Central  Valley  railroad. 

Q.  What  time  was  it  that  you  took  it  back?  A.  Probably 
between  two  and  three  o'clock. 

Q.  Who  was  in  the  office  when  you  took  it  back?  A.  Mr.  Follett, 
Mr.  Thompson,  they  were  signing  these  bonds ;  I  think  one  or  two 
of  the  commissioners. 

Q.  Did  you  know  any  thing  whatever  in  regard  to  the  preparation 
that  the  officers  of  the  Smithville  Railroad  Company  were  making 
to  get  these  bonds  upon  the  market?  A.  I  never  knew  any  thing 
about  it  whatever ;  there  never  was  a  word  said  to  me,  in  any  way ; 
the  first  I  knew  about  it  was  about  the  time  that  we  had  this  diffi- 
culty, last  fall ;  I  went  to  Mr.  Newton,  and  he  gave  me  the  relation 
that  he  gave  here  in  court;  and  the  first  that  I  ever  knew  that  Mr. 
Rhodes  had  signed  those  coupons,  previous  to  my  filing  my  decision, 
was  when  he  was  called  on  the  witness  stand  here. 

Q.  Do  you  recollect  any  thing  about  the  conversation  testified  to 
by  Mr.  Birdsell,  as  occurring  at  the  time  this  contest  was  going  on 
in  the  court-house?     A.  In  regard  to  the  Greene  railroad? 

Q.  Yes,  sir.  A.  No  conversation  ever  took  place  between  Mr. 
Birdsell  and  myself,  privately,  in  regard  to  the  subject,  whatever ; 
there  was  talking  and  laughing  among  the  counsel  and  the  other 
spectators  about  this  new  law,  and  about  compelling  the  county 
judge  to  have  the  hearing  before  him ;  and  there  was  talk  about  the 
Legislature  passing  acts ;  if  there  were  any  more  acts  to  be  passed. 
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to  increase  the  duties  of  the  county  judge,  they  thought  they  ought 
to  be  passed  in  view  of  the  salary  I  received ;  some  playful  remarks 
of  that  kind. 

Q.  Was  there  any  thing  said  except  some  jocose  remarks  t  A. 
Nothing,  whatever ;  nothing  intimated  by  Mr.  Birdsell  or  anybody 
else,  that  I  was  to  receive  any  compensation  in  connection  with  it ; 
I  never  thought  of  such  a  thing. 

Q.  Did  you  ever  expect  any  thing  ?    A.  I  never  did. 

Q.  Did  you  ever  receive  any  thing?  A.  I  never  received  a  far- 
thing. 

Q.' Directly  or  indirectly?  A.  Directly  or  indirectly ;  in  regard 
to  the  Smith  ville  railroad,  in  the  time  of  their  appearing,  I  think  three 
weeks  previous  to  the  time  of  filing  my  decision,  they  were  com- 
ing to  me :  I  had  this  surrogate  business,  county  judge  business,  and 
some  law  practice  to  attend  to,  and  I  told  them  by  a  certain  day  —  I 
presume  I  fixed  on  that  day  —  by  a  certain  day  I  would  have  the 
decision  made ;  but  I  never  intimated  to  any  one  connected  with  tliat 
railroad  what  my  decision  would  be ;  there  was  a  good  deal  of  feeling 
between  the  Greene  men  and  the  Smith  ville  men  in  regard  to  it ;  I 
told  them  I  wanted  to  examine  the  question  thoroughly,  and  write 
an  opinion,  because  it  would  probably  be  appealed,  and  whichever 
way  I  decided,  I  wanted  to  give  my  reasons  for  it ;  when  they  came 
up  that  morning,  I  hadn't  quite  completed  the  opinion ;  they  were 
there  early  in  the  morning,  and  after  they  came  I  completed  my 
opinion ;  wrote,  I  think,  half  a  page  of  it ;  here  is  the  opinion  that 
I  wrote  in  the  case  (producing  a  paper).  After  I  completed  the  opin- 
ion, I  went  to  Mr.  Follett's  ofiice,  or  I  stated  to  them  that  I  bad  agreed 
with  Mr.  Follett,  after  I  had  made  the  decision,  before  appointing  the 
commissioners,  that  I  would  let  him  know  what  the  decision  was,  so 
that  in  case  it  was  against  him,  he  could  have  an  opportunity  to 
appeal  if  he  desired  to,  before  I  appointed  the  commissioners ;  I  con- 
sequently went  to  Mr.  FoUett's  office,  and  informed  him  of  what 
my  decision  was  in  the  matter. 

By  Mr.  Peckham  : 

Q.  What  time  of  day  was  that  ?  A.  I  think  it  was  between  nine 
and  ten  o'clock  ;  I  don't  think  it  was  later  than  nine  o'clock ;  still, 
I  won't  be  positive  in  regard  to  the  hour. 

By  Senator  D.  P.  Wood  : 

Q.  Before  you  filed  the  opinion  ?    A.  Before  I  filed  the  decision ; 

before  I  filed  any  of  the  papers ;  I  told  Mr.  Follett  what  I  had  done ; 

111 


S84  PROCEEDINGS  IN  THE 

abfiolutelj  in  his  own  right.  That  OarloB  Cole,  never  having  sigued, 
nor  authorized  any  person  to  sign  his  name  to  the  articles  of  associa- 
tioD,  and  not  having  subscribed  for  stock,  he  could  not  be  named  as 
one  of  the  directors  in  the  articles  of  association,  and  the  organization 
of  the  company  for  that  reason  was  void. 

The  counsel  for  the  petitioners  insist  that  the  charter  of  a  railroad 
company  cannot  be  impeached  collaterally,  and  that  the  regularity 
of  the  proceedings  taken  to  organize  this  company  cannot  be  ques- 
tioned or  determined  in  this  proceeding,  and  that  the  certified  copy 
of  the  articles  of  association  duly  filed  and  recorded  in  the  ofSce  of 
the  Secretary  of  State  are  conclusive,  so  far  as  this  proceeding  is 
concerned. 

The  law  under  which  this  application  is  made  is  a  new  statute^ 
and  but  few  adjudications  have  been  made  under  it,  and  I  am  not 
aware  of  any  case  where  this  question  has  been  decided,  and  I  ninst, 
therefore,  determine  it  from  the  intent  of  the  statute,  and  from 
analogy. 

In  the  case  of  Robinson  v.  The  Oovemors  of  tive  Londm 
Ilosjpitaly  21  English  Law  and  Equity  Reports,  371,  the  question  of 
the  validity  of  the  charter  of  incorporation  was  raised  by  the  plain- 
tifi*,  and  the  court  laid  down  the  rule  that  '^  a  subsisting  charter  of 
incorporation  is  valid  until  it  is  impeached  and  disturbed,  and  the 
rights  of  parties  under  it  are  to  be  dealt  with  by  the  court,  irrespect- 
ive of  what  might  be  the  result  of  future  proceedings  by  the  attor- 
ney-general or  the  crown  to  set  it  aside." 

McFarlun  v.  The  Triton  Insurance  Gompa/ny^  4  Denio,  392, 
appears  to  be  a  case  bearing  somewhat  on  this  question.  This  com- 
pany commenced  a  suit  against  McFarlan  on  a  bond  executed  by 
him  to  the  company  in  the  final  sum  of  $7,000.  The  defendant 
pleaded,  1.  N on  est  factum  ;  2.  iV^t^  ^i^Z  corporation ;  3.  Alleging 
irregularities  in  the  organization  of  the  company,  and  non-com- 
pliance with  the  act  of  the  Legislature  under  which  the  company 
was  incorporated.  Judgment  was  given  for  the  plaintiff,  and  the 
defendant  appealed.  Bbonson,  Chief  Justice,  in  delivering  the  opin- 
ion of  the  court,  says,  "  it  is  unnecessary  to  inquire  what  may  be  the 
rights  of  the  people  in  relation  to  this  corporation,  or  as  against  the 
individuals  who  were  concerned  in  getting  up  and  setting  it  in 
motion.  The  defendant  does  not  represent  the  sovereign  power^ 
and  has  nothing  to  do  with  the  question  whether  the  company  should 
be  dissolved.  So  long  as  the  State  does  not  interfere,  the  company 
may  sue  or  do  any  other  lawful  act,  whatever  sins  may  have  been 
committed  in  bringing  the  body  into  existence." 
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In  Moan  v.  AapinwcUly  19  N.  Y.  119,  the  last  case  was  cited 
with  approval.  The  question  in  this  case  arose  in  regard  to 
the  incorporation  ot  the  Mexican  Ocean  Mail  and  Inland  Company, 
the  defendant  having  pleaded  md  Ud  corporation.  The  court  held 
that  the  production  of  the  certificate  of  incorporation  which  had 
been  filed,  and  proof  of  user  (if  not  of  user  alone)  would  have  been 
sufficient-,  prima  faoie^  to  establish  it  a  body  corporate,  in  fact  as 
well  as  in  name,  and  when  its  corporate  existence  had  been  .thus 
established,  the  defendant  would  not  be  permitted  as  a  defense  to 
show  the  facts  alleged  by  him  (which  were  that  ten-  per  cent  of  the 
<apital  named  had  not  been  paid  in  by  him  as  required),  ^^ for. the 
&miliar  reason  that  the  right  of  a  corporation  to  sue  cannot  be 
inquired  into  collaterally; "  and  the  court  further  say,  " thus  it  will 
be  seen  that  this  corporation,  though  not  a  valid  corporation  in  point 
of  law,  may  carry  on  its  enterprises,  have  its  day  in  court,  and  divide 
its  revenue  among  the  holders  of  the  shares  of  its  capital,  until  the 
State  shall  interpose  and  ask  that  it  be  dissolved,  and  that  the  only 
real  necessity  of  complying  with  the  statute  in  relation  to  the  pay- 
ment of  the  ten  per  cent  was  to  prevent  proceedings  in  behalf  of 
the  people  to  put  an  end  to  its  corporate  functions." 

In  the  case  of  ITie  Buffalo  and  Pittshurgh  Bail/road  Company  v. 
Eatchy  20  N.  Y.  157,  the  question  was  raised  in  regard  to  the  validity 
of  the  company's  charter.  Judge  Grovbr,  in  delivering  the  opinion 
of  the  court,  says :  "  The  corporation  is  formed  by  the  filing  and  re- 
cording the  articles  of  association  and  aflldavit  with  the  Secretary  of 
State.  In  actions  by  or  against  the  corporation,  its  corporate  char- 
acter is  to  be  determined  from  those  papers.  In  an  action  by  the 
corporation,  evidence  that  the  length  of  the  road  in  fact  differs  from 
that  stated  in  the  articles,  is  not  admissible  to  defeat  the  action, 
whether  the  difference  arose  from  fraud  or  mistake.  In  a  proceed- 
ing instituted  by  the  public  to  dissolve  the  corporation,  an  inquiry 
into  the  true  length  of  the  foad  for  the  purpose  of  showing  fraud 
would  be  competent." 

The  same  principle  appears  to  be  recognized  in  The  Buffalo  and 
Allegany  BaUroad  Company  v.  Cary,  26  N.  Y.  75,  although  the 
defect  in  that  case,  if  any,  appeared  on  the  face  of  the  papers ;  the 
defendant  claiming  that  the  plaintiff's  organization  was  defective, 
because  the  articles  of  association  did  not  contain  the  allegation 
required  by  the  statute,  "  that  it  is  intended,  in  good  faith,  to  con- 
struct, or  to  maintain  or  operate,  the  road  mentioned  in  the  articles 
of  association."     The  majority  of  the  court  appear  to  have  adopted 
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the  opinion  of  Judge  Mastbn,  in  the  court  below,  wherein  he  says : 
'^  I  am  of  the  opinion  that,  under  this  and  similar  general  acts  for 
the  formation  of  corporations,  if  the  papers  filed,  by  which  the  cor- 
poration is  sought  to  be  created,  are  colorable,  but  so  defective  that^ 
in  a  proceeding  on  the  part  of  the  State  against  it,  it  would,  for  that 
reason,  be  dissolved,  yet,  by  acts  of  user  under  such  an  organization, 
it  becomes  a  corporation  defacto^KnA  no  advantage  can  be  taken  of 
such  defect  in  its  constitution,  collaterally,  by  any  person.  The 
State  alone  can  take  advantage  of  a  defect  in  the  constitution  of  a 
corporation  like  the  one  in  this  case." 

I  think  the  cases  cited  clearly  establish  the  rule  that  the  riglit  of  a 
corporation  to  sue  cannot  be  inquired  into  collaterally,  and  in  case 
of  railroad  corporations  formed  under  the  general  law,  where  the^ 
articles  of  association  and  affidavit  filed  with  the  Secretary  of  State 
are  fair  upon  their  face,  and  show  that  the  law  has  been  complied 
with,  it  is  condusive  evidence  of  its  legal  existence  in  any  action  hj 
or  against  the  corporation. 

When  a  corporation  is  shown  to  have  a  legal  existence,  it  has  the 
same  right  to  sue  as  an  individual,  and  may  be  sued ;  and  the  court 
held  in  20  N.  Y.,  above  cited,  that  its  corporate  character  is  to  be 
determined  from  the  articles  of  association  and  affidavit  filed  with 
the  Secretary  of  State;  and,  although  in  an  action  instituted  by  the 
public  to  dissolve  the  corporation,  evidence  of  fraud  in  its  organiza- 
tion would  be  competent,  such  evidence  was  inadnaissible  in  the 
action  by  the  company.  This  distinction  could  not  have  been  made 
upon  any  other  theory  than  that  the  affidavit  and  articles  of  associa- 
tion were  conclusive  and  could  not  be  impeached  in  that  action. 

In  19  N.  Y.,  the  court  held  that  it  was  only  necessary  to  show 
jprima  facie  the  existence  of  the  company,  and  this  was  done  by  the 
production  of  the  certificate  of  incorporation  and  user,  and  that  this 
evidence  established  it  a  body  corporate  in  faxst  as  well  as  in  natnt^ 
and  the  defendant  was  not  permitted  to  disprove  it ;  putting  it 
squarely  upon  the  ground,  that  the  right  of  a  corporation  to  sue 
cannot  be  inquired  into  collaterally;  and  the  court  held,  that, 
although  the  corporation  in  point  of  law  was  invalid  (unless  the 
State  interfered),  it  could  still  sue  and  conduct  its  business  in  the 
ordinary  manner,  and  its  existence  could  not  be  impeached,  and 
holding  still  further,  that  the  only  real  necessity  of  complying  with 
the  law,  by  paying  the  ten  per  cent  of  the  capital,  was  to  prevent 
proceedings  in  behalf  of  the  people  to  put  an  end  to  its  corporate 
functions. 
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The  above  case  was  cited  with  approval  in  26  N.  T.,  above,  and 
the  court  in  that  ogse  went  still  farther,  holding  that,  although  the 
papers  filed,  by  which  the  corporation  is  sought  to  be  ousted,  are 
so  defective  that,  in  a  proceeding  on  the  part  of  the  State  >  against 
it,  such  defect  wonld  be  fatal  to  its  existence,  yet  if  the  papers 
were  cclorahle^  by  acts  of  user,  it  became  a  corporation  defacto^  and 
no  advantage  could  be  taken  of  such  defect  in  its  constitution,  col- 
laterally, by  any  person,  and  that  the' State  alons  could  take  advan- 
tage of  the  defect. 

The  only  remaining  question  upon  this  branch  of  the  case  is,  are 
these  authorities  applicable  to  this  case  ?  This  will  require  an  exam- 
ination of  the  statute  under  which  these  proceedings  are  adopted. 

Chapter  907  of  the  Laws  of  1869,  section  1,  authorizes  a 
majority  of  the  tax  payers  whose  names  appear  upon  the  last  pre- 
ceding tax  list  or  assessment  roll  of  any  municipal  corporation  to 
make  application  by  petition  to  the  county  judge  for  authority  to 
create  and  issue  its  bonds,  to  an  amount  not  exceeding  twenty  per 
cent  of  its  taxable  property,  and  invest  the  same  or  the  proceeds 
thereof  ^*  in  the  stock  or  bonds  (as  said  petition  may  direct)  of  euch 
rail/raad  company  in  this  State  as  may  be  named  in  said  petition,'' 
etc  This  section  further  provides  that  the  county  judge  shall  fix 
the  day  for  the  hearing  and  publishing  motion,  etc. 

The  second  section  provides  :  '^  It  shall  be  the  duty  of  the  said 
jxidge,  at  the  time  and  place  named  in  the  said  notice,  to  proceed  to 
take  proof  as  to  the  said  allegations  in  said  petition ;  and  if  it  shall 
appear  satisfactory  to  him  that  the  said  petitioners,  or  the  said  peti* 
tioners  and  such  other  tax  payers  of  said  town  as  may  then  and  tliere 
appear  before  him  and  express  a  desire  to  join  as  petitioners  in  said 
petition,  do  represent  a  majority  of  the  tax  payers  of  said  municipal 
corporation,  as  shown  by  the  last  preceding  tax  list  or  assessment  roll, 
and  do  represent  a  majority  of  the  taxable  property  upon  said  list  or 
roll,  he  shall  so  adjudge  and  determine  the  same  to  be  entered  of 
record.  And  said  judgment  and  the  record  thereof  shall  have  the 
same  force  and  efiect  as  other  judgments  and  records  in  courts  of 
record  in  this  State." 

AH  that  is  required  in  regard  to  the  railroad  company  is,  that  it 
shall  be  in  this  State  and  be  named  in  the  petition.  Now,  conceding 
that  there  must  be  legal  evidence  of  the  existence  of  the  railroad 
company  named  in  the  petition,  was  not  the  introduction  of  the  cer- 
tified copy  of  the  articles  of  association,  and  affidavit  filed  in  the 
office  of  the  Secretary  of  State,  sufficient  and  conclusive  upon  the 
eontestants  ?     I  am  unable  to  see  how  the  contestants  are  in  any 


888  PROCEEDINGS  IN  THE 

better  situation  to  disprove  and  contradict  the  facts  stated  in  the  arti- 
cles of  association,  than  a  defendant  would  be,  sued  by  this  same 
corporation.  It  cannot  be  possible  that  the  Legislature  intended  to 
confer  any  such  extraordinary  power  upon  county  judges  in  these 
proceedings  as  to  try  and  determine  the  validity  of  all  the  railroad 
corporations  in  the  State  that  seek  the  aid  of  towns  in  their  con- 
struction. If  the  contestants  had  a  right  to  show  that  one  of  the 
thirteen  directors  named  in  the  articles  of  association  did  not  sign, 
nor  authorize  any  one  to  sign  his  name  to  such  articles,  they  could 
show  any  other  fact  tending  to  show  the  invalidity  of  the  incorpora- 
tion, and  thus  try  the  whole  question  as  fully  as  might  be  done  in  a 
direct  proceeding  by  the  people  to  dissolve  the  corporation.  The 
Legislature  never  contemplated  any  such  investigation  in  these  pro- 
ceedings. The  second  section  of  the  article  prescribes  what  the 
county  judge  is  to  determine.  He  is  to  determine  whether  the  peti- 
tioners and  those  joining  in  the  petition  on  the  hearing  do  represent 
a  majority  of  the  tax  payers  and  a  majority  of  the  property  upon 
the  afesessment  roll.  It  does  not  require  him  to  determine  the 
validity  of  the  incorporation  of  the  railroad  company  named  in  the 
petition. 

The  Central  Valley  Railroad  Company  was  formed  under  the 
general  law,  in  2  Revised  Statutes  (5th  ed.),  668;  and  from  the  lan- 
guage used  in  the  first  section  it  is  not  entirely  clear  that  it  is  neces- 
sary that  the  first  directors,  to  be  pamed  in  the  articles  of  association, 
shall  be  stockholders,  owning  stock  absolutely  in  their  own  right. 

The  fifth  section  provides  that  there  shall  be  a  board  of  thirteen 
directors  of  every  corporation  formed  under  this  act,  to  manage  its 
affairs;  and  said  directors  shall  be  chosen  annually  by  a  majority 
of  the  votes  of  the  stockholders,  etc.,  and  thus  provides  who  shall 
be  eligible  as  such  directors,  as  follows :  "  No  person  shall  be  a  di- 
rector unless  he  shall  be  a  stockholder,  owning  such  stock  absolutely 
in  his  own  right,  and  qualified  to  vote  for  direetOTB  at  the  election  at 
which  he  shall  he  elected,^^  I  think  this  language  and  requisition 
were  not  intended  to  apply  to  the  directors  first  named  in  the  arti- 
cles of  association  ;  and  if  1  am  correct  in  this,  it  was  entirely  imma- 
terial whether  Carlos  Cole  was  "  a  stockholder,  owning  stock  abso- 
lutely in  his  own  right "  or  not,  at  the  time  the  articlesof  association 
were  filed. 

The  third  section  provides  that  a  copy  of  the  articles  of  association 
and  the  aflSdavit,  duly  certified  by  the  Secretary  of  State,  shall  be 
presumptive  evidence  of  the  incorporation  of  such  company,  and  of 
the  facts  therein  stated. 
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The  petitioners  baying  presented  a  copy  of  the  articles  duly  certi- 
fied, and  it  appearing  from  sneh  articles  that  the  company  was 
legally  incorporated,  it  was  conclusive  upon  the  contestants,  and  the 
incorporation  could  not  be  impeached  in  this  proceeding. 

The  next  question  that  arises  is  in  regard  to  the  right  of  a  peti- 
tioner to  appear  before  the  county  judge  upon  the  hearing,  and  with- 
draw his  consent,  and  have  his  name  stricken  from  the  petition. 

On  this  hearing,  three  of  the  persons  who  had  signed  the  petition 
appeared  and  desired  to  have  their  names  stricken  from  the  petition, 
and  to  discontinue  the  proceedings,  so  far  as  they  were  concerned ; 
this  was  objected  to  and  the  objection  sustained.  Although  the 
objections  were  sustained  upon  the  hearing,  having  the  facts  before 
me,  if  satisfied  they  had  the  right  to  withdraw  their  names,  and  the 
property  they  represent,  they  can  be  excluded  in  making  up  the 
j  udgment.  In  the  Matter  of  the  Tax  Payers  of  the  Town  of  Oreene^ 
38  Howard's  Practice  Reports,  515,  the  same  question  was  presented, 
and  after  a  careful  consideration  of  the  law  and  authorities  bearing 
upon  the  question,  I  held  that  when  a  person's  name  was  fairly 
obtained  to  a  petition  to  bond  the  town,  he  could  not  appear  upon 
the  hearing  before  the  county  judge  and  withdraw  such  consent,  and 
have  his  name  stricken  from  the  petition.  At  that  time,  this  conclu- 
sion, to  my  mind,  was  irresistible,  and  but  for  the  very  able  argu- 
ment of  the  Honorable  Charles  Mason,  counsel  for  the  contestants  in 
this  matter,  I  should  have  regarded  the  former  adjudication  of  this 
question  as  conclusive.  But  divesting  my  mind  as  far  as  possible  of 
former  impressions,  I  have  again  carefully  examined  and  considered 
it  in  all  of  iU  bearings  as  an  original  question,  and  am  still  unable 
to  arrive  at  a  different  conclusion.  The  learned  counsel  conceded  on 
the  argument,  that,  under  previous  statutes  for  obtaining  consents  to 
bond  towns,  the  party  consenting  could  not  revoke  such  consent,  but 
claimed  that  under  the  present  law  there  had  been  a  radical  change 
in  this  regard.  Under  either  statute  the  town  could  not  be  bonded 
without  the  written  consent  of  a  majority  of  the  tax  payers  appear- 
ing on  the  assessment  roll  designated.  Under  the  former  law,  the 
consent  was  complete  when  the  tax  payer  signed  his  name ;  yet  with 
the  name  of  every  tax  payer  to  the  written  consent  to  bond,  the 
town  was  not  bonded,  and  could  not  be,  without  the  requisite  proof 
being  made  of  such  consenting,  etc.  The  fact  t'lat  the  law  required 
some  subsequent  steps  to  be  taken  before  the  consents  could  become 
effectual,  did  not  in  the  least  affect  the  question  of  consenting. 
Under  the  law  of  1869,  under  which  these  proce^ings' were  adopted, 
118 
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the  town  cannot  be  bonded  without  the  written  consent  of  a  majority 
of  the  tax  payers  appearing  upon  the  last  preceding  tax  list  or  assess- 
ment roll.  No  one  can  consent  in  any  other  way  than  by  signing 
the  petition,  either  before  the  same  is  presented  to  the  county  judge, 
or  upon  the  hearing  before  him.  At  what  period  in  the  proceedings 
to  bond  the  town  does  the  tax  payer  consent,  atid  when  is  his  consent 
binding  upon  him  2  There  must  be  some  time  when  his  consent  is 
complete,  and  nothing  further  is  to  be  done,  as  far  as  giving  consent 
is  concerned.  I  think  the  moment  he  signs  the  petition  he  has  con- 
sented to  bond  the  town,  and  he  cannot  retract  it;  and  when  a 
majority  have  thus  signed  the  petition,  they  have  given  their  consent 
to  bond  the  town  just  as  effectually  as  when  under  previous  statutes  a 
majority  of  the  tax  payers  had  signed  a  written  consent  to  bond.  The 
only  change  made  by  the  law  of  1869,  so  far  as  this  question  is  con- 
cerned, is  in  regard  to  the  Toethod  of  proving  the  fact,  that  a  majoi- 
ity  qf  the  proper  persons  had  consented  in  writing  to  issue  the 
bonds  of  the  town  to  aid  in  the  enterprise.  The  fact  that  the  peti- 
tion is  to  be  presented  to  the  county  judge,  who  is  to  take  the 
proper  proof  of  such  signing,  cannot  affect  the  question  of  signing, 
nor  render  it  less  binding  upon  the  persons  thus  consenting,  than  if 
such  proof  was  to  be  taken  in  some  other  manner.  The  tax  payers 
are  not  required  to  make  the  application  to  the  county  judge  in 
person ;  the  application  is  to  be  made  by  petition ;  there  is  nothing 
in  the  law  that  requires  a  single  tax  payer  to  appear  before  him.  He 
consents  to  the  bonding  when  he  signs  the  petition,  and  simply  asks 
the  county  judge  to  take  the  necessary  proofs  and  proceedings  16 
render  what  he  and  his  associates  had  done  effectual.  The  judge  on 
the  presentation  of  the  petition  is  to  publish  a  notice  that  on  a  cer- 
tain day  ^^  he  will  proceed  to  take  proof  of  the  facts  set  forth  in 
said  petition,  as  to  the  number  of  tax  payers  joining  in  such  petition, 
and  as  to  the  amount  of  taxable  property  represented  by  them." 
On  the  hearing  the  county  judge  is  confined  to  the  allegations  in 
the  petition^  in  taking  the  proofs.  He  is  not  to  take  evidence  as  to 
whether  the  petitioners,  or  any  portion  of  them,  have  recanted  or 
not,  nor  whether  they  still  desire  that  the  town  issue  its  bonds  to 
aid  in  the  construction  of  the  railroad.  He  is  simply  to  determine 
whether  the  petitioners,  and  those  uniting  on  the  hearing,  do  con- 
stitute a  majority  of  the  tax  payers  representing  a  majority  of  the 
taxable  property  on  the  last  preceding  tax  list  or  assessment  roll ; 
showing  clearly  to  my  mind  that  the  law  never  contemplated  any 
revocation  of  consents  upon  the  part  of  the  petitioners.    Justice 
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Boardman,  in  the  case  in  88  How.  Pr.  Eep.,  before  cited,  was  clearly 
of  the  same  opinion.  I  understand  that  since  that  decision^  the 
general  term  in  the  eighth  district  has  made  a  similar  decision, 
nnder  this  statute. 

The  third  point  presents  the  question,  whether  a  person  whose 
name  appears  upon  the  last  preceding  tax  list  or  assessment  roll  as 
the  owner  of  property,  but  who  sells  his  property  previous  to  signing 
the  petition,  can  be  considered  as  a  tax  payer  within  the  meaning  of 
the  law  of  1869.  The  Legislature  having  fixed  upon  the  last  pre- 
ceding tax  list  or  assessment  roll  as  the  basis,  and  confined  the  evi> 
dence  on  the  hearing  to  the  persons  whose  names  appear  thereon  as 
the  owners  of  property,  for  the  purposes  of  this  proceeding  they 
must  be  regarded  as  the  owners  of  the  property.  They  are  the  tax 
payers  referred  to  in  the  statute.  This  was  my  view  of  the  question 
in  the  case  in  38  How.,  and  I  do  not  see  any  reason  for  changing 
my  opinion. 

I  also  think  that  a  person  owning  property  in  the  town,  whose 
name  appears  upon  the  assessment  roll,  may  become  a  petitioner^ 
although  he  is  not  a  resident  of  the  town. 

It  is  claimed  by  the  contestants  that  David  Stiles,  one  of  the  peti- 
tioners, was  improperly  influenced  to  sign  the  petition.  It  appears 
from  the  evidence,  that  an  application  was  made  to  him  for  his  sig- 
nature to  the  petition,  when  he  hesitated  about  signing ;  it  appeared 
that  he  owned  two  farms,  one  in  the  east  part  of  the  town  of  Smith- 
ville,  and  the  other  in  the  western  portion,  and  he  promised  to  sign- 
the  petition  if  Tarbell,  who  presented  the  petition,  would  find  a  pur- 
chaser for  his  farm,  situated  in  the  west  part  of  the  town ;  subse- 
quently a  purchaser  was  found,  to  whom  he  sold  the  farm  by  a 
written  contract.  Stiles  then  gave  a  written  power  of  attorney  to 
J.  B.  Lewis  to  sign  his  name  to  the  petition,  and  Lewis  subsequently 
signed  the  name  of  Stiles  to  the  petition,  pursuant  to  the  above  au- 
thority. I  have  failed  to  discover  any  fraud  or  undue  influence  used 
by  any  pefson  to  obtain  the  signature  of  Stiles  to  the  petition.  The 
sale  of  the  farm  appears  to  have  been  a  bona  fide  transaction,  and 
Stiles  must  be  regarded  as  one  of  the  petitioners. 

I  think,  from  the  evidence,  that  William  B.  Cole  authorized  ITay& 
to.  sign  his  name  to  the  petition.  It  appears  that  he  had  sold  his 
farm  in  the  east  part  of  the  town,  and,  at  the  time  the  petition  was 
being  circulated,  he  lived  near  the  proposed  road,  and  was  then  in 
favor  of  the  road.     He  is  contradicted  by  witnesses  Hays  and  Harri- 


^92  PEOOEEDINGS  IN  THE 

43on,  and  the  balance  of  proof  shows  that  his  name  was  signed  to 
the  petition  by  Hays,  parsnant  to  his  direction. 

Three  of  the  petitioners,  James  J.  Harrison,  William  T.  Smith 
^nd  Spencer  Hotchkiss,  died  after  signing  the  petition,  and  before  it 
was  presented  to  the  connty  judge,  and  it  is  now  claimed  by  the 
-contestants  that  their  names  should  not  be  counted  as  petitioners. 

There  appears  to  be  strong  reasons  in  favor  of  the  contestants' 
view  of  this  question,  although  the  mode  of  determining  the  ques- 
tion by  petition  may  be  regarded  as  a  ready  and  convenient  form  of 
taking  a  popular  vote ;  the  tax  payers  signing  are  to  be  regarded  as 
petitioners,  and  their  petition  must  be  presented  to  the  county 
judge,  and  it  is  diflScult  to  see  how  a  person  can  be  regarded  as  a 
petitioner  when  he  is  dead,  or  how  he  could  be  represented  upon  the 
hearing. 

It  may  be  regarded  as  somewhat  similar  to  a  case  under  the  re- 
<;ent  law  allowing  our  soldiers  to  vote  in  the  field,  and  send  home 
their  votes  to  be  counted ;  if  the  soldier  died  after  casting  his  bal- 
lot and  before  the  day  of  election,  his  vote  could  not  be  counted ;  and 
I  think  the  position  taken  by  the  contestants,  that  when  a  petitioner 
dies  before  the  petition  is  presented  to  the  judge,  he  ceases  to  exist, 
-and  therefore  ceases  to  be  a  petitioner,  and  cannot  be  counted  in 
making  up  the  majority,  is  not  without  force :  but  the  decision  of 
this  and  the  other  questions  raised  upon  the  hearing  are  not  very 
important  *  (if  I  have  taken  the  correct  view  of  the  other  ques- 
tions involved),  as  the  petitioners,  about  whom  there  can  be  no  seri- 
ous question,  do  represent  a  clear  majority  of  the  tax  payers  and 
property  on  the  tax  list  or  assessment  roll  of  1869. 

In  regard  to  the  propriety  of  bonding  the  town  to  aid  in  the  con- 
struction of  the  proposed  road  I  have  nothing  whatever  to  do  ^  I 
have  only  to  determine  whether  the  petitioners  constituted  a  ma- 
jority of  the  tax  payers,  representing  a  majority  of  the  taxable  prop- 
erty on  the  assessment  roll  of  1869. 

After  carefully  considering  the  evidence  and  the  various  propo- 
sitions raised  upon  the  hearing,  I  am  satisfied  that  the  petitioners 
<io  represent  a  majority  of  the  tax  payers  of  the  town  of  Smithville, 
.as  appearing  upon  the  last  preceding  tax  list  or  assessment  roll  ot 
said  town,  and  that  they  also  represent  a  majority  of  the  taxable 
property  upon  such  list  or  roll,  and  it  is  my  duty  to  so  adjudge  and 
determine. 

The  WrrNEss— I  have  furnished  a  copy  several  times  in  other 
l)onding  cases,  where  they  have  written  to  me  for  the  opinion; 
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Jadge  Williams,  in  the  ease  of  the  Yallej  road,  was  furnished  a 
copy  by  Mr.  Mygatt. 

Q.  Did  I  argae  that  question  before  you,  or  send  an  argument  t 
A.  I  think  you  sent  a  written  argument. 

By  Mr.  E.  H.  Pbindlb  : 

Q.  You  have  been  attorney  in  some  oases  for  and  in  some  cases^ 
against  executors  ?    A.  I  have. 

Q.  Did  it  occur  to  you  that  there  was  any  statute  forbidding  you 
to  so  act?  A.  I  did  not  know  there  was  any  such  statute  until  thia 
trouble  commenced;  tJiere  hiive  been  but  two  or  three  instances- 
where  I  have  ever  done  it  at  all ;  I  was  employed  in  some  cases  be- 
fore my  election  which  I  tried  afterward,  where  executors  and  ad- 
ministrators were  concerned ;  had  I  known  of  the  statute^  I  most 
certainly  should  not  have  done  it. 

Q.  Did  Mr.  John  Murphy  pay  you  fifty  dollars  at  the  time  spokeik 
of  ?  A.  He  never  did ;  never  had  any  talk  about  paying  fifty  dol- 
lars ;  Mr.  Mason  has  testified  here  in  regard  to  my  having  Mr. 
Conkey  send  to  New  York  some  railroad  bonds  for  me ;  I  never 
had  any  conversation  of  the  kind  with  Mr.  Conkey  in  the  pres- 
ence of  the  witness  who  has  been  sworn  (Mr.  Mason) ;  I  sold  the* 
bonds  directly  to  him,  and  I  have  Mr.  Conkey*s  receipt  here  (pro-^ 
ducing  the  sanie) ;  this  is  the  receipt  he  gave  me ;  he  knew  that  I 
held  these  bonds  in  my  possession,  and  he  was  desirous  of  raising- 
money  for  the  building  of  the  Midland  railroad,  and  we  made  a 
bargain  by  which  he  agreed  to  take  the  bonds  and  give  me  a  certain 
amount  of  money  and  bonds  of  the  Midland  railroad,  and  this  is- 
the  receipt  that  he  gave  me  at  the  time. 

Mr.  E.  H.  Pkikdle — I  desire  to  put  that  receipt  in  evidence,  and 
I  will  read  it. 

The  same  was  here  marked  Exhibit  53,  and  is  as  follows: 

Exhibit  No.  53. 

New  Yobk  and  Oswbgo  Midland  Bailroad, 

Tbeasubbr's  Office, 
Norwich,  N.  Y.,  JS^ovember  2,  1869. 

Eeceived  of  H.  G.  Prindle  $10,700  in  5-20  U.  S.  Government 

bonds,  and  $100  in  currency,  for  which  consideration  I  do  hereby 

agree  to  deliver  to  said  Prindle  $13,000  of  the  first  mortgage  bonds. 

of  the  New  York  and  Oswego  Midland  railroad  on  demand. 

Nmi&mber  2, 1869. 

WALTER  M.  CONKEY, 

{Jjjjj* }  Treasurer^ 


^94  PROCEEDINGS  IN  THE 

Gros8-esDaminaiion  by  Mr.  Stanton  : 

Q.  You  have  stated  a  conversation  you  had  with  George  W.  Ray 
At  the  time  he  was  admitted  to  tlie  bar ;  didn't  you  tell  him  in  that 
•conversation  that  you  would  like  to  help  him  and  do  all  you  could 
for  him  ?    A.  I  presume  I  did ;  1  felt  in  that  way. 

Q.  Didn't  you  tell  him  you  would  give  him  what  business  you 
-could  in  your  office,  or  something  to  that  effect,  if  he  would  remain  ? 
A.  I  would  not  state  positive ;  I  don't  recollect  now. 

Q.  Mr.  Bay  has  remained  there  from  that  time  up  to  the  first  of 
January  last,  or  a  little  subsequent  thereto  ?  A.  When  this  trouble 
commenced,  after  the  convention,  and  these  charges  were  made,  he 
was  going  to  leave  the  office  then ;  I  told  him  he  had  better  stay 
there  till  after  election  was  over,  and  he  was  in  and  out  of  there, 
but  did  no  business  there  after  that  time. 

Q.  You  thought  it  would  be  for  the  interest  of  the  public  to  have 
Hay  remain  in  your  office  after  he  was  admitted?     A.  Yes,  sir. 

Q.  Did  you  have  him  go,  on  the  first  of  January  last,  for  the 
interest  of  the  public  ?  A.  He  refused  to  stay  there  longer  in  con- 
sequence of  this  trouble  and  difficulty,  and  I  of  course  would  not 
have  had  him  retnaim  there,  because  I  wanted  the  public  satisfied ; 
as  far  as  any  complaints  were  concerned  against  the  manner  of  the 
business  being  conducted  in  the  office,  I  was  willing  tp  have  it 
corrected  as  far  as  I  could. 

Q.  You  had  him  go,  out  of  deference  to  the  public  sentiment?  A. 
It  was  mainly  that ;  it  would  have  been  a  convenience,  and  when 
people  come  there  now  they  complain  about  his  being  away,  and  I 
tell  them  that  I  have  nobody  there  to  draw  papers  and  they  must  go 
to  the  lawyers  and  get  the  business  done ;  I  don't  want  to  subject 
myself  to  any  further  complaint  in  regard  to  it. 

Q.  Since  the  first  of  January  you  have  declined  in  various  cases 
to  do  the  necessary  work  or  cause  it  to  be  done  for  the  granting  of 
letters  ?  A.  I  have  declined  to  draw  petitions  and  this  business  that 
I  consider  it  is  .the  duty  of  a  lawyer  to  do. 

Q.  In  how  many  cases  have  you  declined  to  do  that  since  the  first 
of  January?  A.  I  don't  remember  but  two;  I  did  not  decline 
absolutely,  but  I  stated  the  fact  that  we  had  a  different  order  of 
things  since  election,  and  things  were  going  to  be  done  there  so 
that  nobody  could  complain. 

Q.  You  declined  to  have  your  clerk  draw  the  papers  on  the  appli- 
cation of  Wescott,  didn't  you,  for  letters  of  guardianship  ?  A.  I 
•don't  remember  that  I  did. 
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Q.  Didn't  yon  decline  to  do  the  necessary  work  for  the  granting 
of  letters  of  administration,  on  the  estate  of  Morgan  Mutnitt  ?  A. 
I  stated  to  him  what  I  have  already  said. 

Q.  Yon  referred  Mutnitt  to  Mr.  Eay,  didn't  you  ?  A.  I  don't 
remember ;  Mr.  Bay  has  been  spoken  of,  in  connection  with  this ;  I 
told  him  that  Mr.  Kay  was  in  partnership  with  other  parties,  the 
firm  name  being  Prindle,  Knapp  &  Eay. 

Q.  Yon  told  Mr.  Wescott  he  had  better  go  to  Mr.  Ray  to  have  it 
done?  A.  No,  sir;  I  don't  recollect  it;  you  were  associated  with 
him,  and  I  thought  you  were  very  competent  to  do  the  business. 

Q.  Did  you  decline  on  the  application  in  the  case  of  Seymour 
Martin?  A.  I  stated  to  him  that  I  had  no  one  there  to  draw  papers ; 
that  I  was  not  going  to  have  a  lawyer  there  in  my  office,  any  more ; 
I  told  him  I  would  give  him  a  blank,  and  would  sit  down  at  the 
table  and  tell  him  how  to  draw  it;  he  finally  took  the  blank,  and 
went  away  and  brought  it  back,  and  when  he  came  back,  and  I  told 
him  there  was  a  defect  in  it^  he  said  he  would  go  where  it  could  be 
done  right. 

Q.  Previous  to  this,  your  attention  had  been  called  to  this  statute, 
which  says,  ^^  That  such  county  ofScers  shall  in  no  case  perform  any 
official  services,  unless  tipon  the  prepayment  of  the  fees,"  etc.?  A. 
Oh,  I  understand  it  perfectly. 

Q.  You  didn't  construe  that  law,  as  making  it  the  duty  of  the  sur- 
rogate to  draw  these  papers  ?  A.  As  I  construe  the  law,  it  is  no  part 
of  the  official  duty  of  the  surrogate  to  draw  all  the  petitions  for  the 
granting  of  letters  of  administration,  or  guardianship  papers,  or  the 
bond ;  the  duty  of  the  surrogate  is  purely  judicial,  and  he  is  to  sit 
and  act  as  a  judge  of  the  county  court. 

Q.  You  say  that  you  drew  the  papers  for  Mrs.  Kussell  ?  A.  Yes, 
sir. 

Q.  How  much  did  you  charge  her  for  that  business  ?  A.  I  don't 
think  she  paid  any  thing,  except  for  the  stamps. 

Q.  Do  you  say  she  didn't  pay  you  the  sum  of  $12  ?  A.  I  don't 
think  she  did. 

Q.  Do  you  say  she  did  not  ?  A.  I  would  not  swear  positive,  but 
I  have  no  recollection  of  it,  and  no  entry  on  my  cash  book. 

Q.  Do  3'ou  say  she  did  not  ?    A.  I  say  I  don't  think  she  did. 

Q.  Well,  sir,  can  you  swear  positive?  A.  That  is  the  best  I  can 
state;  I  don't  think  she  paid  any  thing,  except  the  stamps;  I  think 
the  young  man  was  sent  out  by  me,  and  I  told  him  how  many  stamps 
to  get,  and  he  went  out  and  got  them. 
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Q.  Is  that  as  strong  as  yoa  can  swear  ?  A.  I  heard  her  swear  she 
paid  $12,  bat  I  have  no  entry  of  the  kind,  and  my  recollection  is  to 
the  contrary. 

Q.  Can  yoa  swear  any  thing  stronger  than  what  yon  have  already 
sworn?    A.  No,  sir. 

Q.  Mr.  Dibble  gave  yon  a  note  of  $1,500,  which  yoa  indorsed  and 
put  in  the  banl^  and  drew  the  money  upon  ?  A.  He  went  to  the 
bank  himself. 

Q.  With  how  much  was  Dibble  credited  upon  his  mortgage 
which  he  owed  to  you  in  consequence  of  that  ?  A.  He  was  credited 
with  the  amount  of  the  payment. 

Q.  How  much  ?    A.  Fiflteen  hundred  and  odd  dollars. 

Q.  Do  you  mean  to  say  he  was  credited  with  any  more  than 
$1,500  ?     A.  The  note  was  over  $1,600. 

Q.  How  much  over  ?  A.  I  don't  remember  exactly ;  after  taking 
out  the  discount  on  the  note  it  was  enough  to  pay  what  was  going  to- 
Mrs.  Hook. 

Q.  The  amount  you  credited  him  was  the  amount  of  the  note^ 
less  the  discount  1    A.  Yes,  sir ;  that  was  all. 

Q.  Did  Mr.  Dibble  ever  have  possession  of  the  bonds  that  you 
obtained  ?     A.  No,  sir. 

Q.  Did  Mr.  Dibble  ever  see  them  ?  A.  I  don't  think  he  ever 
did  ;  I  know  he  did  not,  unless  he  saw  them  while  in  the  bank,  or 
after  they  were  out  of  my  possession. 

Q.  You  heard  the  testimony  of  Mr.  Newton  and  Mr.  Latham,  in 
regard  to  the  disposition  of  the  bonds  in  the  bank  ?    A.  Yes,  sir. 

Q.  Their  testimony  is  correct  about  those  bonds  remaining  in  the 
bank  subject  to  your  order  ?  A.  Yes,  sir ;  they  are  mistaken  in 
regard  to  the  time  when  this  conversation  took  place. 

Q.  Did  you  purchase  those  bonds,  at  the  time  you  purchased  them 
of  Mrs.  Hook,  for  or  on  the  account  of  any  infants?  A.  No,  sir ;  I 
expressly  told  her  I  hadn't  any  money ;  the  only  thing  said  about 
infants  was,  that  I  had  previously  invested  in  government  bonds 
n^oney  in  my  hands  belonging  to  infants,  but  never  had  paid  the 
premium. 

Q.  You  knew  there  was  a  premium  upon  the  bonds  at  the  time 
you  purchased  them  of  her  ?    A.  Yes,  sir ;  I  knew  it. 

Q.  Did  you  know  about  how  much  premium  there  was  ?  A.  No, 
sir ;  I  did  not  even  look  at  the  papers. 

Q.  You  knew  these  bonds  belonged  to  the  estate  of  Benjamin 
Hook  ?  A.  I  knew  they  did  not ;  by  the  will  she  was  given  every 
thing ;  she  stated  to  me  the  fact  that  they  belonged  to  her. 
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Q.  Belonged  to  her,  how ;  under  a  will  2    A.  Yes,  £iir. 

Q.  You  knew  thej  had  belonged  to  the  estate  of  Benjamin  Hook  ? 
A.  Yes,  sir. 

Q.  Had  there  been  any  inventorj  of  the  estate  returned  to  you  at 
that  time  !    A.  fTo,  sir. 

Q.  Did  you  know  any  thing  about  the  amount  of  the  indebted- 
ness of  the  estate  at  that  time?  A«  She  said  to  me  there  was  no 
debts. 

Q.  Where  did  you  find  Ira  Dibble }  A.  At  his  house ;  he  was 
eating  dinner. 

Q.  Did  you  go  directly  to  his  house  from  your  office  t  A.  Yes, 
sir. 

Q.  How  far  is  his  house  from  your  office  ?  A.  The  place  where 
he  then  lived  was  just  back  of  Spaulding's ;  probably  one  hundred 
rods. 

Q.  You  applied  to  Dibble,  and  he  told  you  he  hadn't  any  money  ? 
A.  Yes,  sir. 

Q.  What  was  said  in  respect  to  it?  A.  I  said  here  Was  an  oppor- 
tunity to  get  $1,500  of  those  bonds  if  he  could  raise  the  money. 

Q.  Get  them  at  what  they  were  worth  ?  A.  Get  them  at  the  face 
of  them. 

Q.  What  further  did  you  state  to  him ;  did  you  tell  him  he  must 
raise  the  money  if  he  hadn't  got  it  ?  A.  No,  sir ;  I  simply  stated 
that  there  was  the  opportunity  to  get  the  bonds,  and  it  was  at  his 
option  to  take  them ;  money  was  very  close  at  that  time'  and  good 
mortgages  selling  at  from  ten  to  fifteen  per  cent  discount. 

Q.  When  was  this  agreement  made  ?  A.  About  the  time  that 
the  mortgage  came  due. 

Q.  How' much  did  Mr.  Dibble  previously  pay  you  in  addition  to 
the  legal  interest  for  the  purpose  of  carrying  that  mortgage  {  A. 
Never  a  cent. 

Q.  How  much  had  he  given  you  in  notes  for  the  purpose  of  car- 
i^ing  that  mortgage  ?    A.  Not  a  farthing. 

Q.  You  say  he  had  never  given  you  a  note  for  $600  ?  A.  No, 
sir;  never. 

Q.  For  the  purpose  of  carrying  that  mortgage,  in  addition  to  the 
1^1  interest  ?  A.  No,  sir,  not  at  all ;  after  this,  when  he  wanted 
to  have  a  settlement  between  us  to  ascertain  the  amount  due  upon 
the  mortgage,  then  he  gave  me  this  $600  note,  and  this  amount, 
paid  for  these  Hook  bonds,  was  deducted  at  the  time  in  ascertaining 
the  amount  due  and  the  premium ;  we  looked  through  and  found 
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out  how  mnch  it  was,  and  he  gave  me  a  note  for  the  premium ;  I 
wanted  the  manner  settled  up ;  if  he  was  not  going  to  ftirnish  the 
bonds  I  wanted  the  money  or  something  to  show  for  it. 

Q.  He  gave  jou  a  note  for  the  premium  on  the  bonds  ?  A.  Yes, 
sir. 

Q.  How  large  a  note  was  itt  A.  The  note  he  gave  was  $600, 
and  he  paid  something  besides.  « 

Q.  That  $600  note  was  to  represent  the  amount  of  premium? 
A.  No;  that  contained  a  portion  of  all  our  account;  on  that  settle- 
ment there  was  a  certificate ;  I  was  about  to  dispose  of  the  mortgage 
at  that  time,  and  there  was  a  certificate  drawn  upon  the  back  of  the 
bond  at  the  time  of  that  settlement,  stating  how  mnch  there  was 
due  upon  the  bond  and  the  mortgage. 

Q.  About  how  long  was  it  previous  to  this  transaction  with  Mrs. 
Hook  that  this  note  of  $600  was  given  to  you  by  Mr.  Dibble  ?  A. 
Oh,  it  was  afterward. 

Q.  It  was  aferward  that  the  note  was  given,  was  it  ?  A.  Yes, 
sir. 

Q.  Explain  a  little  more  definitely  what  that  $600  note  was  given 
for  ?    A.  I  say  it  was  given  upon  the  settlement  there  at  the  time. 

Q.  For  what  consideration  ?  A.  I  think  when  we  figured  up  tlie 
matter  there  was  from  $800  to  $1,000 ;  there  was  over  that  amount 
of  that  note  in  premium.  * 

Q.  You  figured  up  at  the  time  of  the  settlement  how  much  he 

would  have  to  pay  if  he  had  purchased  government  bonds,  and  paid 

the  full  premium  that  they  were  worth  in  the  market  at  the  time 

that  he  purchased  of  you  ?     A.    We  figured  up  at  the  time  the 

'  amount  due  upon  the  mortgage. 

Q.  Under  the  agreement  that  he  was  to  pay  you  in  government 
bonds  i  A.  In  case  he  furnished  the  government  bonds,  of  course 
had  got  to  pay  so  much. 

Q.  This  note  was  given  for  the  amount  that  the  premium  would 
amount  to  upon  government  bonds,  if  he  had  purchased  them  at 
their  full  value  in  the  market,  wasn't  it  ?  A.  Yes,  sir ;  and  in  this 
settlement,  this  $1,500,  whatever  it  was  that  was  paid,  was  taken  out. 

Q.  The  $1,500,  together  with  the  amount' of  interest  tliat  had 
accrued  upon  the  bonds,  was  figured  in ;  that  was  all,  was  it  \  A. 
Whatever  amount  he  paid,  the  amount  of  this  note  that  he  paid  at 
that  time,  that  was  taken  out. 

Q.  Less  the  discount,  was  it  ?    A.  Of  course ;  the.  net 

Q.  The  net  amount  ?    A.  Yes,  sir. 
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Q.  You  Bay  that  Mrs.  Hook  signed  her  name  upon  this  deposit 
ticket  as  executrix  {    A.  Yes,  sir. 

Q.  At  your  suggestion  f    A.  Certainly. 

Q.  And  you  signed  the  receipt  in  the  Bank  of  Norwich,  which 
says  that  you  received  those  bonds  for  and  on  account  of  the  estate 
of  Benjamin  Hook  i    A.  Well,  I  signed  whatever  receipt. 

Q.  The  receipt  has  been  given  in  evidence  here  ?  A.  He  raised 
some  question  over  it,  and  wanted  her  receipt. 

Q.  You  told  Mrs.  Hook  there  was  no  necessity  of  her  going  to 
the  Bank  of  Norwich,  didn't  you  i    A.  I  did  not. 

Q.  Did  she  suggest  going  to  the  Bank  of  Norwich  in  that  inter- 
view I    A.  No,  sir. 

Q,  She  did  not  ?  A.  She  stated  that  she  had  the  bonds  in  the 
Bank  of  Norwich ;  I  told  her  I  could  take  the  certificate  of  deposit, 
and  she  could  indorse  it. 

Q.  When  did  you  make  the  inquiry  to  ascertain  whether  the  bonds 
were  in  that  bank  ?  A.  Well,  if  I  made  the  inquiry  at  all,  I  don't 
recollect  it ;  my  impression  would  be  that  I  never  had  an  interview 
with  them  at  all  until  I  went  in  there  and  they  were  transferred  to 
me. 

Q.  Do  you  say  positively  that  you  had  no  such  interview  ?  A.  Oh, 
I  would  not  swear  positively  I  had  not ;  I  might  have  gone  in  there 
and  asked  them  about  the  bonds. 

Q.  And  you  can't  tell  when  you  went,  if  you  went  at  all  ?  A. 
Well,  I  can  state  with  reference  to  this  transaction,  it  was  quite  a 
long  time  after  this  transaction. 

Q.  You  regarded  those  bonds  as  your  own,  did  you  not,  when 
they  were  in  the  bank  there,  deposited  to  your  name  t    A.  I  did. 

Q.  You  did  not  regard  Dibble  as  having  any  interest  in  them 
there!    A.  Not  at  all;  Mr.  Dibble  had  my  receipt. 

Q.  Receipt  for  what  sum  ?    A.  For  this  money. 

Q.  For  the  money  that  he  had  paid  upon  the  note  at  the  Bank  of 
Chenango,  wasn't  it  ?  A.  I  gave  him  a  receipt  stating,  received  of 
him  so  much,  a  note  indorsed  by  me,  to  be  indorsed  on  his  mortgage 
when  the  note  was  paid,  and  it  was  subsequently  paid. 

Q.  You  had  frequent  interviews  with  the  men  interested  in  the 
bonding  of  the  town  of  Smithville,  between  the  time  that  the  hear- 
ing  was  had  and  the  time  when  you  rendered  your  decision,  did  you 
not  f  A.  Well,  I  don't  know  that  I  had  any  particular  interview ; 
I  presume  when  they  were  up  there  they  spoke  to  me  about  the 
decision  to  hurry  it  up. 
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Q.  Ou  one  occasion,  did  jou  have  an  interview  with  Mr.  Birdaell 
and  Mr.  Welch  in  reference  to  that  transaction  ?     A.  I  did. 

Q.  Did  you  tell  them  that  they  might  notify  Mr.  FoUett,  the 
attorney  employed  in  contesting  the  bonding  of  M;he  town,  that  yon 
would  appoint  a  man  as  commissioner  from  the  east  end  of  Smith- 
ville  ?    A.  I  do  not  think  I  ever  did. 

^  Q.  Do  you  say  that  you  did  not,  sir  ?  A.  Well,  I  haven't  any 
idea  that  I  did ;  I  wouldn't  swear  positively  in  regard  to  it ;  I  never 
had  any  talk  with  Mr.  Follett  about  it,  and  I  don't  think  I  did  with 
them  ;  I  can  tell  the  conversation  I  had  with  them,  if  you  want  to 
hear  it. 

Q.  Well,  sir,  I  don't  care  for  that ;  do  you  say  that  Mr.  Follett 
told  you  that  he  did  not  intend  to  appeal  tlie  case  of  the  bonding  of 
the  town  of  Smith  ville?  A.  I  say  that  Mr.  Follett  said  at  that 
time — I  can't  give  you  his  language  —  he  satisfied  me  that  he  did 
not  intend  to  appeal ;  I  made  this  remark  in  reply :  "  If  I  had  known 
you  were  not  going  to  appeal,  I  shouldn't  have  taken  so  much  pains 
to  write  the  decision." 

Q.  When  was  that  conversation  ?  A.  That  was  the  time  I  went 
over  that  morning  to  notify  him  of  my  decision. 

Q.  Can  you  give  his  language  in  reference  to  appealing?  A.  I 
have  just  stated  that  I  could  not. 

Q.  Tou  say  he  gave  you  to  understand  that  he  would  not  appeal! 
A.  The  language  that  he  used  upon  that  occasion  induced  this 
remark  from  me  —  caused  me  to  make  this  remark. 

Q.  You  knew  that  there  was  a  very  important  legal  question 
raised  as  to  the  organization  of  that  company,  did  you  ?  A.  Well, 
they  deemed  it  important  and  I  examined  it. 

Q.  Didn't  you  know,  sir,  that  the  counsel  contesting  the  bonding 
had  great  confidence  in  that  petition  ?  A.  Well,  they  appeared  to 
have,  and  that's  the  reason  why  I  went  to  notify  him  before  I 
appointed  the  commissioners ;  if  he  had  said  he  wanted  to  make  an 
application  to  the  court  to  cany  up  that  case,  I  should  have  delayed 
the  appointment  of  the  commissioners;  I  told  the  gentlemen  there 
at  that  time  that  I  was  going  to  notify  him,  and  I  think  they,  said  I 
hadn't  better  say  any  thing  to  him ;  I  told  them  I  had  agreed  to  do 
it,  and  I  should  do  it ;  there  wasn't  going  to  be  any  sharp  practice, 
I  told  these  Smith  ville  men  at  the  time. 

Q.  When  did  you  have  that  conversation  with  the  Smithville 
men?  A.  When  they  came  there  on  that  morning  after  I  had 
finished  the  decision. 

Q.  Then  they  asked  you  to  do  something  that  you  thought  would 
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be  a  little  sharp,  did  theyi  A.  I  think  that  Hays  said  something 
or  expressed  a  desire  not  to  notify  Follett ;  I  know  I  made  the 
remark  that  I  intended  to  have  my  action  entirely  fair ;  there  was 
going  to  be  no  sharp  game,  or  any  sharp  practice,  so  far  as  I  was 
concerned. 

Q.  You  say  that  talk  was  in  the  morning!  A.  That  was  at  the 
time  that  I  informed  them  that  I  was  going  to  notify  Follett  of  my 
decision. 

Q.  About  what  time  in  the  day  was  that,  sir  ?  A.  Well,  I  can't 
tell  exactly. 

Q.  Well,  the  best  of  yonr  judgment }  A.  I  should  think  it  was 
after  nine  o'clock. 

Q.  Well,  sir,  was  it  considerably  after  nine  o'clock?  A.  That  I 
conld  not  say. 

Q.  How  long  was  it  after  you  had  filed  your  decision  ?  A.  I  had 
not  filed  that  decision  at  that  time ;  I  had  completed  my  opinion ; 
at  the  time  I  went  to  notify  Mr.  Follett  I  had  not  filed  the  decision 
at  all. 

Q.  When  did  you  file  that  decision  i  A.  My  impression  would 
be  that  I  filed  that  decision  about  ten  o'clock ;  that  would  be  the 
best  of  my  recollection. 

Q.  Will  you  swear  that  it  was  not  until  you  notified  Mr.  Follett  ? 
A.  I  am  certain. 

Q.  Can  you  recollect  where  you  went  to  after  you  went  to  Fol- 
lett's  office  ?    A.  I  went  to  my  own  office. 

Q.  Did  you  stop  in  the  clerk's  office  ?  A.  J  might  have  stopped ; 
I  went  right  by  the  door. 

Q.  Did  you  have  your  decision  with  you  when  you  went  to  Mr. 
Follett  to  notify  him  ?  A.I  did  not ;  that  still  remained  in  my  own 
office. 

Q.  Was  the  appointment  of  the  commissioners  attached  to  that 
decision  at  the  time  i  A.  Ko,  sir ;  I  had  not  appointed  them^  and 
there  had  not  any  thing  been  said  to  me  who  they  should  be  at  the 
time  I  went  to  notify  Mr.  Follett. 

Q.  Was  the  appointment  of  the  commissioners  attached  to  the 
judgment  roll  when  you  first  filed  it  ?  A.  Yes,  sir,  I  think  it  was ; 
I  think  Mr.  Hays,  when  he  testified  about  that,  was  mistaken  ;  the 
only  purpose  for  which  I  went  and  got  the  judgment  roll  out  of  the 
office  was  to  draw  this  formal  subscription. 

Q.  Did  you  add  any  thing  to  the  judgment  roll  after  you  filed  it? 
A.  If  0,  sir. 
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Q.  Have  you  any  memorandum  from  which  you  can  tell  any 
more  definitely  the  time  that  you  filed  that  judgment  roll,  or  is  there 
any  circumBtance  upon  which  you  can  fix  the  time  ?  A.  I  can  fix 
it  this  much ;  I  can  swear  positively  that  I  filed  that  roll  before  noon ; 
if  you  want  I  should  be  positive,  I  took  it  to  Mr.  Merrifield,  the 
deputy  clerk,  and  he  took  and  filed  it  at  that  time ;  now  Mr.  Fol- 
lett  states  there  was  no  filing  on  the  back  of  that ;  that  filing  I  know 
was  on  before  Mr.  Follett  went  in  there;  he  filed  it  in  my  presence; 
this  deputy  clerk  did,  in  the  clerk's  office,  put  this  stamp  on  it; 
stamped  it  twice  I  think ;  of  that  there  is  no  doubt. 

Q.  You  do  not  mean  to  say  that  you  had  no  conversation  in  the 
court-house  with  Mr.  Birdsell,  in  reference  to  how  you  got  pay  for 
your  services  in  that  matter  ?  A.  Well,  there  was  nothing  said  there 
except  what  was  said  publicly ;  they  were  laughing  among  the  law- 
yers ;  of  course  1  got  no  compensation. 

Q.  Did  you  have  any  conversation  in  the  presence  of  Mr.  Birdfiell 
as  to  how  you  got  pay  for  your  services  in  the  matter  1  A.*  Not 
at  all. 

Q.  Then  Mr.  Birdsell  has  testified  &lsely  in  that  respect  ?  A. 
Well,  I  am  not  to  judge  of  his,  Mr.  Birdsell's  evidence ;  he  may  be 
mistaken  aboat  it. 

Q.  When  was  it,  and  where  were  you  when  you  told  these  Smith- 
ville  men  when  you  would  file  your  decision  on  that  case !  A.  Well, 
1  can't  tell  exactly  where  it  was ;  I  have  no  recollection  about  it;  1 
r^nember  telling  them ;  they  were  urging  me  to  make  the  decision 
by  a  certain  time. 

Q.  Who  was  it  you  told  that  ?  A.  I  couldn't  state  that ;  I  am 
inclined  to  think  it  was  Mr.  Hays.  ' 

Q.  Tou  can't  tell  where  you  were?  A.  I  was  in  the  village  of 
Iforwich. 

Q.  How  many  interviews  altogether  did  you  have  with  theee 
men  interested  in  the  bonding  of  that  town,  in  reference  to  your 
decision  and  the  time  you  would  file  it  ?    A.  I  never  had  but  one. 

Q.'  How  many  interviews  did  you  have  with  these  men  during 
which  the  question  was  discussed  as  to  who  should  be  commissioners 
of  the  town  t    A.  I  never  had  any  conversation  except  that  morning. 

Q.  Never  ?  A.  Not  that  I  recollect ;  I  might  have  stated  previ- 
ously to  that  time  what  I  had  stated  to  the  persons  residing  in  the 
east  part  of  the  town ;  that  they  desired  a  commissioner  there. 

Q.  Do  you  recollect  the  interview  you  had  with  Mr.  Hays  and 
others,  in  which  you  took  down  the  petition  or  paper  and  showed 


TRIAL  OP  HORACE  G.  PRINDLE.  903 

him  the  names  of  the  man  or  men  that  they  wanted  appointed  on 
the  other  side  7  '  A.  I  think  that  was  that  morning,  before  I  went 
over  to  notify  Follett. 

Q.  Are  you  positive  about  that  ?  A.  Well,  that  is  my  recolle6- 
tion. 

Q.  Is  tliat  as  definitely  as  you  can  answer  the  question  ?  A. 
Well,  I  haven't  any  doubt  about  it;  I  don't  want  to  state  positively 
with  regard  to  any  thing  unless  I  have  some  memorandum  to  fix  it. 

Q.  What  was  it  that  Mr.  E.  H.  Prindle  said  to  you  at  the  table 
in  reference  to  the  proposed  present  from  the  Greene  men  in  refer- 
ence to  the  bonding  of  the  Greene  Eailroad  Company?  A.  He 
stated  to  me  that  Welch  had  been  up  for  his  bill  and  stated  that  they 
wanted  to  make  a  little  present;  I  told  him  I  should  not  have  any 
thing  to  do  with  it. 

Q.  Did  he  tell  you  any  thing  about  the  amount  of  the  bill  that 
he  proposed  to  charge?    A.  Not  a  word. 

Q.  Did  you  ask  for  your  judgment  as  to  theamoant  he  had  bet- 
ter charge,  or  ought  to  charge  2    A.  Not  a  word. 

Q.  Have  you  detailed  all  the  conversation  that  occurred  between 
you  and  Mr.  E.  H.  Prindle,  in  reference  to  that  matter  at  that  time! 
A.  That  is  all  I  remember ;  I  think  if  I  had  performed  the  services 
that  he  did  in  the  matter,  I  should  have  charged  them  $2,500,  and 
made  them  pay  it. 

Q.  What  services  did  Mr.  Prindle  perform  in  the  matter  ?  A. 
Well,  he  did  all  the  work  in  it. 

Q.  What  work?  A.  Well,  there  was  the  figuring  in  regard  to  the 
matter  during  the  trial  and  all  through. . 

Q.  How  long  did  the  trial  last  ?    A.  I  don't  remember. 

Q.  Can  you  tell  about  how  many  days  ?  A.  I  should  think  it  was 
about  a  week  or  ten  days ;  it  was  a  week  certain ;  the  opinion,  I 
think,  makes  some  allusion  to  it.' 

Q..  What  other  services  were  there  that  were  rendered  in  the 
case,  besides  the  services  upon  the  hearing  ?  A.  Oh,  there  was  the 
making  the  brief  Jn  the  case  and  the  arguing  it. 

Q.  How  long  an  argument  was  there  made  in  the  case  ?  A.  I 
don' t  remember  now. 

Q.  Was  it  argued  in  one  day?  -A.  Well,  that  might  have  been ; 
I  never  heard  any  intimation  about  pay ;  that  there  was  any  talk 
about  it  until  during  this  campaign ;  there  were  stories  around  that 
I  got  $3,000  and  all  sorts  of  things. 

Q.  I  didn't  ask  you  about  that ;  who  was  it  that  first  suggested 
the  names  of  the  commissioners  in  the  Smithville  case  ?  A.  Persona 
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that  were  then  present ;  I  appointed  whoever  they  wanted  in  the 
*  oast  part  of  the  town  after  they  came  back. 

Q.  You  appointed  whoever  these  men  asked  ?  A.  I  think  they 
had  a  number  of  names  there,  and  they  were  any  of  them  good  men  ; 
they  determined  among  themselves  on  them ;  they  might  have  spoken 
of  Khodes,  and  I  said  he  was  a  good  maji  for  one  of  them ;  I 
wouldn't  say  about  that. 

Q.  Did  you  hear  any  thing  said  in  that  interview  by  these  men  in 
reference  to  the  bonds ;  did  you  hear  the  bonds  mentioned  ?  A.  I 
don't  think  I  did. 

Q.  Was  there  any  talk  in  regard  to  whether  the  bonds  had  been 
gotten  up  ?    A.  Not  a  word. 

Q.  Where  did  you  first  see  those  bonds  i    A.  The  first  I  saw  of 
the  bonds  was  when  I  went  into  the  clerk's  office  to  take  back  that 
judgment  roll ;  then  I  saw  what  they  were  handling  over. 

Q.  At  the  time  you  purchased  these  bonds  of  Mrs.  Hook,  had 
you  any  other  government  bonds  ?    A.  I  had. 

Q.  How  many  others  did  you  possess  at  that  time  ?  A.  Well,  I 
don't  remember ;  I  probably  had  these  that  I  exchanged ;  those  were 
the  only  government  bonds  I  ever  had  in  the  world. 

Q.  Where  did  you  purchase  those  other  bonds,  do  you  recollect  ? 
A.  I  do  not ;  I  think  that  the  Bank  of  Chenango  sent  and  got  some 
of  them ;  I  got  some  of  them  at  the  National  Bank  in  Oxford. 

Q.  Had  you  ever  sold  a  bond  previous  to  that  time  ?  A.  I  never 
had  ;  I  did  not  deal  in  them. 

Q.  Did  you  buy  any  after  that  ?    A.  I  did  not. 

Q.  Do  you  recollect  the  case  of  Coles  v.  Loomis  f     A.  I  do. 

A.  In  which  you  were  engaged?  A.  I  remember  trying  the 
case. 

Q.  You  were  attorney  in  the  case  ?    A.  I  think  so. 

Q.  Was  David  W.  Loomis  an  administrator  of  Vinson  Loomis, 
deceased  ?    A.  I  suppose  so ;  I  don't  remember. 

Q.  The  action  was  brought  against  him  as  such  administrator,  and 
you  were  the  attorney  ?  A.  Action  was  brought  for  burning  a  barn 
by  the  father  ;  I  had  been  counsel  for  the  father  previous  to  that, 
and  defended  the  father  on  an  indictment  successfully ;  I  had  been 
counsel  for  the  father  on  the  indictment ;  defended  him  on  that 
indictment. 

Q.  The  letters  were  issued  in  Chenango  county  ?    A.  Certainly. 

Q.  You  had  jurisdiction  over  the  accounts  of  that  administrator  as 
surrogate  at  the  time?  A.  I  presume  perhaps  I  had,  unless  being 
counsel  for  them  would  prevent  it,  and  probably  would. 
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Q.  Were  you  counsel  in  the  case  of  Guile  v.  Louck  ;  Catharine 
&uUey  execy,trix^  etc.  v.  Louck  t  A.  Yes,  I  had  notice  of  retainer ; 
that  was  the  last  done  about  it. 

Q.  Mrs.  Catharine  Guile,  the  executrix,  had  letters  issued  to  her 
in  Chenango  county  2    A.  She  had. 

Q.  Ton  had  jurisdiction  over  her  accounts  i   A.  I  suppose  I  had. 

Q.  Ton  tried  as  counsel  the  case  of  Colton  v.  Handall  f    A. 

I  did. 

Q.  Tried  it  against  the  executor  and  summed  up  the  cause  against 
him  I    A.  Yes,  sir. 

Q.  You  issued  letters  to  him  as  surrogate?  A.  Yes,  sir;,  the 
will  was  proven. 

Q.  Mr.  Prindle,  you  kept  "  Dayton  on  Surrogates"  all  the  while 
since  you  have  been  county  judge  ?    A.  Yes,  sir. 

Q.  Have  you  ever  read  it  ?     A.  I  read  portions  of  it. 

Q.  Have  yon  ever  read  the  part  defining  the  powers  of  surro- 
gates! A.  I  presume  so;  I  havQ  no  definite  recollection  of  read- 
ing any  part  of  it ;  it  was  a  book  like  any  other  text-book  in  my 
ofiSce,  and  I  had  that ;  I  read  it  as  soon  as  the  trouble  commenced, 
whether  it  was  there  or  somewhere  else. 

Q.  Did  you  read  this  in  that  book,  "no  judge  can  practice  or  act 
as  counsel  or  solicitor  in  which  he  was  surrogate  ? "  A.  I  perliaps 
read  it  when  I  was  a  student,  but  it  never  occurred  to  me  when  I 
was  practicing  in  these  cases. 

Q.  Did  you  read  this,  "  that  no  partner  or  clerk  in  his  office 
shall  practice  before  him  ? "  A.  I  don't  remember  I  understood 
that. 

Q.  Did  you  ever  read  this  part,  "  no  judge,  commissioner  or 
other  judicial  officer  shall  demand  or  receive  any  fees  or  compensa- 
tion for  giving  his  advice  in  any  matter  or  thing  pending  before 
such  judge  or  officer,  or  which  he  has  reason  to  believe  will  be 
brought  out  before  him  for  decision  ? "  A.  Perhaps  I  did ;  I  don't 
recollect. 

Q.  "  Or  for  drafting  or  preparing  any  papers  or  other  proceed- 
ings relating  to  any  such  matter  or  thing,  except  in  those  cases 
where  fees  are  expressly  given  by  law  to  such  judge  or  officer  for 
services  performed  by  him ;"  have  you  ever  read  that  law?  A.  I 
don't  remember  that  I  ever  did ;  perhaps  I  did. 

Q.  Have  you  thought  it  was  proper  for  you  to  draw  papers  to  be 

osed  before  you,  as  judge,  and  charge  parties  for  drawing  those. 

papers  and  take  the  money  for  your  own  self?    A.  The  thought 

never  occurred  to  me,  that  I  know  of. 
114 


906  PEOCEEDINGS  IN  THE 

Q.  You  have  done  it  in  a  good  many  instances  ?  A.  No,  sir ;  I 
may  have  done  it  two  or  three  times,  ► 

Q.  Did  you  ever  read  the  further  law,  "  No  surrogate  shall  be 
counsel,  solicitor  or  attorney,  for  or  against  any  executor,  adminis- 
trator, guardian  or  minor,  in  any  civil  action  over  whom  or  whose 
accounts  he  could  have  any  jurisdiction  by  law  ? "  A.  I  cannot 
swear  about  that. 

Q.  ''In  any  civil  action,"  etc.  ?  A.  I  have  no  recollection  about 
it;  I  can't  say  only  the  time  these  matters  —  services  —  were  per- 
formed by  me ;  I  never  thought  of  it  and  didn't  know  there  was 
such  a  statute,  and  I  don't  think  the  judges  before  whom  I  prac- 
ticed thought  of  such  a  thing ;  I  know  if  FoUett  had  thought  of  it 
at  the  time  I  acted  in  the  Snow  case,  I  have  no  doubt  he  would 
have  objected  to  it ;  he  didn't  state  the  executor  objected  to  it,  that 
I  understood. 

Q.  Did  you  think  it  was  proper  for  a  derk  of  a  judicial  officer  to 
practice  before  him  as  attorney  and  counselor  at  law  ?  A.  I  knew 
the  law  prohibited  it. 

Q.  Did  you  ever  make  any  objections  to  Mr.  Ray's  practicing 
before  you  in  that  capacity  ?  A.  He  has  never  practiced  before 
me  in  that  capacity. 

Q.  As  attorney  and  counselor  at  law  ?  A.  You  speak  about  the 
capacity  of  clerks 

Q.  He  has  practiced  before  you  frequently  as  an  attorney  and 
counselor  at  law  ?    A.  Certainly. 

Q.  Both  in  the  surrogate's  court  and  coufity  court,  and  in  the 
court  of  sessions?  A.  Since  he  was  admitted  he  has;  he  was  in  no 
sense  a  clerk,  as  I  regarded  it. 

Q.  You  have  referred  very  frequently  to  this  book  since  you 
have  been  in  office  ?  A.  When  I  have  had  occasion  to  refer  to  it  I 
have  referred  to  it,  I  have  no  doubt. 

Q.  You  knew  about  the  law  requiring  an  itemized  report  of  your 
fees  that  you  received  ?    A.  Yes,  sir. 

Q.  Have  known  about  it  since  you  have  been  in  office  t  A.  I 
think  so. 

Q.  You  knew  about  the  law  which  required  you  to  pay  over  the 
amount  of  fees  received  by  you  after  deducting  the  amount  to  the 
treasurer,  semi-annually  ?     A.  I  presume  so. 

Q.  When  you  made  your  report  of  lees  in  the  years,  '65,  '66, 
.  '67,  did  you  know  that  you  were  violating  the  law  in  the  manner 
in  which  you  made  that  report  ?  A.  Well,  I  knew  I  didn't  make 
the  items  of  the  amount  of  fees,  of  course. 
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Q.  Did  you  know  that  you  were  violating  the  law  when  you 
made  that* report  f    ^  Technically,  perhaps,  I  did. 

Q.  Did  you  know,  sir,  that  you  were  not  reporting  the  full 
amount  of  fees  that  you  had  received  during  these  years }  A.  I 
did. 

Q.  You  did  know  it  ?    A.  Tes,  sir. 

Q.  Did  you  leave  that  part  out  of  your  affidavit  purposely,  the 
part  that  —  did  you  leave  out  any  statement  from  your  affidavit  pur- 
posely, to  the  eflFect  that  you  did  not  receive  any  more  than  you 
reported  ?  A.  I  made  that  affidavit  for  the  reason  I  had  never 
kept  a  book  of  fees  as  mentioned  in  the  law,  and  therefore  could 
not  swear  that  these  were  aU  the  fees  I  had  received. 

Q.  You  left  that  out  purposely  because  you  could  not  swear  that 
that  sum  you  reported  was  all  that  you  had  received  ?  A.  Of  course 
I  had  an  object. 

Q.  What  books  ?  A.  The  letters  of  administration ;  of  guardian- 
ship ;  the  petitions  for  the  proof  of  wills. 

Q.  You  made  your  report  less  than  the  amount  you  had  received, 
purposely  I  A.  I  made  my  reportrfbr  the  full  amount  I  had  received 
of  fees,  after  deducting  the  expenses  that  I  considered  the  county 
should  pay,  and  I  so  explained  it  to  the  board  at  the  time ;  the  com- 
mittee. 

Q.  Did  you  go  to  the  board  i  A.  Yes,  witii  the  exception  of 
'64;  I  made  an  itemized  report,  and  in  '65,  '66  and  '67  I  did  not. 

Q.  What  became  of  the  money  which  you  had  collected  as  fees 
and  failed  to  report  in  those  years  t  A.  When  I  reived  any  fees, 
of  course  I  spent  it  as  I  went  along ;  had  to  live. 

Q.  Then  you  reported  about  what  you  thought  the  county  ought 
to  have  ?  A.  In  the  affidavit  I  drew,  I  wanted  to  draw  one  that  1 
could  swear  to  truthfully. 

Q.  You  failed  to  report  the  fall  amount  of  fees  you  had  received, 
then,  purposely  ?  A.  I  state  the  &ct ;  I  knew  I  hadn't  reported  the 
full  amount  of  fees  in  those  years. 

Q.  You  have  always  kept,  since  you  have  .been  county  judge,  a 
memoranda  of  the  cash  received  ?    A.  I  have  not. 

Q.  Haven't  you  kept  a  memorandum  book  of  the  cash  received 
and  cash  paid  out,  and  been  very  particular  about  it,  too  ?  A.  No, 
sir,  I  never  have. 

Q.  Did  you  consult  any  memoranda  or  any  data  when  you  made 
those  reports  in  '65,  '66  and  '67,  to  ascertain  about  the  amount  of 
fees  that  you  had  received  ?    A.  I  did. 

Q.  What  did  you  consult  ?    A.  I  looked  over  the  books ;  no,  sin 
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I  reported ;  allowing  the  amount  of  fees,  after  deducting  the  expenses 
I  was  compelled  to  pay  for  fuel  and  other  necessary  expenses  of 
holding  surrogate's  court,  and  conducting  the  office  and  the  rest  of* 
it  was  reported  ;  and  I  have  examined  the  matter  since  to  have  a 
fair  account,  and  as  between  the  county  and  myself  they  owe  me 
after  paying  the  expense. 

Q.  How  is  that  ?  A.  I  say  upon  a  fair  accounting  between  the 
county,  after  deducting  the  expense  that  I  was  compelled  to  pay,  the 
county  would  owe  me  to-day,  and  of  that  I  speak  understandingly. 

Q.  Didn't  you  know  what  the  resolution  of  the  board  of  super- 
visors was  in  reference  to  expenses?    A.  I  did. 

Q.  You  knew  the  salary  was  fixed  during  the  years  1865,  1866 
and  1867,  at  $1,000,  and  $400  clerk  hire,  and  that  the  $400  was  to 
be  in  lieu  of  office  hire  and  office  expenses  ?  A.  I  nndei'stood  what 
the  resolution  was,  of  course ;  there  was  an  office  provided. 

Q,  Tou  never  hired  any  office  at  all  ?  A.  The  first  year  I  occu- 
pied an  office  awhile,  my  law  office ;  they  were  repairing  or  fixing 
the  surrogate's  office,  and  after  that  I  brought  the  records  from  Ox- 
ford to  Norwich  ;  I  put  them  im  the  court-house,  and  occupied  far 
that  purpose  the  supervisors'  room  ;  I  think  toward  the  dose  of  the 
year  that  I  moved  into  the  surrogate's  office. 

Q.  Who  has  drawn  the  clerk  hire  appropriated  by  the  board  of 
supervisors  since  you  have  been  in  office  ?  A.  The  only  clerk  hire 
fixed  by  the  board  of  supervisors  separate  from  the  salary  has  been 
this  last  year. 

Q.  Separate  from  the  salary  ?  A.  Yes,  sir ;  there  has  been  no 
salary  of  the  clerk  fixed  until  last  fall. 

Q.  You  have  already  said  that  you  knew  of  the  contents  of  the 
resolution  of  '63  ?    A.  Certainly. 

Q.  Who  has  drawn  the  money  appropriated  by  the  county  of 
Chenango  for  clerk  hire  since  you  have  been  in  office  ?  A.  I  have 
drawn  what  was  fixed  by  this  resolution,  myself,  of  the  county, 
quarterly. 

Q.  You  never  paid  any  portion  of  that  money  to.  Thompson? 
A.  I  never  did. 

Q.  How  did  you  come  to  appoint  him  clerk  for  the  purpose  of 
certifying  papers  in  your  office  ?  A.  Because  he  was  a  very  com- 
petent man,  and  theii  in  the  same  building. 

Q.  Was  he  employed  in  your  office  at  the  time  you  so  designated 
him  ?     A.  No,  sir ;  constructively  perhaps. 

Q.  Didn't  you  know  the  statute,  which  authorizes  your  appoint- 
ment of  derk  for  the  purpose  of   certifying  papers,  said  **a  derk 
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employed  in  the  surrogate's  office  ? "    A.  I  don't  remember  any 
thing  aboat  that  now. 

Q.  Yoa  never  looked  at  that  statute  to  see  ?  A.I  perhaps  looked 
at  that  statute,  for  it  was  under  that  statute,  I  think,  I  made  the 
appointment. 

Q.  You  knew  at  the  time  that  Thompson  wasn't  employed  in  the 
office !  A.  Certainly ;  that  he  was  there  handy  by,  and  been  county 
clerk  for  a  long  time ;  a  proper  man  to  be  appointed,  I  suppose,  and 
I  appointed  him  and  he  continued  in  that  capacity  until  tliis  last  Ist 
of  January,  and  I  appointed  a  surrogate's  clerk  who  was  there  and 
receives  the  salary  himself;  in  '67 1  reported  the  full  amount  of  fees, 
and  put  in  sums  paid  subsequent  to  the  last  report,  and  reported 
more  than  I  received  too,  and  put  in  my  fuel  and  other  expenses. 

Q.  You  knew  about  the  law  of  1869,  which  required  you  to 
charge,  for  the  use  of  the  county,  for  the  certified  copies  of  papers 
given  by  you  ?    A.  I  did ;  I  knew  of  that  law. 

Q.  You  never  kept  a  book  of  fees  from  the  time  you  went  into 
office  ?    A.  No,  sir ;  never  did,  nor  my  predecessor. 

Q.  Did  you  make  any  report  under  the  law  of  1869  for  the  certi- 
fied copies  of  papers?    A.  I  didn't  until  last  fall. 

Q.  At  what  time  last  fall  ?  A.  During  the  session  of  the  board 
of  supervisors. 

Q.  It  was  after  you  had  served  upon  you  the  subpoena  for  appear- 
ance before  the  board  for  investigation  of  this  matter  ?  A.  I  don't 
remember. 

Q.  Then  you  reported  how  much?    A.  $25. 

Q.  Have  you  ever  paid  that  to  the  county  treasurer  ?  A.  No, 
sir;  he  has  never  paid  me  the  quarterly  salary ;  one  is  deducted  from 
the  other,  of  course ;  there  has  never  been  any  payment  of  fees  to 
the  county  treasurer  at  all. 

Q.  Have  you  ever  kept  any  account  of  the  certified  copies  of 
papers,  and  the  number  of  folios  each  which  you  have  given  from 
your  office  ?  No,  I  swear  positively  that  I  have  not  received  the 
sum  of  $25  since  the  passage  of  that  act. 

Q.  Who  has  received  the  pay  for  certified  copies  mostly  ?  A. 
Whenever  lawyers  wanted  any  copy  of  papers  they  made  them 
themselves,  and  I  signed  the  certificate. 

Q.  Haven't  you  had  a  great  many  copies  made  by  Eay  ?  A.  I 
don't  remember ;  he  speaks  of  this  one  case ;  that  is  the  only  one 
that  I  remember  that  I  ever  had  copied. 

Q.  Who  has  usually  attended  to  that  part  of  your  business,  the 
giving  of  certified  copies  during  the  time  since  the  passage  of  this 
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act  of  '69  ?  A.  No  particular  person  ;  when  lawyers  have  brought 
papers  there  I  have  signed  the  papers,  and  they  paid  nothing  for  it. 

Q.  Don't  you  know  that  Bay  has  given  a  great  many  papers  of 
that  kind  ?   A.  No,  sir ;  if  he  has,  it  has  been  without  my  knowledge. 

Q.  Have  you  ever  paid  any  particular  attention  to  that  part  of 
the  business  ?  A.  No ;  I  had  all  I  could  attend  to  without  looking 
to  matters  of  that  kind ;  while  yon  are  speaking  about  my  drawing 
papers,  in  regard  to  drawing  the  petition  for  appointment  of  com- 
missioners, I  stated  to  Mr.  Tillotson,  he  came  there  in  the  first  place 
and  told  me  what  he  wanted,  and  wanted  this  question  examined, 
whether  a  person  owning«land  alongside  of  a  proposed  highway, 
where  he  was  compelled  to  build  a  fence,  and  they  did  not  take  any 
of  his  land,  whether  he  was  entitled  to  have  any  damages  appraised, 
and  I  told  him  he  had  better  go  to  a  lawyer  and  have  him  examine 
thb  question,  and  draw  up  the  papers,  and  he  tirged  me  to  do  it,  and 
wanted  to  know  what  it  would  cost,  and  I  told  him  probably  a  law- 
yer would  charge  $10,  and'  he  urged  me  to  do  it,  and  I  examined 
that  question  pretty  thoroughly,  and  it  is  quite  a  question,  as  any 
lawyer  knows  who  has  examined  it,  and  afterward  drew  his  paper, 
and  he  came  in  and  paid  me  $10 ;  twelve  shillings  of  that  I  paid  to 
the  clerk;  the  petition  comprised  nearly  two  sheets,  with  the 
description  and  all,  and  then  the  order  that  was  drawn  afterward 
was  a  lengthy  order ;  it  did  not  occur  to  me  there  was  any  thing 
improper  in  my  examining  that  question ;  it  did  not  occur  to  me 
about  the  suit,  or  that  there  was  any  impropriety  in  regard  to  it ; 
if  I  had  charged  him  $10  for  what  I  did  on  the  examination  there, 
and  charge  for,  he  would  not  have  paid  any  charge  for  it ;  there  was 
nothing  that  I  was  to  act  upon  afterward  in  regard  to  it,  and  the 
matter  couldn't  come  before  me  in  any  way  possibly. 

By  Mr.  E.  H.  Pbindlb  : 

Q.  Did  you  suggest  to  Mr.  Birdsell  my  employment  in  the 
Greene  railroad  case  t  A.  I  did  not ;  I  never  suggested  to  a  person 
in  my  life  to  employ  you  in  any  case ;  nobody  can  charge  me  with 
that ;  Mr.  E.  H.  Prindle  came  into  the  office  while  they  were  there, 
and  some  question  came  up  in  regard  to  the  form  of  a  notice,  and 
he  made<eome  suggestion  in  regard  to  it. 

Q.  Did  Mr.  James  Q.  Thompson  do  any  work  in  your  office  ?  A. 
He  came  in  there  when  he  wanted  to  get  copies  of  records ;  he  may 
liave  assisted  me  occasionally ;  he  was  in  there  every  day,  more  or 
less,  until  the  time  he  was  appointed  clerk ;  I  think  he  helped  me 
there  about  matters. 
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Q.  Granted  letters  and  made  certificates  there  ?    A.  Yes,  sir. 
Q.  That  is  all  in  the  same  building?    A.  Yes,  sir;  simply  going 
up  stairs.  n 

By  Senator  Lewis  : 

Q.  Did  he  do  any  clerk  business  in  the  office;  certified  papers  or 
any  thing  of  that  sort  in  your  office  ?    A.  Certainly. 

By  Senator  Pekby  : 

Q.  The  receipt  of  those  bonds  that  you  received  from  Mr. 
Oonkling,  does  that  bear  date  as  of  the  time  that  you  passed  the 
bonds  to  him}  A.  Certainly;  the  time  we  made  the  arrange- 
ment. 

Q.  At  the  time  you  transferred  the  bonds  to  him  he  gave  yon 
that  receipt  ?    A.  Yes,  sir. 

Q.  That  receipt  bears  date  the  same  day,  don't  it  f  A.  The 
same  day ;  what  they  did  with  the  bonds  afterward  1  had  nothing 
whatever  to  do  with. 

Q.  How  long  after  this  was  it  before  you  received  your  bonds 
from  him  ?  A.  I  can't  tell  exactly ;  they  were  to  be  delivered  on 
demand. 

Q.  Why  were  they  not  delivered  at  the  time  of  the  date  of  this 
receipt  i  A.  He  had  to  send  to  New  York  to  get  these  railroad 
bonds. 

Q.  Midland  bonds  t    A.  Yes,  sir. 

Q.  He  didn't  have  them  in  his  possession,  did  he,  at  that  time  t 
A.  No,  sir ;  they  were  in  the  hands  of  trustees. 

Q.  The  receipt,  then,  was  given  to  you  at  that  time  as  a  receipt 
that  he.wouliprocure  these  bonds  from  New  York  and  deliver  them 
to  you?  A.  Well,  that  was.  the  understanding;  we  made  this 
arrangement,  swapping  of  the  bonds,  and  he  said  he  had  got  to  send 
down  there  to  get  them. 

Q.  Your  office  is  county  judge  and  surrogate  together  ?  A.  Yes,  sir. 

Q.  What  was  the  salary  during  your  first  term  ?  A.  It  was 
$1,400  in  all ;  a  thousand  dollars  and  whatever  was  given  for  clerk 
hire. 

Q.  What  was  it  in  the  second  term  ?  A.  One  thousand  six  hun- 
dred dollars. 

Q.  What  is  it  now  ?  A.  It  has  been  fixed  by  the  legislature  at 
$3,000. 

Q.  Do  you  know  what  the  population  of  the  county  was  during 
your  first  term  ?    A.  Over  40,000. 
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Q.  Do  you  know  what  it  is  now  ?    A.  It  is  over  40,000  now. 

Q.  Is  it  over  50,000,  now  ?  A.  I  should  think  it  wan  under 
50,000. 

Mr.  Mygatt  —  A  witness  has  sworn  that  it  was  between  42,000 
and  43,000. 

By  Senator  Perry  : 

Q.  Do  you  recollect  the  testimony  given  by  Mr.  Newton,  when 
ne  was  recalled  in  relation  to  certain  cases  that  were  submitted  to 
you  for  decision,  as  county  judge  ?    A.  Yes,  sir. 

Q.  Do  you  recollect  of  his  testifying  as  to  several  cases,  which 
were  enumerated  by  him,  as  having  been  argued  and  submitted  to 
you  in  the  spring  of  1868,  and  as  not  yet  having  been  decided  ?  A. 
Yes,  sir ;  but  there  is  no  case  of  that  kind,  where  the  brief  lias  been 
submitted  on  the  other  side ;  there  has  never  been  but  one  case, 
during  my  term,  that  has  rim  a  year  after  the  briefs  were  submitted ; 
I  have  probably  a  dozen  cases  undisposed  of  now ;  since  this 
difficulty  last  fall,  I  have  not  had  time  to  attend  to  any  thing  else, 
hardly ;  my  recollection  is,  that  there  is  one  of  those  cases,  where 
the  proofs  are  in  on  both  sides. 

Q.  You  don't  deny,  then,  but  that  the  cases  are  both  undecided  ? 
A.  Oh,  I  presume  the  cases  are  not  decided ;  some  of  the  cases 
that  he  mentioned  are  decided,  but  I  have  not  filed  the  decision. 

Q.  Now,  judge,  is  it  your  excuse  for  neglecting  to  decide  those 
cases  within  four  years,  that  you  have  not  received  the  briefs?  A. 
Yes,  sir ;  there  is  no  case  that  has  been  four  years ;  he  is  mistaken 
about  that,  I  am  certain. 

Q.  Did  you  say,  then,  that  the  cases  that  he  testified  to  were  sub- 
mitted to  you  in  1868,  and  as  not  having  been  decide  yet,  are  dis- 
posed of?  A.  No  case  remains  undisposed  of  that  has  been  submit- 
ted to  me  on  both  sides  in  1868. 

Q.  Are  there  any  that  were  submitted  to  you  in  1869,  that  have 
not  been  disposed  of?  A.  I  think  not;  I  think  there  are  some  cases 
that  had  been  there  six  or  eight  months,  when  this  campaign  com- 
menced last  fall. 

Q.  Do  you  think  there  are  cases  that  were  submitted  to  you  in 
1869,  that  are  not  disposed  of?     A.  I  don't  think  there  are. 

Q.  Are  there  any  that  were  submitted  to  you  in  1 870  that  are  not 
disposed  of?  A.  I  don't  remember  but  one ;  one  of  these  that  he 
mentioned ;  I  think  his  brother  testified  here  that  judgment  had 
been  entered,  and  he  paid  it  up. 


TRIAL  OF  HORAOB  G.  PEINDLE.  913 

By  Mr.  E.  H.  Pbindlb  : 

Q.  Do  you  refer  to  the  caae  of  Norihrup  v.  Newton  t  A.  Yes, 
sir;  that  is  one  of  the  caseft  he  mentioned  here,  and  I  decided  it  a 
long  time  ago ;  I  think  nearly  a  year  ago  or  over,  and  judgment  has 
been  paid ;  Warren  Newton  swore  to  that  here. 

By  Senator  Perry  : 
Q.  The  witness  enumerated  several  cases  that  were  submitted  to  you 
in  1868,  and  that  are  yet  undecided  by  you ;  in  reference  to  that  I 
understand  you  to  say  he  is  not  correct  ?  A.  There  is  no  case  that 
was  argued  as  long  ago  as  that,  where  the  brief  has  been  handed  in 
to  me  on  both  sides ;  there  were  a  number  of  these  cases,  especially 
where  Mr.  Follett  is  concerned,  in  which  he  has  not  filed  a  brief  yet. 

By  Senator  Madden  : 

Q.  I  would  like  to  ask  you  whether  the  purchase  of  these  bonds 
by  Mr.  Dibble,  through  you,  and  their  re-transfer  to  you — ^whether 
those  transactions  took  place  the  same  day?  A.  It  was  all  done  the 
same  day. 

Q.  You  purchased  these  bonds  of  Mrs.  Hook  for  Mr.  Dibble  % 
A.  Well,  I  have  stated  what  the  facts  were ;  he  had  the  benefit,  so 
far  as  any  premium  was  concerned. 

Q.  Then  he  transferred  those  to  you  in  payment  upon  the  mort- 
gage %    A.  Yes,  sir. 

Q.  Was  that  done  the  same  day  that  they  were  obtained  from 
Mrs.  Hook  \    A.  Yes,  sir. 

• 

By  Senator  Adams  :- 

Q.  Will  you  explain  about  that  $600  operation  afterward — what 
was  the  amount  of  the  mortgage )  A.  There  was  between  $8,000 
and  $9,000  due  on  it ;  I  had  had  lumber  of  him  and  I  had  paid 
Bome  money  out  for  him  and  loaned  him  some  money ;  we  had  a 
settlement,  and  whatever  the  bonds  were  worth  at  the  time  of  th&t 
settlement  was  figured  up  and  this  $600  formed  a  portion  of  it, 
which  was  credited  for  this  as  so  much  paid  on  this  mortgage. 

Q.  Was  he  credited  with  the  premium  ?  A.  I  didn't  credit  him 
with  the  premium,  but  deducted  so  much  from  the  principal  that 
was  paid  in  this  way  at  par ;  took  $1,500  out  of  it  and  reckoned  the 
premium  on  the  balance. 

By  Senator  D.  P.  Wood  : 

Q.  That  is,  you  claimed  that  he  had  the  benefit  of  the  premium 
when  you  credited  simply  the  face  of  the  bond  ?    A.  Yes,  sir. 

115 
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By  Senator  Lbwib  : 
Q.  He  gave  you  the  bond  at  par  t    A.  Yes,  sir. 

By  Senator  Perry  : 

Q.  As  I  understand  you,  he  was  to  give  yon  the  bonds  at  par  in 
consideration  of  your  extending  the  time  of  the  payment  of  the 
mortgage?     A.  Yes, sir;  that  was  the  agreement. 

By  Senator  D.  P.  Wood  : 

Q.  You  stated  that  you  recalled  the  judgment  roll  in  the  Smith- 
ville  bonding  case  for  the  purpose  of  making  out  a  subscription  of 
the  stock  of  the  company  ?    A.  Yes,  sir ;  drawing  the  form. 

Q.  Why  was  it  necessary  for  you  to  have  the  judgment  roll ;  how 
was  that  to  assist  you  ?  A.  Well,  the  judgment  roll  contained  all 
the  papers ;  the  form  that  I  drew  in  the  Greene  railroad  case  was  a 
recital  of  the  proceedings,  and  I  drew  a  similar  one  in  this  case. 

Q.  What  I  want  to  get  at  is,  what  use  the  judgment  roll  was  to 
you  in  drawing  that?  A.  Well,  simply  to  get  the  dates;  the  date 
of  the  petition  and  all  that ;  there  was  a  general  recital  in  the  sub- 
scription, I  think ;  that  was  the  only  object. 

Q.  These  government  bonds  that  have  been  spoken  of  that  came 
from  Mrs.  Hook ;  when  was  that  certificate,  which  she  assigned  to 
you,  surrendered  to  the  bank,  and  they  transferred  to  you  the 
bonds ;  was  it  on  the  same  day  that  you  obtained  it  from  her!  A 
Oh,  no ;  it  was  months  afterward ;  I  carried  it  in  my  pocket. 

Q.  One  of  the  witnesses  spoke  of  your  having  gone  into  the  bank 
and  making  some  inquiry  about  the  bonds ;  were  you  ever  in  the 
bank  making  any  inquiry  about  those  bonds;  were  you  ever  in  the 
bank  making  any  inquiry  about  those  bonds  at  any  other  time  than 
at  the  time  you  had  that  certificate?  A.  I  have  no  distinct  recol- 
lection that  I  was ;  I  will  swear  positively  that  I  didn't  go  into  that 
bank  in  three  weeks  from  the  time  I  purchased  those  bonds. 

Q.  You  will  swear,  then,  that  if  you  were  in  there  at  all  it  was 
after  you  had  purchased  them  ?    A.  Certainly,  that  I  am  positive  of. 

Q.  These  returns  of  yours  to  the  board  of  supervisors,  that  are 
claimed  to  be  defective,  in  which  you  claim  to  have  set  ott  a  part  of 
your  receipts,  that  you  didn't  return,  against  the  expenses  of  the 
office ;  did  the  returns  for  those  years  contain  any  charges  for  the 
expenses  of  the  office  against  the  county  ?  A.  None  whatever,  ex- 
cept in  1867 ;  then  I  put  it  in ;  Mr.  Plumb  was  mistaken  when  he 
stated  in  regard  to  what  was  said ;  what  I  stated  to  Mr.  Plumb  was, 
that  the  year  previous  I  had  kept  back  fees  enough  out  of  the  report 
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to  pay  these  expenses,  and  that  that  year  I  had  reported  the  full 
amoant  and  more  too,  and  put  in  my  expenses. 

Q.  In  1867,  what  items  of  expenses  did  yon  charge  against  the 
county  in  your  bill  ?  A,  Well,  I  charged  for  fuel,  postage,  etc. ;  I 
couldn't  remember  now. 

Q.  Is  that  one  of  the  years  in  which  you  made  these  defective 
returns}  A.  Well,  I  made  that  return  all  along;  credited  so  much 
gross  for  the  amount  of  fees  received ;  but  theii  I  looked  over  (sslvq- 
fdlly  the  report  of  the  fees  and  reported  some  that  had  been  paid 
previously;  so  that  I  reported  more  fees  that  year  than  I  had 
received. 

Q,  You  made  your  report  in  gross  that  year?    A.  I  did. 

Q.  And  you  charged  these  expenses  of  the  office  against  the 
county  ?    A.  Yes,  sir. 

Q.  And  you  say  that  although  that  account  was  made  out  in  gross 
you  actually  reported  more  than  you  had  received !  A.  I  did,  for  I 
have  examined  it  since. 

By  Mr.  Stanton  : 

Q,  Have  you  a  copy  of  that  report  for  1867  with  you  ?  A.  I  have. 

Q.  A  correct  copy?    A.  Yes,  sir. 

Q.  Will  you  produce  it  ?    A.  I  will  (producing  paper). 

Q.  Is  this  the  original  report?    A.  No,  sir;  a  copy. 

Q.  You  say  that  year  you  returned  more  fees  than  you  actually 
received?    A.  I  did. 

Q.  Did  you  make  the  affidavit  that  is  attached  here  ?  A.  I  did 
make  the  same  affidavit  that  I  did  in  regard  to  the  others. 

Mr.  Stanton  —  I  introduce  this  in  evidence. 

The  paper  was  marked  Exhibit  54,  and  read  by  Mr^  Stanton,  as 
follows : 

ExHisrr  No.  54. 

County  of  Chenango,  in  Aooount  with  H.  Gt,  Fkindlb,  County 

Judge. 

1867.  J>r. 

To  salary,  etc.,  one  year $1,400  00 

To  fuel,  postage,  etc .' 185  00 

$1,585  00 
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Or. 

By  fees,  etc.,  received $285  00 

By  caah  of  county  treaaurer 1,260  00 

$1,535  00 
Balance  due  H.  G.  Prindle $50  00 


Chenango  County,  sa. : 

H.  G.  Prindle,  being  duly  sworn,  says  he  has  received  the  fees 
stated  in  the  foregoing  account ;  that  the  items  for  services  and  dis- 
bursements therein  charged  are  as  stated  therein,  and  no  part  of  the 
same  has  been  paid  except  as  therein  stated. 

H.  G.  PRINDLE. 

Sworn  before  me,  this  18th  day  ) 
•   of  November,  1867,  J 

Edgar  Garbktt, 

Justice  of  the  Peace. 

Indorsed :  County  Judge  Report,  1867.    (Copy.) 

Mr.  Mtgatt  — ^We  may  desire  to  call  the  executive  as  a  witness, 
unless  opposing  counsel  will  admit  that  the  Governor  would  testify 
that  there  were  no  papers  before  him  when  he  sent  this  proceeding  to 
the  Senate,  except  those  that  appeared  in  the  papers  that  were  sent 
to  the  Senate ;  that  he  examined  no  witnesses,  took  no  testimony  or 
any  proceeding  except  as  appears  in  his  report  to  the  Senate,  in  the 
documents  accompanying  his  message. 

Mr.  Stanton  —  If  the  counsel  for  the  respondent  will  state  the 
facts  as  they  occurred,  or  admit  what  we  ask  them  to  admit,  and  I 
will  state  now  what  that  is,  we  will  consent  to  do  as  he  requests. 
The  point  which  we  want  is  this :  That  Judge  Prindle  was  notified 
and  appeared  before  the  Governor,  upon  his  own  request  or  the 
request  of  the  counsel,  Mr.  Mygatt,  who  had  previously  written  a 
letter  to  the  Governor,  asking  that  Judge  Prindle  have  an  opportu- 
nity to  be  heard  in  case  charges  were  preferred  against  him  — 

Mr.  Mygatt — But  no  evidence  being  offered  at  all. 

Mr.  Stani'on — That,  in  accordance  with  that  request,  the  Gov- 
erner  notified  Mr.  Mygatt,  as  counsel,  and  the  day  was  fixed  upon ; 
and  upon  that  day,  the  respondent,  with  his  counsel,  appeared  before 
the  Governor ;  that  at  the  commencement  of  the  proceedings  Mr. 
Mygatt  inquired  of  the  Governor  how  he  would  proceed  in  the  matter ; 
whether  he  would  hear  the  oral  evidence  of  witnesses  or  examine 
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such  documentary  evidence  as  ahonld  be  produced ;  that  the  Governor 
replied :  ''  You  wish  to  appear;  you  have  had  notice,  and  I  am  ready 
to  hear  any  thing  that  you  have  to  produce  in  this  matter  without  dic- 
tating what  you  should  produce ; "  and  that  the  counsel  did  produce 
before  the  Governor  whatever  he  saw  fit ;  that  the  respondent  him- 
self was  heard  personally  and  by  counsel,  and  that  all  papers  that  he 
sai^  fit  to  present  upon  that  occasion  were  presented  to  the  Gov- 
ernor, and,  so  far  as  presented,  acted  upon  by  him.  If  the  counsel 
will  make  an  admission  of  that  statement  in  connection  with  his 
own  — 

Mr.  Mtoati — All  of  which  were  included  in  the  papers  sent  to 
the  Senate;  there  were  no  witnesses  examined. 

Mr.  Stanton  —  There  were  no  witnesses  examined,  but  I  wish  to 
have  it  appear  that  the  respondent  had  opportunity  to  offer  oral 
evidence  if  he  desired  to. 

Mr.  Mtg ATT  — ^I  don' t  recollect  about  the  oral  evidence ;  but  we 
concede  that  to  be  so. 

Senator  Pebbt — As  our  time  is  quite  short  it  might  be  advisable, 
if  the  counsel  wish,  to  call  the  executive,  who,  I  have  ascertained, 
is  down  stairs. 

Senator  Bowen  —  Mr.  President :  There  are  quite  a  number  of 
senators  who  must  go  away  very  soon,  and  there  is  some  executive 
business  to  be  done ;  while  we  are  in  executive  session,  which  will 
be  very  brief,  counsel  can  agree. 

Senator  Woodin  —  Is  there  any  further  evidence  to  be  offered  on 
the  other  side  ? 

Senator  Bowen  —  Let  the  counsel  go  out  and  agree  while  we  are 
in  executive  session. 

Senator  Benediot  —  Is  there  any  other  evidence  to  be  produced  ? 

Mr.  Stanton — We  are  unable  to  say,  until  we  know  what  course 
the  respondent  is  going  to  pursue  in  that  regard. 

Mr.  E.  H.  Peindle — We  have  no  further  evidence  to  offer. 

Mr.  Mygatt  —  The  whole  evidence  is  closed,  except  this  state- 
ment. 

Senator  D.  P.  Wood  —  As  it  is  desirable  to  have  the  executive 
session  before  half-past  twelve  o^clock,  and  that  session  will  not 
occupy  but  a  few  moments,  probably,  with  the  view  of  saving  time, 
I  move  that  the  Senate  now  go  into  executive  session.  The  counsel 
can  talk  the  matter  over  among  themselves,  and  be  able  when  we 
come  in  to  inform  us  just  what  they  want. 

Mr.  Mygatt — Is  the  evidence  closed  upon  both  sides? 

Senator  D.  P.  Wood — That  is  to  be  considered  when  we  come  in. 
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The  Senate,  at  12:25  p.  k.,  went  into  executive  sesBion,  and 
resumed  the  case  at  12:45  p.  m. 

Mr.  Mtgatt  —  The  proposition  as  to  the  Governor's  testimony,! 
think  we  have  agreed  upon ;  you  may  state  Mr.  Stanton,  how  yoa 
desire  it. 

Mr.  Stanton — If  you  admit  that  the  statement  I  made  in  refer- 
ence to  the  proceedings  before  the  Governor  were  there  had,  and 
correct,  we  admit  upon  our  part  that  no  witnesses  were  sworn  before 
the  Governor,  and  no  further  affidavits  presented  to  him  than  the 
ones  which  were  transmitted  under  the  charges. 

Mr.  Myoatt — And  the  same  ones  which  were  transmitted  with 
the  charges } 

Mr.  Stanton  —  Yes,  sir;  that  they  were  the  same. 

Mr.  Mygatt — That  the  Governor  had  before  him  the  same  evi- 
dbnce  he  transmitted  to  the  Senate  and  no  other  evidence,  but  that 
the  Governor  allowed  us,  if  you  please,  to  introduce  evidence. 

Senator  Perry  —  Is  that  all  t 

Mr.  Mygatt — That  is  all  upon  that  branch;  I  observe  upon 
looking  at  the  printed  record  at  page  362,  that  there  is  a  mistake  in 
the  evidence  of  Isaac  S.  Newton ;  it  is  not  a  very  important  mistake, 
but  still  it  had  better  be  corrected ;  in  speaking  of  these  bonds  for 
the  town  of  Greene,  the  witness  says,  "  Mr.  Mygatt  went  to  New 
York  and  printed  the  bonds;"  it  should  read  Mr.  Hays  went  to 
New  York  and  procured  the  bonds  to  be  printed  ;  I  do  not  want  to 
be  connected  with  this  transaction,  as  I  had  nothing  to  do  with  the 
bonds ;  it  puts  me  in  an  improper  position. 

Senator  Woodin  —  Is  the  testimony  closed  on  both  sides  t 

Mr.  Mygatt  —  Yes,  sir. 

Senator  Benedict — Mr.  President:  I  move  that  the  hearing  of 
the  counsel  in  this  case  and  the  decision  thereof  be  postponed  to  the 
seventefButh  of  September. 

Mr.  E.  H.  Prindlb  —  If  it  would  be  in  order  I  would  say  that, 
on  behalf  of  the  respondent,  I  make  the  ofier  to  submit  the  case 
without  argument. 

Mr.  Mygatt — ^We  are  willing  to  submit  without  argument. 

Mr.  Peckham  — ^We  desire  to  call  the  attention  of  the  Senate  to 
some  portions  of  this  evidence  which  we  regard  as  important  and 
very  pertinent  to  the  issue. 

Senator  Perry — I  would  amend  the  motion  of  the  senator  from 
the  fifth  (Mr.  Benedict),  by  making  it  the  second  Tuesday  of  Sep- 
tember, which  is  the  tenth. 
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Senator  James  Wood  — ^I  woald  inquire  of  senators  whether  they 
expect  to  take  up  the  case  of  Judge  Curtis  before  that  ? 

Senator  Benedict  —  No,  sir ;  at  that  time ;  I  was  going  to  make 
that  motion ;  I  wanted  to  say  one  word  in  regard  to  this  day ;  it  is  im- 
possible to  say  how  long  we  shall  be  occupied  at  Saratoga;  there  are 
eminent  counsel  employed,  and  it  may  possibly  be  a  very  technical 
trial  all  the  way  through,  and  interlocutoiy  arguments,  and  Saratoga 
is  a  hard  place  to  sit  all  day,  and  we  may  be  there  until  the  first  of 
September ;  then  we  want  a  little  time  before  we  come  here  again 
to  have  a  long  session  and  dispose  of  Judge  Curtis ;  I  only  want  to 
put  it  so  far  forward  that  we  shall  be  sure  and  be  here. 

Senator  Perry  —  My  object  in  changing  the  time  to  the  second 
Tuesday  in  September  is  probably  that  we  can  finish  up  tfiat  week, 
and  if  we  wait  until  the  seventeenth,  we  may  be  detained  until 
within  a  week  of  election. 

Senator  Benedict — I  would  add  "  at  ten  o'clock  in  the  naoming.'' 

The  motion  was  then  adopted. 

Senator  Benedict — Now,  then,  the  question  upon  the  resolution 
as  amended. 

Senator  D.  P.  Wood  —  I  understand  this  is  a  resolution  fixing 
the  time  for  closing  this  case  f 

The  President — Yes,  sir. 

The  President  then  put  the  question  upon  the  resolution  as 
amended,  and  the  same  was  carried. 

Senator  D.  P.  Wood  —  I  move  that  the  Curtis  case  be  set  down 
for  trial  immediately  after  the  disposition  of  the  Prindle  case,  to 
wit,  on  the  11th  of  September,  and  that  the  respondent  and  pros- 
ecuting counsel  be  notified  by  the  Clerk.  ^ 

The  President  put  the  question  upon  the  motion  of  Senator 
D.  P.  Wood,  and  the  same  was  carried. 

Senator  Allen  —  I  move  that  the  Clerk  of  the  Senate  be  directed 
to  furnish  to  each  of  the  senators  all  the  evidence  taken  in  this  case ; 
various  members  of  the  Senate  have  been  absent  during  some  por- 
tion of  the  time  of  the  taking  of  testimony  in  this  case,  and  the 
Clerk  should  be  directed  so  to  do,  in  order  that  senators  may  have 
an  opportunity  of  reviewing  the  evidence. 

Senator  Peert  —  I  would  amend  by  adding,  "  to  the  counsel  for 
the  prosecution,  the  respondent  and  his  counsel." 

Senator  Allen  accepted  the  amendment. 

The  President  put  the  question  upon  the  motion  of  the  senator 
from  the  thirty-second  (Senator  Allen),  which  was  carried. 
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Senator  Pkbrt — I  move  the  Senate  do  now  adjourn. 

The  motion  being  carried,  the  President  declared  the  Senate  to 
stand  adjourned  until  the  10th  day  of  September,  1872,  at  1  o'clock 
p.  H. 


In  Senate,  Albany,  N.  Y.,  September  10, 1872  — 10  a.  m. 

The  Senate  met  at  10  a.  m. 

The  Clebk  called  the  roll,  and  there  being  no  quorum  present, 
the  Senate  was  declared  adjourned  until  4  p.  m. 


Senate  met  at  4  p.  m.,  pursuant  to  adjournment. 

The  Clerk  called  the  roll  and  announced  the  presence  of  twenty 
senators. 

Senator  Winslow  —  Mr.  President :  I  move  that  the  Senate  go 
into  secret  session  for  consultation. 

The  President  submitted  the  question  to  the  Senate,  on  Senator 
Winslow's  motion,  and  it  was  decided  in  the  aflSrmative. 

Upon  the  re-opening  of  the  doors,  the  PREsroENT  made  the  fol- 
lowing announcement:  "The  Chair,  in  accordance  with  the  rules 
heretofore  adopted,  states  and  announces  that  when  the  Senate 
adjourn  this  day,  it  will  be  to  the  20th  day  of  November  next,  at 
10  o'^clock,  and  that  the  Senate,  in  private  session,  have  adopted  a 
resolution  of  that  character." 

Senator  D.  P.  Wood  —  Mr.  President :  I  move  that  at  the  time 
fixed  for  the  re-assembling  of  the  Senate,  the  Prindle  case  be  disposed 
of  and  the  Curtis  case  be  taken  up  immediately  after  the  disposition 
of  the  Prindle  case,  and  tried  and  disposed  of. 

Senator  Johnson  —  Mr.  President :  I  rise  to  a  point  of  order ;  the 
Senate,  by  a  vote  of  its  body,  passed  a  resolution  to  adjourn  until 
the  20th  of  November  next.  That  resolution  was  put  and  carried ; 
the  Senate  therefore  stands  adjourned,  and  it  is  not  competent  to 
make  any  motion. 

Senator  D.  P.  Wood — Mr.  President:  I  understand  that  the 
business  transacted  in  secret  session  was  to  determine  at  what  time 
this  Senate  would  adjourn  ;  that  in  coming  out  of  secret  session  the 
judgment  announced,  as  is  usual,  and  as  under  the  rule,  as  the  record 
of  the  action  taken  in  the  secret  session,  that  when  this  Senate  adjourn 
it  be  to  the  20th  of  November,  at  10  o'clock,  a.  m.;  and  it  is  fair  to 
the  parties  engaged  in  the  trial  of  these  cases  that  it  should  be  under- 
stood in  what  order  they  are  to  be  taken  up,  and  they  are  then  to 
be  taken  up  and  disposed  of.    I  suppose  the  senator  from  the  twenty- 
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•  ■  .      • 

sixth  does  not  object  to  the  parties  knowing  the  order  in  which  the 
cases  are  to  be  disposed  of  ? 

Senator  Johnson  —  I  ask  the  ruling  of  the  Chair. 

Senator  Madden — Mr.  President :  I  was  not  aware  that  the  Sen- 
ate was  adjourned  finally  in  secret  session.  We  simply  decided  that 
when  we  adjourn  we  adjourn  to  that  time,  then  we  come  into  open 
session,  and  any  business  may  be  taken  up. 

Senator  Johnson  —  Mr.  President:  When  I  asked  the  question 
for  a  division  of  that  vote,  it  was  announced  by  the  Chair  that  the 
division  was  not  in  order  during  the  pendency  of  that  vote,  and  that 
it  would  not  be  in  order  after  the  vote  had  been  submitted. 

Senator  Palmer — Mr.  President:  I  call  the  senator  to  order;  he 
is  speaking  about  subjects  that  transpired  and  were  debated  in  secret 
Bession.    I  call  the  senator  to  order. 

The  Peesident  —  The  senator  from  the  eleventh,  who  raises  the 
point  of  order,  will  please  state  what  rule  the  Senate  adopted  which 
forbids  the  disclosure  of  any  thing  that  transpired  in  secret  session. 

Senator  Palmer  —  I  cannot  refer  to  any  rule  now,  but  I  suppose 
it  is  a  general  rule  of  parliamentary  bodies,  generally  understood  to 
be  so  at  least — I  cannot  refer  to  any  now  —  that  all  subjects  dis- 
cussed in  secret  session  shall  not  be  referred  to  in  open  session. 

The  President — The  Chair  is  not  aware  of  any  rule  that  would 
prevent  the  senator  from  the  twenty-sixth  referring  to  any  matters 
that  took  place  in  secret  session,  if  he  so  desired ;  if  there  is  any  rule 
of  that  kind  the  Chair  will  readily  enforce  it. 

Senator  Johnson  —  The  Senate  will  see  that  I  was  making  no 
exposition ;  it  was  only  in  regard  to  the  question  that  was  before  the 
Senate,  and  whether,  as  I  before  stated,  that  a  division  of  the  ques- 
tion was  not  proper  during  the  pendency  of  the  question  ;  and  after 
the  question  had  been  put,  then  it  certainly  would  not  be  in  order, 
because  the  Senate  would  have  adjourned. 

Senator  Winslow — Will  the  senator  give  away? 

Senator  Johnson — Certainly. 

Senator  Winslow  —  Mr.  President:  I  wonld  like  to  remind  the 
senator  that  the  motion  on  which  he  asked  a  division  of  the  ques- 
tion was  put  and  decided  lost  by  a  vote  of  the  Senate. 

Senator  Johnson  —  Mr.  President :  I  wish  to  remind  the  senator 
from  the  eigliteenth  that  he  is  mistaken ;  that  it  never  was  put  and 
lost,  for  the  reason  the  Chair  put  it  out  of  order. 

Senator  J.  Woods — No;  the  question  was  pending  when  you 
asked  that. 

Senator  Johnson  —  Certainly  it  was,  I  conceded  that,  and  when 
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it  was  put  an  amendmeut  was  made  changing  only  the  date,  and 
which  was  put  and  carried,  and  when  that  was  carried  the  Chair 
announced  this  Senate  stood  adjourned  until  the  20th  of  November 
next. 

Senator  J.  Woods  —  Then  it  was  a  premature  announcement. 

Senator  Johnson  —  The  motion  was  that  the  Senate  adjourn  at 
that  time,  and  I  ask  the  ruling  of  the  Chair  upon  that  point  of  order. 

Senator  D.  P.  Wood  —  Mr.  President :  I  may  have  made  a  mis- 
take in  putting  my  motion,  but  I  intended  and  supposed  I  made 
that  motion,  that  when  the  Senate  adjourn  it  adjourn  to  that  date. 

The  President  —  The  rule  of  the  Senate  seems  to  be  imperative, 
that  whatever  is  done  in  private  or  secret  session  shall  be  announced 
at  the  conclusion  as  the  result  of  their  action,  not  what  was  done ; 
but  the  Clerk  reminds  me,  very  properly,  that  the  result  of  our 
action  in  secret  session  shall  be  announced  when  the  Senate  comes 
to  open  its  doors  and  act  in  open  session.  The  Chair  will  constztae 
the  resolution  of  the  senator' from  the  eighteenth  to  have  been  put 
in  accordance  with  that  rule ;  and  the  Chair,  in  deciding  the  motion 
to  adjourn  in  secret  session,  without  making  that  announcement^ 
was  contrary  to  the  rules  adopted  by  the  Senate ;  it  was  premature. 

Senator  Johnson  —  I  was  going  to  say,  in  regard  to  that,  the 
President  of  the  Senate,  in  accordance  with  a  resolution  adopted  by 
the  Senate,  having  declared  the  Senate  adjourned,  is  there  any 
power  in  the  Chair  to  allege  that  was  a  mistake,  and  reorganize  that 
body? 

Senator  D.  P.  Wood — Mr.  President:  I  rise  to  a  question  of 
order,  that  there  is  no  question  before  the  Senate  except  the  motion 
made  by  myself,  and  there  appears  to  be  no  discussion  going  on  upon 
that  motion.  The  senator  from  the  twenty-sixth  raised  the  point 
of  order.  The  Chair, decided  the  Senate  was  adjourned.  The  Chair 
recalls  that  decision  almost  immediately  afler,  and  now  recalls  it 
and  before  any  separation  of  the  Senate,  and  will  treat  the  motion 
of  the  senator  from  the  twenty-second  as  being  in  order.  I  imder- 
stand  the  Chair  has  decided  the  point  of  order  not  well  taken  ? 

The  PsEsroENT  —  The  Chair  has  so  decided. 

Senator  D.  P.  Wood  —  Then  the  only  question  before  the  Senate 
is  the  motion  made  by  myself. 

The  President  — That  is  the  only  question  before  the  Senate. 
The  question  is  on  the  motion  of  the  senator  from  the  twenty-sixth ; 
the  motion  is,  that  on  the  20th  of  November,  the  case  of  Judge 
Prindle  be  taken  up  at  ten  a.  m.,  and  immediately  after  its  concla- 
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Aon  the  case  of  Judge  Curtis  be  proceeded  with.  The  question  is 
on  that  motion.     Is  the  Senate  ready  for  the  question  2 

Senator  PAUiEB  —  I  will  suggest  to  the  senator  from  the  twentj- 
Bixth  the  propriety  of  adding  to  that  motion  of  notifying  the  wit- 
nesses in  the  Curtis  case  they  need  not  be  present  to-morrow. 

Senator  D.  P.  Wood  —  I  have  no  objection  to  accepting  that  as 
an  amendment;  I  suppose  that  would  follow  of  course;  the  Clerk 
of  the  Senate  is  instructed  to  notify  all  the  parties  interested  in 
these  eases  of  the  adjoamment  until  that  hoar. 

The  President  —  The  motion  is,  that  on  the  20th  of  November 
next  the  Senate  proceed  to  the  consideration  of  the  trial  of  Judge 
Prindle ;  immediately  at  its  conclusion,  that  the  case  of  Judge  Curtis 
be  proceeded  with,  and  that  the  Clerk  of  the  Senate  be  instructed 
to  notify  all  parties  interested  in  these  respective  cases  that  these 
trials  are  postponed  until  that  time  and  will  then  proceed. 

Senator  Johnson  —  Mr.  President :  The  difficulty,  it  seems  now, 
under  which  the  Senate  is  laboring,  the  ability  to  meet  and  dispose 
of  this  question  now,  is  the  pressing  importance  of  a  political  cam- 
paign, which  is  now  being  opened  with  so  much  spirit  by  the  two 
great  political  parties ;  that  the  pressure  upon  the  time  of  the  indi- 
vidual senators  is  so  great  that  they  have  not  the  time  to  give  to  the 
public ;  to  give  to  their  duties  as  senators ;  to  give  to  the  people  of 
this  State ;  to  give  to  the  people  of  Chenango  county ;  to  give  to  the 
judge  who  is  accused  before  this  body,  time  to  hear  that  case,  and 
determine  whether  this  imputation  under  which  he  is  resting  —  this 
brand  that  has  been  placed  upon  his  forehead  —  is  to  be  removed, 
or  whether  he  is  to  be  acquitted,  and  no  longer  rest  under  this  impu- 
tation, owing  to  the  pressure  of  political  business,  and,  as  has  been 
suggested,  a  campaign  or  canvass,  which  will  open  with  as  much 
vigor  for  the  United  States  senator  immediately  after  the  election 
shall  have  been  held  — 

Senator  Winslow  —  I  rise  to  a  point  of  order,  that  the  question 
before  the  House  is  simply  upon  taking  up  the  order  of  business  on 
the  20th  of  November. 

The  pBEsroENT— The  Chair  thinks  the  senator  from  the  twenty- 
sixth  is  in  order. 

Senator  Winslow  —  And  that  it  is  not  in  order  to  make  a  politi- 
cal speech  now. 

Senator  Johnson  —  The  gentleman  and  the  Chair  do  not  agree, 
Mr.  President,  I  do  not  propose  to  make  a  political  speech. 

Senator  Bowen  —  Mr.  President :  Is  it  in  order  to  debate  a  ques- 
tion on  the  mere  order  of  business  i    I  submit  not.     I  understand 
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the  rnle  to  be  settled  that  the  order  of  bnsiaeBS  is  not  debatable: 
that  is  the  only  question  pending. 

Senator  Johnson  —  That  is  just  the  question  I  am  discussing. 

Senator  Bowen  —  That  is  not  debatable. 

The  President  —  The  Chair  thinks,  without  having  his  attention 
called  particularly  to  the  rule,  that  that  is  in  order ;  rules  that  the 
point  of  order  is  not  well  taken,  and  the  senator  from  the  twenty- 
sixth  will  proceed,  confining  himself  to  the  question  before  the 
Senate. 

Senator  Johnson  —  I  will  do  so,  Mr.  President,  as  a  matter  of 
course,  claiming  the  indulgence  of  the  Senate,  and  I  will  detain  yon 
but  a  moment.  What  I  was  going  to  say  in  regard  to  that  waa^ 
that  that  campaign  which  will  open  with  a  good  deal  of  interest  on 
either  side  — 

Senator  D.  P.  Wood  —  Mr.  President :  I  rise  to  a  point  of  order. 
I  dislike  to  interrupt  the  senator  from  the  twenty-sixth  in  his  politi- 
cal harangue ;  but,  sir,  the  question  before  the  Senate  is  as  to  the 
disposition  of  these  two  cases  upon  the  adjourned  day  to  which  this 
Senate  has  determined  to  adjourn.  Now,  sir,  any  thing  to  be  said 
upon  the  propriety  of  taking  up  those  cases  in  the  order  named  and 
dispose  of  them  would  be  in  order ;  but  I  do  submit  that  any  gen- 
eral discussion  of-  the  propriety  of  postponing  is  out  of  order. 

Senator  Johnson  —  Mr.  President :  That  is  just  the  point  I  was 
going  to  discuss,  and  as  a  matter  of  course  the  remarks  I  made  were 
preliminary  to  that  point. 

The  Presidknt — The  Chair  will  hold  on  this  question  that  the 
senator  from  the  twenty-sixth  is  in  order,  and  he  will  proceed  with 
his  speech. 

Senator  Winslow  —  Mr.  President:  I  would  like  to  inquire 
whether  the  five  minutes  rule  applies  to  debate. 

Senator  Johnson  —  Mr.  President :  I  believe  I  have  the  floor. 

The  President — The  senator  from  the  twentynsixth  has  the 
floor. 

Senator  Johnson  —  Therefore,  as  I  was  saying,  a  campaign  in 
which  every  individual  and  every  senator  will  have  a  deep  interest^ 
which  will  commence  immediately  upon  the  conclusion  of  the  elec- 
tion, in  regard  to  the  election  of  a  United  States  senator,  and  I 
would  like  to  ask  whether  the  Senate  will  be  prepared  better  at  that 
time  than  any  other,  and  will  they  be  prepared  to  take  up  the  Prin- 
dle  case  better  at  that  time  than  they  will  the  Curtis  case  ?  You 
see  I  am  getting  right  down  to  the  question  now,  as  to  which  case 
they  will  take  up. 
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Senator  Winslow  —  We  are  to  t^ke  them  both  up. 

Senator  Johnson — The  impropriety  of  that,  Mr.  President,  is' the 
fact,  as  is  apparent — as  has  been  apparent  in  this  case — ^the  witnesses 
in  the  Curtis  case  have  been  sabpO&naed  to  attend  here  by  the  11th 
The  Prindle  case  was  to  be  disposed  of  on  the  10th.  The  witnesses, 
as  I  understand,  have  all  been  subpcenaed,  and  if  they  have  not 
arrived  they  will  be  here  to-morrow  morning ;  but  make  a  specific 
day  in  which  the  Prindle  case  is  to  be  disposed  of,  and  then  allowing 
whatever  time  is  necessary  to  dispose  of  the  Prindle  case,  so  that  the 
witnesses  in  the  Curtis  case  may  be  subpoenaed  for  the  Curtis  case, 
and,  it  seems  to  me,  that  wiU  be  an  improvement. 

Senator  D.  P.  WooD-^-Mr.  President :  That  is  a  very  reasonable 
Bnggestion  of  the  senator  from  the  twenty-sixth ;  it  had  occurred  to 
me,  but  there  was  a  little  difficulty  in  embodying  it  in  my  motion, 
and  still,  if  the  senator  desires  it,  I  will  do  so. 

Senator  J.  "Woods — ^We  can  probably  ascertain  by  counsel  what 
length  of  time  will  be  taken  in  the  disposition  of  this  case ;  I  think 
it  wiU  consume  about  two  days ;  I  think  that  is  as  near  as  we  can 
gaess  at  it. 

Mr.  Mtgatt — ISot  beyond  two  days  on  both  sides ;  we  think  we 
might  dispose  of  it  in  one  day ;  We  are  willing,  on  our  part,  to  make 
it  short. 

Senator  Bbnediot — ^Mr.  President :  It  will  be  remembered  we  took 
short  of  three  days  to  make  the  decision  in  Judge  Barnard's  case,  and 
here  are  fifty-four  charges ;  we  have  to  call  the  ayes  and  noes  on 
fifty-four  items,  and  take  every  senator's  vote. 

Senator  D.  P.  Wood — ^Mr.  President :  My  own  judgment  of  it  is 
that  we  cannot  dispose  of  the  Prindle  case  in  less  than  three  days ; 
taking  into  consideration  the  charges,  after  the  summing  up  is  closed, 
and  the  vote,  I  don't  think  we  can  dispose  of  it  in  less  than  three 
days,  and  if  we  did  get  through  in  less  than  three,  that  the  Curtis 
witnesses  might  not  be  here,  therefore  I  would  allow  for  two  days, 
concluding  the  Curtis  witnesses  would  be  here  one  day  in  advance, 
for  the  sake  of  having  no  failure  to  connect.  Therefore,  at  the  sug- 
gestion of  the  senator  from  the  twenty-sixth,  I  will  amend  my 
motion  to  allow  two  days  for  the  disposition  of  the  Prindle  case, 
setting  down  the  Curtis  case  for  tlie  22d.  That  will  be  Friday, 
rather  an  unfavorable  day  to  begin  the  trial  of  a  case,  but  as  ,we  shall 
then  be  in  the  latter  part  of  the  year — 

Senator  Winslow — Will  the  senator  allow  me  a  question  ?  Do  ^e 
onderstand  him  to  say  that  it  would  bo  unfavorable  for  the  people 
•r  the  accused  t 
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Senator  D.  P.  Wood — In  the  first  place,  to  the  probability  of  the 
senators  being  in  their  places  on  Friday  to  commence  the  case ;  ihe 
probability  is,  if  they  follow  the  usnal  course,  they  will  adjourn  aboat 
that  day  over  to  the  next  week ;  but,  sir,  for  the  sake  of  having  the 
day  fixed  on  which  the  Curtis  case  is  to  be  taken  up,  I  will  amend 
the  motion  by  fixing  the  twenty-second.  I  wish  to  say  one  word,  which 
seems  to  have  been  made  necessary  by  some  remark  which  has 
dropped  from  the  senator  from  the  twenty-sixth,  I  presume  inadver- 
tetitly.    One  would  suppose  that  the  disposition  of  the  case  that  has 
been  made  by  the  Senate  has  been  governed  somewhat  by  considera- 
tions which,  I  think,  are  foreign  from  the  mind  of  every  senator  who 
has  voted  upon  it.    Now,  sir,  it  is  to  be  borne  in  mind,  that,  in  order 
to  dispose  of  any  of  these  cases  under  the  Constitution  ;  to  dispose 
of  them  as  the  people  expect  they  will  be  disposed  of,  we  must  have 
twenty-two  senators  here  present  at  least ;  and  then,  in  case  a  case  is 
made  out  where  there  is  no  question  of  the  duty  of  the  Senate  to 
convict,  unless  there  is  twenty-two  votes  present  the  party  cannot  be 
convicted ;  now,  it  is  notorious  that  we  have  not  that  number  here, 
and  there  is  no  probability  that  we  shall  be  able,  at  this  time  of  the 
year,  to  keep  that  number  here,  and  it  is  worse  than  futile  for  us  to 
go  on  with  one  of  these  cases  without  a  larger  number  than  that  to 
participate  in  the  decision.    Now,  sir,  the  senator's  friends  are  not 
here;  there  is  only  .three-sevenths  of  the  democratic  vote  present 
here,  and  they  are  so  engaged  in  the  exciting  political  campaign 
going  on,  I  have  no  expectation  they  will  be  here — 

Senator  Johnson — Tweed  has  gone  to  Europe. 

Senator  D.  P.  Wood — That  may  be,  but  he  is  not  here,  and  his 
vote,  the  senator  knows,  counts  just  the  same  as  if  he  were  here  and 
voting  for  an  acquittal ;  with  this  state  of  facts,  having  sat  the  whole 
year,  from  the  first  day  of  January  until  now,  almost  in  continual 
session,  it  is  more  than  can  be  expected  that  this  Senate  shall  be  kept 
full  at  this  time  of  the  year,  and  I  don't  make  this  suggestion  to  bring 
any  reproach  or  censure  upon  the  senator's  friends  and  persons  who 
are  not  here,  or  upon  any  others ;  it  is  with  the  utmost  diiBculty  that 
these  senators  are  here  who  are  here  to-day ;  some  of  them  came 
here  avowedly  to  make  a  quorum,  that  they  might  adjourn,  announc- 
ing they  can  be  here  no  longer  than  a  single  day.  It  is  of  no  conse- 
quence that  we  should  decide  these  questions  to-day,  this  month,  or 
next  month ;  it  is  of  vast  importance  that  when  they  are  decided  thej 
should  be  decided  by  a  full  Senate,  and  decided  deliberately  after  a 
careful  consideration ;  and  I  think  the  people  of  the  State  of  New 
York  will  appreciate  the  action  of  this  Senate,  not  only  in  what  it 
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has  done  but  in  what  it  proposes  to  do ;  that  when  it  proposes  to 
adjourn  to  a  time,  that  there  shall  be  a  full  Senate  ready  and  able  to 
perform  every  duty  as  the  people  expect  they  will  perform  it.  I 
have  said  this  much  that  it  might  go  out  that  there  was  no  improper 
motive  actuating  this  body  in  taking  the  action  it  has  taken  to-day. 

The  question  was  submitted  to  the  Senate,  on  the  motion  of  the 
senator  from  the  twenty-second,  that  on  the  20th  day  of  November 
next,  at  ten  o'clock,  a.  m.,  the  case  of  Judge  Prindle  be  proceeded  with, 
and  that  on  the  22d  day  of  November,  at  10  a.  m.,  or  immediately 
after  the  conclusion  of  the  case  of  Judge  Prindle,  that  the  case  of 
Judge  Curtis  be  taken  up  and  the  trial  then  proceeded  with,  and 
that  the  Clerk  notify  the  respective  parties  of  this  adjournment,  and 
the  witnesses  subpoenaed  in  the  Curtis  case,  and  resulted  as  follows : 
affirmative,  17 ;  negative,  2. 

Senator  WmsLow  —  Mr.  President:  I  move  the  Senate  do  now 
adjourn. 

The  question  was  submitted  to  the  Senate,  on  the  motion  of  the 
senator  from  the  eighteenth,  and  decided  in  the  affirmative.  The 
Presidknt  announced  the  Senate  adjourned  until  the  20th  day  of 
November  next,  at  10  a.  m. 


November  20^,  1872,  10  a.  ic 

Senate  met  in  pursuant  to  adjournment. 

Senator  Bbnediot  the  chair. 

The  Clsbk  called  the  roll  and  announced  the  presence  of  fourteen 
senators. 

Senator  Chattibld — Mr.  President :  I  move  that  we  take  a  recess 
until  four  o'clock  this  afternoon. 

Senator  Tieicann —  Mr.  President :  If  I  am  in  order  I  suggest  an 
amendment  to  that,  to  direct  the  Clerk  to  telegraph  to  all  the  absent 
members,  and  state  to  them  the  necessity  of  Uieir  being  here.  Will 
the  gentleman  accept  the  amendment ! 

Senator  Diokinson  —  Mr.  President :  I  move  to  amend,  to  make 
it  three  o'clock  instead  of  four.  I  think  it  is  necessary  to  get  to 
business  as  soon  as  possible,  and  the  trains  will  be  in  from  New 
York  and  the  west  by  that  time. 

The  question  was  submitted  to  the  Senate  on  the  motion  of  Sen- 
ator Dickinson,  and  it  was  declared  lost ;  Senator  Dickinson  called 
for  a  count  on  his  amendment,  which  resulted  as  follows :  Affirma- 
tive, 6;    negative,  4;    whereupon  the  amendment  was  declared 
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carried.     The  resolution  Was  then  sabmitted  to  the  Senate  as 
amended,  and  declared  carried. 


Senate  reassembled  at  3  p.  m.,  November  20, 1872. 

The  Clerk  called  the  roll,  and  announced  the  presence  of  nine- 
teen senators. 

The  P&EsiDBNT — The  Ohair  understands  the  first  business  in  order 
is  the  argument  of  the  counsel;  is  the  counsel  ready  to  proceed? 

Mr.  Peckhah — Mr.  President :  So  far  as  the  counsel  for  the  people 
are  concerned,  we  would  say  that  we  are  entirely  ready  to  proceed, 
but  that  it  do'es  not  seem  to  us  very  appropriate  to  go  on  with  the 
argument  in  a  case  of  this  kind  where  we  require  two-thirds  of  all  the 
senators  elected  to  the  Senate  to  convict  the  accused,  and  where,  with 
the  number  present,  we  could  not  secure  a  conviction  even  with  the 
unanimous  vote  of  every  senator ;  this  case  has  been  tried,  and  the 
evidence  closed  last  July ;  from  that  time  until  this  the  Senate  has 
been,  so  far  as  this  case  is  concerned,  in  recess,  but  they  have  heard 
another  and  very  important  cause  where  many  witnesses  were 
examined,  and  just  got  through  with  a  political  canvass  which  I 
suppose  has  taken  up  some  of  the  time  of  the  members  of  the  Senate, 
and  I  do  not  believe  that  any  member  of  the  Senate  is  to-day  in  that 
condition,  as  to  the  knowledge  of  this  case,  that  he  is  prepared  to 
vote  upon  it  without  some  more  examination,  and  certainly  some 
argument  of  counsel  in  regard  to  the  case ;  that  being  so,  it  seems  to 
me  that  if  it  could  by  any  possibility  be  done,  a  larger  number  than 
a  mere  quorum  should  be  present  here  to  listen  to  the  argument  of 
the  counsel,  if  the  arguments  of  counsel  are  to  have  any  weight  at  all. 
If  they  are  simply  for  the  purpose  of  going  through  a  farce  or 
unnecessary  form,  why,  of  course,  as  few  senators  here  to  hear  those 
arguments  the  better.  But  it  seems  to  me  that,  with  the  time  that 
has  elapsed  since  the  Senate  has  heard  the  testimony  in  this  case, 
and  with  the  circumstances  that  have  taken  place  since  that  testi- 
mony has  closed,  the  case  and  the  evidence  is  now  so  much  out 
of  the  mind  of  the  senators  that,  without  the  benefit  of  an  oral  argu- 
ment of  the  cause,  they  are  not  ready,  and  cannot  be  ready,  to  pro- 
ceed to  a  vote  in  this  case.  The  counsel  employed  for  the  people, 
and  for  the  respondent  also,  have  given  this  case,  of  course,  more 
thought  and  a  very  close  examination  since  the  Senate  was  here  in 
July  and  since  the  evidence  closed,  and,  of  course,  they  will  be 
prepared  to  refer  the  senators  to  that  particular  class  of  testimony  in 
support  of  or  in  defense  of  any  alleged  jcharge  in  the  case  that  they 
necessarily  ought  to  have  in  their  mind,  fresh  and  familiar  to  them, 
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before  proceeding  to  vote  upon  a  question  of  this  importance,  both 
to  the  State  at  large  and  to  the  respondent  in  this  case ;  and  I  there- 
fore ask,  under  these  circumstances,  feeling  that  justice  cannot  bo 
done  in  this  case,  and  that  a  vote  cannot  be  reached  understandinglj 
by  the  senators,  until  sufficient  t()  convict  the  respondent,  if  he  ought 
to  be  convicted,  unless  this  testimony  be  commented  upon  and 
brought  to  the  recollection  of  the  Senate  more  at  largo  than  would 
be  done  where  we  have  but  seventeen  senators  present,  and  as  I  said 
before,  where  you  would  have  to  have  more  than  a  unanimous  vote 
of  those  present  before  a  conviction  could  be  secured.  We,  there- 
fore, respectfully  beg  leave  of  the  Senate  to  ask  that  we  be  not 
forced  to  go  to  an  argument  of  this  cause  before  a  tribunal  where, 
as  in  the  present  instance,  .at  the  present  time,  we  must  have  more 
than  the  unanimous  vole  of  the  senators  hearing  us  before  we  can 
secure  the  constitutional  vote  necessary  to  a  conviction. 

Mr.  Mygatt  —  Mr.  President:   It  is  now  one  year  since  Judge 
Priadle  was  last  elected  to  the  office  of  county  judge ;  it  is  more  than 
one  year  since  the  accusations  upon  which  he  has  been  tried  before 
the  Senate  were  made  against  him ;  the  subject  has  been  a  constant 
subject  of  excitement  in  the  county  where  I  live  for  tho  year  past ; 
it  was  before  the  people  at  the  election  a  yetr  ago ;  it  was  before  the 
grand  jury  of  the  county  for  ten  days;  it  has  been  before  the  peo- 
ple ever  since  ;  it  has  been  before  this  Senate  now  nearly  ten  months ; 
it  was  presented  to  the  Governor  soon  after  the  commencement  of 
the  session  in  January  last.     Judge  Prindle  has  obeyed  all  the  cita- 
tions that  have  been  issued  against  him  ;  he  has  been  present  before- 
all  the  meetings  of  this  honorable  Senate ;  he  came  before  the  Gover- 
nor when  summoned,  and  has  come  to  the  city  of  Albany  some  ten> 
times  to  answer  the  charges  and  attend  the  hearing.    I  may  not  b^ 
accurate  in  the  number,  but  it  is  something  like  that.     He  has  always 
been  ready  to  meet  the  accusations  against  him,  and  he  is  now  ready 
to  have  this  matter  concluded  before  this  honorable  body;   it  is* 
oppressive  to  him  the  longer  it  is  delayed.     We  proposed  in  July 
last,  before  the  close  of  tho  evidence,  to  submit  the  case  without  any 
argument.     There  was  then  a  full  quorum  present,  and  there  wad 
fluflScient  senators  present  to  convict  or  acquit.   There  is  no  certainty 
that  there  will  be  many  more  senators  present  during  this  year,  and 
if  it  is  to  be  adjourned  to  a  future  day,  that  is  during  this  year, 
what  assurance  is  there  that  there  will  be  many  more  senators  than 
there  are  now  present  ?    I  am  informed,  perhaps  not  correctly,  that 
the  Clerk  has  information  from  some  senators  that  they  cannot  be 
l^erc  at  this  time,  and  it  may  be  that  there  are  so  many  senator* 
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absent  that  even  if  the  time  is  extended  for  a  few  days,  or  few 
weeks,  there  will  be  no  assurance  of  their  being  present  in  the 
future.  We  do  not  propose,  upon  our  side,  to  make  an  elaborate 
argument  to  this  Senate.  We  come  here  three  counsel  upon  a  side, 
but  we  propose  to  confine  our  argument  to  one,  upon  our  side,  as  *■ 
sufficient  to  argue  this  case;  I  understand  on  the  other  side  two 
counsel  will  argue.  In  that  event  I  suppose  one  will  open  and  we 
will  reply,  and  the  gentleman  reply  to  us,  which  will  conclude  the 

'  whole  matter.  I  do  not  know  that  this  is  fixed  upon  as  a  final  con- 
clusion, but  that  is  the  present  Idea  we  have  of  the  case ;  but  we 
must  most  earnestly  insist  against  any  postponement  whatever  in 
this  case,  as  being  oppressive  to  Judge  Pr indie,  who  is  entitled  to  a 
speedy  trial:  he  is  sitting  now  as  county  judge  in  the  county  of 
Chenango,  constantly  trying  causes  of  the  greatest  magnitude,  and 
so  long  as  this  proceeding  is  pending,  his  power,  his  position,  is  very 
much  impaired,  and  he  should  be  removed  from  office  or  honorably 
acquitted  by  this  Senate,  that  the  course  of  justice  may  go  on 
smoothly  and  not  be  interrupted  by  these  proceedings.  We,  there- 
fore, ask  that  this  case  proceed  at  once. 

Mr.  Peckham  —  Mr.  President :  A  single  word  in  reply ;  it  seems 
\o  me  that  unless  this  case  is  to  terminate  in  a  i'arce,  that  the  appli- 
cation that  is  made  on  the  part  of  the  people  should  be  granted. 
Suppose  we  were  to  go  on,  in  accordance  with  the  request  now  made 
by  the  counsel  for  the  respondent,  and  finish  this  case,  and  by  the 
time  we  have  finished  it  find  but  seventeen  or  eighteen  or  nineteen 
^nators  present,  what  is  the  use  of  going  on  ?  What  is  the  use  of 
taking  a  vote  ?  Suppose  you  had  an  unanimous  opinion  of  every 
senator  that  the  respondent  was  guilty  and  ought  to  be  removed, 
what  good  would  that  do  the  people  of  the  State  —  the  people  of 
Clienango  county,  who  are  so  deeply  interested  in  this  event  ?  None 
whatever.  And  the  very  fact  that  my  learned  friend  on  the  other 
^de  is  seemingly  so  anxious  to  go  on,  under  the  state  of  facts  here 
tifvday,  it  seems  to  me  is  a  strong  reason  —  almost  a  demonstration  — 

^  why  this  Senate  should  not  insist  upon  having  the  argument  go  on 
V^hile  there  is  not  a  sufficient  number  present,  listening  to  it,  to  vote 
E^  conviction  and  removal  of  the  accused,  if  he  should  receive  the 
unanimous  vote  of  every  senator  present.  In  regard  to  summing 
i|)  here,  my  understanding  was,  at  the  time  the  Senate  adjourned  in 
.)  uly  last,  that  there  would,  probably,  but  one  counsel  argue  on  a 
fiddc,  and  the  counsel  for  the  people  had  come  here  in  September 
last  prepared  for  but  one  counsel.  When  we  arrived  here,  as  1 
miderstood  it,  it  was  a  request,  made  on  the  part  of  the  other  side, 
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that  two  sliould  sum  up,  in  order  that  they  might  learn  the  side  of 
the  case  that  we  took  —  the  points  we  proposed  to  make. 

Mr.  E.  H.  Peindlb  —  I  suppose  the  only  talk  was  between  Mr. 
Stanton  and  myself. 

Mr.  Peckham  —  Certainly  it  was. 

Mr.  E.  H.  Peindle  —  Mr.  Stanton  is  well  aware  of  that,  and  can 
state  about  it.  We  have  had  no  understanding  about  it  as  to  how 
many  should  sum  up  on  either  side ;  there  was  nothing  of  the  kind. 
After  we  came  into  the  Senate,  Mr.  Stanton  informed  me  that  he 
didn't  care  to  have  but  one  sum  up  on  a  side,  and  we  acquiesced  in 
that  arrangement,  and  immediately  after  the  adjournment  was 
announced,  Mr.  Stanton  stated  to  me  that  they  might  possibly,  in 
view  of  the  adjournment,  want  two,  and  I  have  not  been  able  to 
ascertain  until  to-day  whether  two  were  desired  upon  that  side  or 
one,  but  we  had  come  to  the  conclusion  that  but  one  would  speak  on 
our  iride. 

Mr.  Pkckiiam — That  was  my  understanding  of  the  question,  as 
derived  from  Mr.  Stanton ;  that  from  the  talking  between  the  two 
(Mr.  Prindle  and  Mr.  Stanton),  there  had  been,  as  I  understood,  a 
desire  expressed  on  the  part  of  the  respondent's  counsel  that  more 
than  one  should  sum  up  on  the  part  of  the  people,  in  order  that 
they  might  be  possessed  ot'  the  points  taken  on  our  side,  and  thus  to 
enable  them  to  answer  them  in  their  defense.  However  that  may 
be,  acting  under  that  impression,  and  with  tliat  view  since  the 
adjournment  of  the  Senate  in  September,  I  had  prepared  myself  to 
make  a  general  summary  of  the  evidence,  in  reply  to  the  counsel 
I  n  the  other  side,  and  closing  the  case  on  the  part  of  the  people ; 
and  as  I  had  understood  from  Mr.  Stanton  he  had  prepared  himself 
in  regard  to  the  evidence  as  to  each  one  of  these  charges,  which  I 
have  no  doubt  senators  must  desire  to  have  in  their  heads  in  some 
form  or  other,  so  that  they  may  give  a  vote  understandiugly  upon 
this  question,  and  therefore  Mr.  Stanton  had,  as  I  understand,  pro» 
pared  himself  to  refer  to  different  witnesses,  and  the  testimony  given 
by  each  in  support  of  each  charge  made  in  this  bundle  of  charges, 
and  also  referring  to  the  evidence  on  the  part  of  the  accused,  in  re- 
lation thereto,  as  far  as  that  goes.  If  they  do  not  desire  that,  why 
of  course  it  can  be  gone  through,  the  argument  may  be  made  by  one 
coaneel,  but  of  course  the  time  spent  by  that  one  counsel  in  going 
through  the  same  kind  of  argument,  referring  to  the  same  kind  of  tes- 
timony, will  betaken  up  exactly  the  same  whether  made  by  one  or  two, 
and  in  the  one  case  the  counsel  for  the  other  side  don't  have  the  benefit 
of  the  presentation  of  the  caSe  on  that  point ;  however  that  may  be, 
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we  are  not  strenuous  on  that  point.  The  Senate  will  decide  for 
themselves  in  that  matter.  What  we  do  desire  is,  that  when  this 
argument  is  had ;  when  M^e  are  to  refer  this  court  to  the  evidence 
which  we  say  is  taken,  and  now  lies  in  this  record,  that  the  senators 
who  are  to  pass  upon  that  record  shall  hear  one  side  of  the  case,  mi 
shall  have  the  testimony,  which  we  say  conduces  unerringly  and  cer- 
tainly to  the  condemnation  of  this  accused,  placed  before  them  in  such 
a  manner  that  they  can  see  it  and  refer  to  it,  and  have  their  recollec- 
tions refreshed  upon  it  with  a  full  knowledge  of  its  importance,  and 
of  the  testimony  that  has  been  taken  in  the  case.  That  is  all  we  ask ; 
if  this  case  is  to  go  on  now,  and  is  to  be  pressed  on  in  such  a  way 
that  the  Senate  themselves,  not  a  member  of  which  really,  at  this 
present  time,  recollects  all  the  testimony  taken  in  this  case,  or  has 
his  recollection  drawn  to  those  particular  parts  of  the  testimony 
which  the  counsel  for  the  prosecution  may  regard  as  necessary  and 
vital  in  this  case,  and  yet  insists  we  shall  argue  this  case  in  that  man- 
ner, there  need  be  no  word  on  the  other  side.  They  may  say  :  "Take 
your  vote,  gentlemen ;  let  there  b6  an  unanimous  vote  of  condemna- 
tion, and  we  snap  our  fingers  in  your  face  ;  you  have  not  a  sufficient 
number  here  to  make  this  a  proceeding  which  can  be  effectual,  and 
.which  can  result,  even  if  you  find  a  verdict  of  guilty,  in  the  removal 
of  the  respondent  from  office."  It  may' be  added,  of  course,  that 
some  other  senators  may  come  liere  at  some  future  time  and  look 
over  this  testimony  at  some  future  period,  and  then  the  Senate  may, 
at  some  future  time,  come  to  a  decision  in  regard  to  it ;  but  the 
question  that  is  to  be  addressed  to  you  as  senators,  as  sensible  men, 
as  whether  you  think  that  conduces  to  justice  in  this  case ;  to  an 
intelligent  discharge  of  your  duties  in  this  case;  and  to  the  duty 
of  the  other  senators  who  will  not  have  heard  one  word  of  the 
argument,  and  who  may  not  have  heard  one  syllable  of  the  testi- 
mony, and  yet  vote  upon  a  question  of  this  importance,  with  not  a 
particle  of  knowledge  of  what  took  place  in  this  court,  except  what 
they  may  derive  by  the  perusal  of  this  dry  record  as  taken  in  thiB 
book.  Under  these  circumstances,  I  say  as  counsel  for  the  people  in 
this  matter,  for.  the  prosecution,  we  should  regard  it  as  nothing  more 
nor  less  than  an  aboudonment  entirely  of  this  prosecution,  as  a  result 
fercical  in  its  nature,  to  go  on  now  and  argue  this  case,  and  to  pretend 
gravely  to  call  the  attention  of  the  senators  to  evidence  which  they 
have  not  heard  in  months;  and  there  are  senators  absent  to-day  who 
may  not  have  heard  a  single  word  of  this,  and  yet  they  are  to  be 
called  upon  at  some  future  period,  indefinite  in  its  nature,  and  with- 
out the  benefit  of  any  oral  argument  whatever,  without*  the  benefit 
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of  having  seen  or  heard  one  of  the  witnesses,  to  bo  called  to  aid  and 
assist  the  rest  of  the  Senate  in  order  to  form  a  constitutional  quorum, 
so  to  speak,  upon  which  it  would  be  the  merest  farce  in  the  world, 
pven  upon  the  record,  to  take  a  vote.  The  farce  remains  exactly  the 
same,  it  seems  to  me,  if  the  senators  who  are  thus  called  in  to  aid  the 
senators  now  present  upon  the  question,  if  they  know  nothing  about 
it,  excepting  what  they  may  have  heard  or  read  months  ago,  without 
having  their  attention  called  to  parts  of  that  testimony — its  material- 
ity— by  persons  who  have  spent  weeks  in  that  labor  since  the  adjourn- 
ment of  this  Senate.  Of  course,  it  rests  entirely  with  this  Senate  to 
say  what  they  will  do  under  these  circumstances ;  but  if,  as  it  seems 
to  me  now,  there  is  not  that  majority  here  now  which  there  ought  to 
be,  why,  I  suppose,  by  an  adjournment  until  to-morrow,  they  can 
send  their  sergeant-at-arms,  or  notification  in  some  form,  to  those 
senators  now  absent  and  who  may  be  procured  to  attend  upon  this 
session,  so  that  their  attendance  shall  be  procured  and  they  w^iil  be 
in  their  places  to  hear  the  argument  on  the  part  of  the  people  and 
on  the  part  of  the  defense ;  otherwise,  it  seems  to  me  this  trial 
results  in  a  simple,  unmitigated  and  total  failure. 

Senator  Benedicjt — Mr.  President :  It  seems  to  me  that,  for  the 
purpose  of  this  investigation,  with  the  view  the  Senate  has  taken  of 
it  hitherto,  we  are  but  a  committee.  We  are  not  a  quorum,  because 
we  cannot  take  any  vote  upon  this  question  which,  as  has  been  said 
by  one  of  the  counsel,  if  it  be  unanimous,  would  decide  the  question. 
Now,  it  is  the  practice  of  courts  (as  the  lawyers  who  are  members  of 
the  court  will  well  remember),  if  there  is  a  member  of  the  court  who' 
has  not  heard  the  argument,  he  begs  to  be  excused  and  does  not  join 
in  the  decision,  so  that  he  takes  no  part  in  the  decision  because  he  did 
not  hear  the  argument.  If  there  is  any  thing  in  the  world  that 
ought  to  be  heard  by  the  Senate,  in  a  reasonably  full  Senate, 
it  seems  to  me  it  is  the  argument  of  the  cause.  Lawyers,  pep- 
haps,  take  too  ready  a  view  of  that — come  to  that  conclusion, 
perhaps,  too  readily — that  they  are  arguments  of  a  great  deal 
of  importance,  and  I  think  they  are,  and  I  want  to  hear  the 
argument  of  counsel  in  this  case,  and  here  I  am,  and  others  want 
to  hear  the  argument,  but  they  are  not  here ;  but  ought  we,  under 
these  circumstances,  to  force  this  discussion  under  such  circumstances 
that  when  we  come  to  take  the  vote,  whenever  it  will  be,  there  will 
be  a  large  portion  of  the  senators  that  will  have  just  grounds  to  say, 
not  having  heard  the  evidence  or  the  argument,  "  I  decline  to  take 
part  in  the  decision  of  this  case ;"  and  then  we  find  ourselves  without 
a  quorum  of  senators  who  will  join  in  the  decision  ?    Just  so  far  as 
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this  thing  is  judicial,  just  so  far  I  think  that  there  should  be  an  oppor* 
tunitj  given  to  have  the  subject  fully  discussed.  I  shall  concur,  so 
far  as  that  is  concerned,  in  the  suggestion  that  has  been  made  here, 
that  it  is  quite  possible  we  may  not  get  a  full  Senate.  Several  sena- 
tors are  sick,  and  some,  it  is  understood,  will  necessarily  be  absent 
the  whole  of  the  residue  of  this  year.  I  should  think  it  quite  prac- 
ticable— quite  just — that  we  should  hear  this  argument  in  one  of  the 
tirst  days  of  January  in  this  session,  when  this  Senate  will  be  fall, 
or  all  the  senators  we  can  expect  to  have  here.  In  the  first  week  of 
January  hear  the  argument,  and  dispose  of  the  case  then.  I  feel  a 
very  strong  conviction  that  we  shall  have  a  short  session  of  this 
autumn  session ;  I  hope  it  will  be  otherwise  if  the  case  goes  on. 
But,  it  seems  to  me,  there  is  the  greatest  force  in  the  suggestionB 
made  by  counsel,  that  we  should  not  hear  the  case  argued  before 
eighteen  or  nineteen  senators  alone,  to  the  exclusion  of  others.  If 
they  are  not  willing  to  take  any  action  about  it  until  as  late  a  period 
as  I  suggested,  then  we  ought  to  go  over  until  to-morrow.  I  believe 
there  are  one  or  two  senators  in  town  who  are  not  here  now.  Some 
one  says  to-morrow  we  may  have  more,  but  I  do  not  think  it  likely 
that  to-morrow  we  will  have  what  we  call  a  full  Senate.  I  have  no 
hesitation  in  saying  that  I  should  prefer  that  the  further  hearing  of 
this  case  should  go  to  the  first  Tuesday  or  the  first  Wednesday  in 
January  next.  We  meet  the  first  Tuesday.  I  had  as  lieve  say  the 
first  Tuesday  as  any  other  day,  I  only  put  it  the  first  Wednesday 
00  as  to  allow  all  the  senators  to  get  together  at  that  time.  If  the 
public  service  was  sufiEering  in  Chenango  county — ^if  Judge  Prindle 
was  suspended  in  his  duty — then  I  should  be  for  hurrying  this 
thing  on. 

Senator  Pbrey  —  Mr.  President :  I  regret  to  be  called  upon  to 
interrupt  the  senator.  Of  course,  his  remarks  are  intended  to  bo 
addressed  to  the  Senate,  and  I  think  if  we  discuss  this  proposition 
Among  ourselves  we  should  go  into  private  consultation;  before 
doing  that,  however,  if  the  senator  will  allow  me,  I  should  like  to 
inquire  what  is  the  condition  of  the  Curtis  case  ?  Are  we  to  proceed 
with  that  ?    When  is  it  to  be  taken  up  ? 

The  Pbesident  —  So  far  as  tlie  Chair  has  any  information,  it  will 
be  taken  up  immediately  on  the  close  of  this  case.  I  am  intbrmed 
the  witnesses  are  subpoenaed  to  be  here  on  Friday  next,  by  the 
Clerk. 

Senator  Pebby — Mr.  President:  If  there  are  to  be  no  further 
remarks  made  by  the  attorneys  in  the  case,  I  move  that  we  go  into 
private  consultation. 
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Tlie  President  submitted  to  the  Senate  the  motion  of  Senator 
Perry,  and  declared  it  carried. 

Whereupon  the  Senate  went  into  secret  session. 

At  the  opening  of  the  doors  the  President  made  the  following.' 
annoancement : 

The  Chair  will  state,  for  the  information  of  the  counsel  of  the 
people  and  the  counsel  of  the  .respondent,  in  the  case  of  Judge' 
Prindle,  the  Senate  have  adopted  a  resolution  postponing  the  further 
consideration  of  the  case  until  to-morrow  morning  at  ten  o'clock,  at 
which  time  thej  have  directed  that  the  argument  of  the  ease  shall 
proceed. 

Mr.  Peokham —  Mr.  President :  That  means  we  are  to  see  then 
whether  we  are  to  have  more  than  a  mere  quorum  or  not  i 

The  PBKsroENT  —  The  Chair  will  say  in  answer  to  the  inquiry  of 
the  counsel,  that  it  will  be  impossible  for  the  Senate  to  proceed 
without  a  quorum.  The  supposition  is,  and  the  understanding  of 
the  Chair  is,  that  if  a  quorum  is  present  the  argument  will  then  be 
proceeded  with ;  although,  of  course,  the  Senate  reserve  to  them- 
selves the  right  to  take  any  other  action  different  from  that  to- 
morrow morning  if  the  circumstances  warrant.  I  might  say  in 
explanation  of  that  action  (perhaps  it  is  proper  I  should  do  so),  that 
it  has  been  suggested  that  in  case  simply  a  quorum  of  the  Senate  is 
present,  the  argument  of  the  case  be  printed,  and  that  it  be  placed 
before  the  senators  who  are  absent,  in  order,  when  a  decision  is 
reached,  that  they  may  then  participate  in  that  decision,  although  I 
do  not  know  that  the  Senate  adopted  any  express  rule  of  that  char- 
acter. 

Senator  D.  P.  Wood — Mr.  President:  I  will  state  to  the  counsel 
that  there  is  a  strong  probability  that  to-morrow  we  shall  have  more 
than  twenty-two  senators  present,  without  much  doubt,  if  not  twenty- 
five  or  twenty-six. 

Mr.  Pegkham  —  Mr.  President:  In  that  event,  of  course,  we  have 
nothing  to  say  one  way  or  the  other.  If  there  should  be'  any 
number  less  than  sufficient  to  convict,  we  may  make  appropriate 
remarks  when  the  time  comes. 

Senator  Lowery  —  Mr.  President :  I  move,  sir,  that  the  Clerk  be 
'instructed  to  telegraph  the  absent  senators  to  be  here  to-morrow 
morning  at  ten  o'clock. 

Senator  Tiemann  —  Will  the  senator  name  the  senators  whom  he 
would  have  the  Clerk  telegraph  to  ? 

Senator  Loweey  —  Yes,  sir;  all  the  absent  senators. 
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Senator  Tiemann  —  Does  the  senator  mean  to  include  those  who 
have  sent  word  that  they  are  sick,  and  unable  to  attend  ? 

Senator  Lowery —  I  think  it  is  well  enough  to  telegraph  them  all ; 
I  understand  one  or  two  of  the  senators  cannot  be  brought  here  by 
to-morrow;  perhaps'the  Clerk  ought  to  be  left  to  his  own  judgment 
in  that  respect. 

Senator  Tiemann  —  There  is  one  senator  who  has  never  taken  his 
seat ;  shall  he  be  telegraphed  to  t . 

Senator  Lowery  —  It  is  time  he  were  here,  if  he  is  to  come  at  all. 

Senator  D.  P.  Wood  —  Mr.  President:  I  wish  to  add,  as  an 
amendment,  that'he  also  state  to  them  that  the  Senate  are  prevented 
from  proceeding  with  the  business  for  wliich'they  ai-e  assembled,  in 
consequence  of  their  absence,  and  unless  they  make  their  appear- 
ance there  will  be  a  call  of  the  Senate. 

Senator  Tiemann — Mr.  President:  The  senator  elected  in  place 
of  Mr.  Hardenburgh  would  have  a  right  to  take  his  place  here  to- 
morrow, if  he  has  the  certificate  of  election. 

Senator  D.  P.  Wood  —  Mr.  President :  In  relation  to  the  number 

I 

of  senators  the  Clerk  should  telegraph  to,  he,  of  course,  will  exercise 
his  discretion.  He  won't  telegraph  a  man  who  has  not  got  his  cer- 
tificate, and  it  would  not  include  him,  and  it  would  not  include  the 
senator  from  the  fourth,  because  he  has  never  been  here.  We 
have  instructed  the  Clerk  several  times  to  telegraph,  and  he  has 
exercised  his  discretion,  and  there  may  be  some  that  can  come  that 
we  don't  think  now  can  come. 

The  question  was  submitted  to  the  Senate  and  declared  carried. 

Senator  Chatfield  —  Mr.  President :  I  move  the  Senate  do  now 
adjourn  until  to-morrow  morning  at  ten  o'clock. 

The  question  was  submitted  on  Senator  Chatfiold's  motion,  and 
it  was  declared  carried. 

Adjourned  to  Kovember  21. 


November  21, 1872,  10  a.  il 

The  Senate  met  pursuant  to  adjournment. 

The  Clerk  called  the  roll,  and  announced  the  presence  of  twenty* 
two  senators. 

The  President  —  The  first  business  in  order  is  the  argument 
in  the  case  of  Judge  Prindle. 
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Mr.  Stanton  arose  and  said : 

Mr.  President  cmd  Senators  : —  You  have  again  assembled  for 
the  purpose  of  completing  the  extraordinary  labors  which  have 
devolved  npon  this  Senate,  in  addition  to  the  jjsual  legislative  and 
executive  duties  of  senators ;  those  labors  imposed  upon  you  by  the 
people  of  the  State  through  the  Constitution  as  a  safeguard,  that 
the  people  may  not  suffer  through  the  improvidence,  the  mistakes 
or  corruption  of  the  people  of  any  county  or  district  who  may  be 
intrasted  with  the  selection  of  judicial  officers ;  that  unfit  and  dan- 
gerous men,  who  have  succeeded  by  means  either  fair  or  fraudulent 
in  getting  into  office,  shall  not  of  necessity  be  continued  therein  to 
prey  upon  the  public ;  and  to  exercise  that  wholesome  control  over 
the  judiciary  of  the  State,  or  shall  tend  to  its  elevation  and  purity. 
In  this  case  of  the  The  People  v.  Horace  O.  Prindle^  county  judge 
of  Chenango  county,  to  which  your  attention  is  again  called,  the 
proofs  have  been  all  takeili,  many  of  you  listened  to  them,  as  they 
were  developed,  and  undoubtedly  recollect  the  main  features  of  the 
case.  Others  of  you  were  unavoidably  absent,  and,  while  you  may 
have  familiarized  yourselves  with  the  proofs,  by  reading  the  printed 
case,  yet  it  is  so  voluminous  that  great  labor  is  necessarily  involved, 
and  without  an  interest  in  the  case  which  can  hardly  be  expected, 
many  points  must  escape  notice,  and  the  relevancy  and  force  of  much 
of  the  evidence  be  unobserved.  For  the  purpose  of  assisting  you  in 
making  the  investigation  required  by  the  Constitution,  you  have 
permitted  counsel  familiar  with  the  facts  to  appear  on  both  sides  of 
the  case  who  have  conducted  the  examination,  and  thus  given  to 
your  investigation  the  form  of  a  trial  at  law. 

As  in  the  summing  up  of  a  cause  heard  by  a  jury,  importance  has 
ever  been  attributed  to  the  arc^uments  of  the  counsel,  as  a  means  of 
eliciting  truth,  calling  attention  to  the  proofs  and  points  feworable  to 
each  side,  that  nothing  of  importance  may  be  overlooked  or  for- 
gotten, so  in  this  case  probably  counsel  can  assist  you  no  more 
effectually  than  by  analyzing  the  evidence,  which  is  voluminous,  and 
grouping  together  under  each  charge  all  that  pertains  to  it,  enab- 
ling you  to  see  at  a  glance  whether  or  not  it  has  been  sustained. 
Especially  does  this  seem  desirable  arid  important,  since,  under  the 
rales,  you  are  to  pass  upon  each  charge  separately.  I  shall,  there- 
fore, in  what  I  have  to  say,  attempt  to  confine  myself  strictly  to  this 
coui'se,  giving  you  as  fair  and  impartial  a  statement  of  the  evidence 
on  both  sides  as  I  shall  be  able  to  give,  and,  in  connection  therewith, 
make  some  remarks  upon  the  nature  and  object  of  the  laws  which 
have  been  violated,  upon  the  force  and  bearing  of  the  evidence,  upon 
118 


ft 
I 


938  PROCEEDINGS  IN  THE 

the  character  of  the  offenses  committed,  and  npon  the  effect  hot  only 
upon  the  jadiciary  of  th6  State,  but  upon  that  vast  army  of  anbordi- 
nate  officers  throughout  our  commonwealth,  whose  official  ^tion  will 
of  necessity  be  guided  by  the  interpretation  which  you,  as  the  high 
est  legislative  body  in  the  State,  shall  put  upon  the  various  statutes 
enacted  by  your  predecessors,  deemed  by  them  essential  to  the  wel- 
fare and  prosperity  of  the  State ;  those  officers  who  will  judge  of  the 
necessity  of  the  observance  and  enforcement  of  such  laws  by  the 
criterion  of  official  duty  which  jjou  shall  establish  as  the  measure  of 
the  faithfulness  of  judicial  officers  intrusted  with  their  administra- 
tion.    It  is  unnecessary  to  dwell  upon  the  importance  of  this  case. 
All  are  fully  impressed  with  this.     An  investigation  originally 
commenced  by  the  board  of  supervisors  of  Chenango  county,  and 
continued  until,  baffled  in  their  efforts  by  the  refractory  conduct  of 
the  respondent,  they  officially  requested  its  continuance  here,  where 
alone  a  remedy  could  be  administered.    Officially  instituted  before 
you  by  the  recommendation  of  the  chief  magistrate  of  the  State  in  a 
special  message  to  you,  thus  making  it  a  prosecution  on  behalf  of  the 
people  of  the  whole  State,  involving  not  only  the  professional  and  offi- 
cial character  of  the  respondent,  but  the  honor  and  standing  of  the 
judiciary  of  the  State,  cannot  but  ^be  important,  whatever  may  be 
the  nature  or  gravity  of  the  offenses  charged.     Before  proceeding  tt> 
a  consideration  of  the  evidence,  I  desire  to  call  the  attention  of  the 
Senate  to  the  law  and  practice  as  to  the  amount  of  proof  required  to 
sustain  a  charge.     Greenleaf  in  his  work  on  Evidence,  vol.  1,  §  56, 
says:  A   second   rule  which  governs  in   the   production  of  evi- 
dence is,    that   it  is   sufficient   if   the  substance  of    the  issue   l)e 
proved ; "  and  in  the  third  volume  of  his  work,  section  twenty-three, 
he  says  this  rule  is  equally  applicable  to  both  criminal  and  civil 
cases.     Again,  in    vol.  1,  §63,  he  says:     '*  In  general,  the  allega- 
tions of  time,  place,  quantity,  quality  and  value,  when  not  descrip- 
tive of  the  identity  of  the  subject  of  the  action,  will  be  found  imma- 
terial, and  need  not  be  proved  strictly  as  alleged.     Thus,  in  trespass 
to  the  person,  the  material  fact  is  the  assault  and  battery,  the  time 
and  place  not  being  material.     And  in  an  action  on  a  policy  of 
insurance,  the  material  allegation  is  the  loss,  but  whether  total  or 
partial  is  not  material.     Thus,  also,  proof  of  cutting  the  precise 
number  of  trees  alleged  to  have  been  cut  in  trespass,  or  of  the  exact 
amount  of  rent  alleged  to  be  in  arrear  in  replevin,  or  the  precise 
value  of  the  goods  taken  in  trespass  or  trover,  is  not  necessary. 
Neither  is  matter  of  aggravation,  namely,  that  which  only  tends  to 
increase  the  damages  and  does  not  concern  the  right  of  action  itself) 
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of  the  substance  of  the  issue."     Again,  in  §  59  of  vol.  1,  speaking 
of  those  words  which  are  merely  formal:     "Thus,  in  trover,  for. 
example,  the  allegation  that  the  plaintiff  lost  the  goods  and  that  the 
defendant  found  them  is  regarded  as  purely  formal,  requiring  no 
proof,  for  the  gist  of  the  action  is  conversion.     So  in  indictments 
for  homicide,  though  the  death  is  alleged  to  have  been  caused  by  a 
particular  instrument,  this  averment  is  but  formal,  and  it  is  sufficient 
if  the  manner  of  death  agree  in  substance  with  that  which  is  charged, 
though  the  instrument  be  different,  as  of  a  wound  alleged  to  have 
been  given  with  a  sword,  be  proved  to  have  been  •  inflicted  with  an 
ax."     And  this  is  the  practice  of  the  court  under  the  strict  rules  of 
the  common  law.     In  Prescott's  trial,  page  195,  the  practice  in 
impeachment  trials,  certainly  more  formal  and  technical  than  this 
proceeding,  is  thus  laid  down  by  the  managers  in  connection  with 
an  exhaustive  citation  of  authorities :     ^^  If  we  examine  the  prece- 
dents we  shall  find  them  conformable  to  this  doctrine.     The  articles 
of  impeachment  state  certain  facts  generally,  importing  some  offense 
or  violation  of  the  law,  without  much  regard  to  time,  place  or  cir- 
cumstance, but  with  suflScient  certainty  to  give  the  accused  direct 
information  of  what  he  is  charged.     The  precise  species  of  crime  or 
offense  is  not  usually,  if  ever,  stated  according  to  common-law  defi- 
nition; but  he  is  charged  with  the  breach  of  some  law  provided  for 
the  case,  with  a  breach  of  trust,  with  a  violation  of  his  oath  of  office, 
with  acting  contrary  to  his  duties,  etc.,  etc.     Such  are  the  articles 
in  the  case  of  Lord  Macclesfield,  etc.,  Warren  Hastings,  Lord  Mel- 
ville and  Judge  Chase.     Such  has  been  our  own  practice  in  the  few 
cases  of  impeachment  which  have  occurred  since  the  adoption  of 
the  Constitution,   as  it  appears  from  the  records  of  the  courts." 
These   authorities   are  cited  for  the  purpose  of  impressing  upon 
your  minds  this  principle,  that  in  order  to  find  a  charge  proven,  it 
is  not  necessary  that  every  technical  or  collateral  averment  must  be 
strictly  proved.     If  those  matters  which  go  to  make  up  the  sub- 
stance of  the  offense  charged  be  proved,  the  charge  itself  is  in  law 
and  legal  effect  sustained ;  and  to  seize  upon  allegations  collateral 
to  the  issue  made  by  the  charge,  which,  pcrchancej  are  unproved, 
and   make  it  the  occasion    of  fin(Jing  the  charge  "  not   proven," 
though  otherwise  sustained,  would  be  both  illogical  and  illegal. 
While  I  might  naturally  desire,  in  discussing  the  proofs,  to  take  up 
some  of  the  graver  matters,  the  more  serious  offenses  charged,  first, 
it  will  undoubtedly  lead  to  less  confusion  to  take  the  charges  in 
their  order,  and  I  therefore  invite  vour  attention  to  the  first  charge. 
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The  substance  of  the  charge  is  that  the  respondent  has  personally 
drawn  papers  to  be  used  before  himself,  in  his  official  capacity,  and 
has  charged  and  received  fees  therefor,  in  cases  not  authorized  by 
law.     The  statute  law  of  1830,  chapter  320,  §  38,  is  as  follows : 

"No  judge,  commissioner,  or  other  judicial  officer,  shall  demand 
or  receive  any  fees  or  other  compensation  for  giving  his  advice  in 
any  matter  or  thing  pending  before  such  judge  or  officer,  or  which 
he  has  reason  to  believe  will  be  brought  before  him  for  decision ;  or 
for  drafting  or  preparing  any  papers  or  other  proceedings  relating 
to  any  such  matter  or  thing,  except  in  those  cases  where  fees  are 
expressly  given  by  law  to  such  judge  or  officer,  for  services  per- 
formed by  him." 

On  the  25th  of  April,  1867,  the  following  act  was  passed  (§  16  of 
chapter  782)  : 

"  From  and  afler  the  passage  of  this  act,  no  surrogate  shall  charge 
or  receive  any  fee  or  compensation  for  any  official  services  performed 
by  him." 

Surrogates  previous  to  this  were  authorized  by  law  to  charge  for 
drawing  nearly  or  quite  all  papers  pertaining  to  the  duties  of  sur- 
rogate, according  to  a  fee  bill,  which  will  be  hereafter  noticed  more 
fully.  Justices  of  the  peace  were  and  are  now  authorized  to  charge, 
in  certain  cases,  for  papers  drawn  by  them  to  be  used  before  them. 
Except  as  thus  expressly  authorized,  this  statute  makes  it  a  misde- 
meanor to  demand  or  receive  any  fee  or  other  compensation  for 
giving  his  advice  in  any  matter  pending  before  him,  or  for  draft- 
ing any  papers  relating  to  any  such  proceeding.  This  act  of  1867 
.  was  well  known  to  the  respondent,  as  he  claims  to  have  stopped  ex- 
acting fees,  as  such,  after  its  passage  ;  and  his  henchman,  Kay,  tells 
us,  I  think,  the  first  knowledge  Judge  Prindle  had  that  fees  were 
abolished  was  along  in  July,  sometime,  of  1867.  Judge  Prindle 
told  Solomon  Bundy  that  he  had  never  charged  fees  and  never 
should  do  it.  Now,  then,  for  thp  proofs  sustaining  this  charge.  I 
call  your  attention  to  the  case  (page  812) :  When  we  got  through 
proving  the  will,  I  asked  the  judge  what  his  charges  were  or  woald 
be  for  the  final  settlement  of  the  whole  thing;  he  said  about  twenty- 
five  dollars ;  I  asked  him  if  that  would  cover  the  whole  expenses, 
and  he  said  he  thought  it  would,  and  I  paid  him  twenty-five  dol- 
lars ;  I  supposed  that  would  be  the  end  of  it ;  and  he  made  out  the 
necessary  papers  for  me  that  day ;  there  was  nobody  else  to  do  it 
but  him. 

Again  upon  the  same  page  (312)  of  the  case,  in  the  evidence  of 
Frederick  B.  Coats : 
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Q.   State  whether  jou  paid  him  any  thing  for  that,  or  what  con- 
versation occurred  in  reference  to  payment,  if  any  ?    A.  Well,  when 
he  got  through  I  asked  him  if  there  was  any  extra  charge  for  that, 
and  he  said  I  might  pay  him  two  dollars,  and  I  did  go ;  then,  when 
I  went  down  to  make  the  iinal  settlement,  I  went  to  his  office,  and 
the  judge  was  in  the  back  office  when  I  went  in ;  he  pretty  soon 
came  out  and  I  told  him  I  had  come  to  settle  up  the  will,  and  I  was 
in  something  of  a  hurry,  and  would  like  to  get  back  on  the  afternoon 
train,  which  left   about  one  o'clock ;  he  said  he  would  be  ready 
soon ;  he  went  down  stairs,  and  said  he  would  be  back  soon ;  pretty 
soon  Mr.  Bay  came  up ;  I  supposed  it  was  Mr.  Bay ;  I  diduH  know 
him  before ;  he  asked  me  if  I  was  the  man  that  had  come  to  settle 
the  Cassels  estate ;  I  told  him  I  was ;  he  asked  me  for  my  account ; 
then  I  asked  him  if  he  was  Judge  Frindle's  clerk,  and  he  said  no ; 
well,  I  told  him  I  had  paid  Judge  Prindle  for  doing  that  business, 
and  I  suppose  he  would  do  it  for  me ;  I  didn't  wish  to  pay  anybody 
else  for  doing  it ;  he  said  he  met  Judge  Prindle  down  stairs,  and  he 
had  some  little  business  to  do,  and  he  wished  him  to  come  up  and 
do  some  little  writing  for  me ;  well,  I  said,  if  that  was  so  it  was  all 
right,  and  he  went  on  and  did  the  writing  for  the  final  settlement ; 
when  he  got  through,  the  judge  came  in  and  I  told  him  I  would 
like  a  receipt  for  what  moneys  I  had  paid  him ;  he  told  Mr.  Bay  to 
write  a  receipt  and  he  wrote  one ;  when  he  got  through  he  had  got 
a  little  more  charge  against  me,  and  I  told  him  then  I  had  paid  him 
all  he  told  me  in  the  first  place  he  should  adk,  and  I  thought  I  had 
paid  him  enough;  finally,  he  said  :     ^'  Let  it  go." 

The  point  about  the  reference  to  which  I  call  your  attention  is, 
that  the  judge  there  on  that  occasion  charged  Mr.  Coats  two  dollars 
for  drawing  the  necessary  papers  to  give  him,  and  notice  to  creditors 
to  present  claims  against  the  estate  which  Mr.  Coats  represented, 
coming  clearly  within  the  first  charge  of  charging  for  drawing  papers 
to  be  used  before  him  in  his  official  capacity. 

Again,  in  the  case  of  Mrs.  Bussell  (page  318  of  the  case),  she  testi- 
fies, near  the  middle  of  the  page,  that  it  was  on  the  5th  of  August;, 
1868.     Now,  then,  near  the  bottom : 

Q.  State  what  conversation  you  had  with  him  in  reference  to  the 
amount  of  his  fees  for  proving  the  will  ?  A.  Well,  there  wasn't 
much  conversation  about  it ;  when  he  got  through  with  the  busi- 
ness I  asked  him  what  was  to  pay,  and  he  told  me. 

Q.  What  did  he  say  ?  A.  Twelve  dollars ;  I  think  that  was  the 
amount,  as  near  as  lean  recollect  now ;  I  have  never  looked  it  over. 
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Q.  Did  yoa  pay  the  money }  A.  I  paid  the  money  right  there, 
on  the  spot. 

Q.  Who  did  yoa  pay  it  to  ?  A.  Judge  Prindle ;  I  didn't  see  no 
other  man  in  the  office ;  I  done  business  with  no  other  man  at  all. 

In  the  evidence  of  the  respondent  himself  pertaining  to  that  mat- 
ter, he  says  (at  page  895  in  the  case),  when  the  question  is  pat  to 
him. 

Q.  You  say  that  you  drew  the  papers  for  Mrs.  Bussell  ?  A.  Yes, 
sir. 

Q.  How  much  did  you  charge  her  for  that  business}  A.  I  don't 
think  she  paid  any  thing,  except  for  the  stamps. 

Q.  Do  yon  say  she  didn't  pay  you  the  sum  of  $12  ?  A.  I  don't 
think  she  did. 

Q.  Do  you  say  she  did  not  ?  A.  T  would  not  swear  positive,  but 
I  have  no  recollection  of  it,  and  no  entry  on  my  cash  book. 
Q.  Do  you  say  she  did  not  ?  A.  I  say  I  don't  think  she  did.^ 
Q.  Well,  sir,  can  you  swear  positive  i  A.  That  is  the  best  I  can 
state ;  I  don't  think  she  paid  any  thing  except  the  stamps ;  I  think 
the  young  man  was  sent  out  by  me,  and  I  told  him  how  many  stamps 
to  get,  and  he  went  out  and  got  them. 

Q.  Is  that  as  strong  as  you  can  swear  1  A.  I  heard  her  swear  she 
paid  $12,  but  I  have  no  entry  of  the  kind,  and  m;^  recollection  is  to 
the  contrary. 

Q.  Can  you  swear  any  thing  stronger  than  what  you  have  already 
sworn  K     A.  No,  sir. 

That  is  the  evidence  of  the  respondent  himself.     He  does  not 
deny  positively,  upon  his  oath,  but  that  he  did  demand  and  receive 
from  this  woman  for  the  purpose  of  drawing  these  papers  to  be 
UFed  before  him  on  the  proof  of  the  will  the  sum  of  $12. 
Senator  Mubphy  —  When  was  that  ? 

Mr.  Stanton  —  This  was  in  1868,  the  5th  day  of  August,  over 
after  the  fees  were  abolished  by  law ;  and  after  his  own  clerk  testi- 
fies that  they  had  talked  the  matter  over  in  the  office,  of  the  aboli- 
tion of  fees.  At  page  488  of  the  case,  I  call  your  attention  to  the 
evidence  of  Mr.  Tilson.  He  went  to  Judge  Prindle  for  the  purpose 
of  having  commissioners  appointed  by  him  as  county  judge  for  the 
appraisal  of  damages  upon  a  highway  proceeding.  He  swears 
(page  488) : 

Q.  You  went  directly  to  Judge  Prindle !    A.  I  did. 
Q.  What  paper  did  he  make  out  for  you  ?    A.  He  drew  up  a 
paper  to  go  to  the  court  and  get  the  commissioners  appointed. 
Q.  To  go  to  what  court!    A.  The  court  of  Chenango  county. 
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Q.  Who  waa  that  court  held  by !    A.  Judge  Prindle. 

Q.  Then  he  drew  the  paper  to  be  used  before  him  as  judge  i  A. 
Yes,  sir.  • 

Q.  What  did  he  charge  you  for  drawing  the  paper  t  A.  For 
doings  the  whole  business,  I  paid  him  ten  dollars. 

Q.  Was  the  business-  done  entirely  before  him  ?    A.  It  was. 

Q.  When  did  you  pay  him  ?    A.  I  paid  him  at  the  time. 

Q.  What  was  the  date  ?    A.  The  1st  of  June,  1871. 

The  respondent  himself  testifies  in  reference  to  this  charge  at  page 
910  of  the  case.  He  says :  "  While  you  are  speaking  about  my 
drawing  papers,  in  regard  to  drawing  the  petition  for  appointment 
of  commissioners,  I  stated  to  Mr.  Tillotson,  he  came  there  in  tlie 
firet  place  and  told  me  what  he  wanted,  and  wanted  this  question 
examined,  whether  a  person  owning  land  alongside  of  a  proposed 
highway,  where  he"  was  compelled  to  build  a  fence,  and  they  did  not 
take  any  of  his  land,  whether  he  was  entitled  to  have  any  damages 
appraised,  and  I  told  him  he  had  better  go  to  a  lawyer  and  have  him 
examine  the  question,  and  draw  up  the  papere,  and  he  urged  me  to 
do  it,  and  wanted  to  know  what  it  would  cost,  and  I  told  him  prob- 
ably a  lawyer  would  charge  ten  dollars,  and  he  urged  me  to  do  it, 
and  I  examined  the  question  pretty  thoroughly,  and  it  is  quite  a 
question,  as  any  lawyer  knows  who  has  examined  it,  and  aftenvard 
drew  his  paper,  and  he  came  in  and  paid  me  ten  dollars,"  a  square 
admission  of  the  charge — "  twelve  shillings  of  that  I  paid  to  the 
clerk ;  the  petition  comprised  nearly  two  sheets,  with  the  descrip- 
tion and  all,  and  then  the  order  that  was  drawn  afterward  was  a 
lengthy  order ;  it  did  not  occur  to  me  that  there  was  any  thing  im- 
proper in  my  examining  that  question  ;  it  did  not  occur  tome  about 
the  suit,  or  that  there  was  any  impropriety  in  regard  to  it ;  if  I  had 
charged  him  ten  dollars  for  what  I  did  on  the  examination  there, 
and  charge  for,  he  would  not  have  paid  any  charge  for  it.  There 
was  nothing  that  I  was  to  act  upon  afterward  in  regard  to  it,  and 
the  matter  couldn't  come  before  me  in  any  way  possibly."  He  says 
that  Mr.  Tilson  urged  him  strongly  to  do  it  in  this  evidence,  if  you 
recollect.  I  call  your  attention  to  the  evidence  of  a  witness  who 
was  by  and  heard  the  entire  transaction  (Mr.  Koripaugh  at  page  489). 
He  gays  at  the  top  of  the  page :  Tilson  went  there  and  told  the 
judge  that  he  wished  to  make  an  application  to  have  some  commis- 
sioners  appointed  to  assess  damages.  He  said  that  he  had  not  got 
his  application  drawn  up  and  that  he  would  get  a  lawyer  to  do  it. 
The  judge  said  he  would  do  it  as  cheap  as  any  one,  and  if  he  wished 
him  to  do  it  he  would.     That  is  the  evidence  of  Sheriff  Boripaugh. 
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Instead  of  the  judge  refusing  or  declining  to  do  it,  or  objecting  to 
do  it,  and  being  urged  to  it  by  Mr.  Tilson,  the  evidence  of  an 
impartial  witness  here  who  hea^d  the  proceedings,  says  that  he  pro- 
posed to  get  a  lawyer  to  do  it,  and  the  judge  proposed  to  do  it  him- 
self; and  that  he  would  do  it  as  cheap  as  any  lawyer;  what  proofs 
could  be  more  conclusive  than  these,  so  iar  as  this  charge  goes! 
Again,  the  granting  of  letters  in  the  King  case  (page  465  of  the  case), 
Mr.  King  testifies  as  follows : 

Q.  Do  you  know  the  respondent,  Horace  G.  Prindle  ?    A.  I  do. 

Q.  Transacted  some  business  with  him  as  surrogate  ?    A.  Yes,  sir. 

Q.  When  was  the  first  business  you  did  there  ?  A.  25th  Decem- 
ber, '68. 

Q.  What  business  was  that  ?  A.  I  made  an  application  to  be 
made  administrator  to  the  estate  of  Fuller  B.  King. 

Q.  Were  the  letters  issued  at  that  timet    A.  They  were. 

Then  again  on  the  466th  page  (the  middle  of  the  page) : 

Q.  Who  did  you  transact  the  business  with  at  that  time  {  A 
Judge  Prindle  himself. 

Q.  Did  you  ])ay  him  «ny  thing  at  that  time?    A.  I  did. 

Q.  How  much  did  you  pay  him?    A.  Ten  dollars. 

Q.  What  was  the  value  of  the  estate?  A.  I  think  it  inventoried 
some  $3,200 ;  there  may  be  something  over ;  I  could  not  say. 

Q.  Who  furnished  the  stamps  ?  A.  I  don't  know ;  I  didn't  fur- 
'  nish  them. 

!Now  the  stamps  would  have  been  in  that  case  about  two  dollars. 
One  dollar  on  the  first  $2,000  in  value,  and  fifty  cents  'in  addition 
for  every  thousand  dollars.  In  this  case  the  business  is  entirely  trans- 
acted with  Judge  Prindle,  who  draws  the  papers  and  charges  $10 
for  that  business  transacted  before  himself  as  surrogate.  I  call  your 
attention  also  in  reference  to  this  same  matter  to  the  evidence  of 
Mr.  Sewall,  commencing  at  the  bottom  of  page  471.  Speaking  of 
the  conversation  which  he  had  with  the  respondent  in  reference  to 
.  his  charge  of  $10,  in  the  case  to  which  I  have  just  alluded,  Mr. 
Sewall  testifies  as  follows  : 

Q.  Do  you  know  the  respondent,  Horace  G-.  Prindle  ?    A.  I  do. 

Q.  Did  you  have  a  conversation  with  him  relative  to  taking  $10 
in  granting  letters  of  administration  ip  the  King  estate  ?    A.  Yes,  sir. 

Q.  Where  was  that  conversation?  A.  At  the  county  clerVs 
oflSce,  the  27th  of  last  October,  I  think. 

Q.  What  did  he  say  relative  to  that  ?  A.  He  asked  me  to  bring 
up  any  point  that  I  wished  cleared  up,  that  I  thought  dark  in  his 
transactions;  I  asked  him  to  clear  up  that  point;  I  asked  him  if  he 
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drew  thoee  papers  for  him ;  he  said  he  did ;  I  asked  him  if  he  took 
the $10;  he  said  he  did;  he  said,  "what  of  that  ?  admitting  I  did, 
what  of  that  t "  I  said,  do  you  calculate  you  had  a  right  to,  and  he 
said  he  had  a  perfect  right  to ;  that  he  did  nothing  wrong  in  doing  so. 

Q.  Did  he  state  in  what  respect  it  was  right  for  him  to  take  it  'i 
A.  He  says  to  me,  supposing  he  had  employed  Isaac  Newton  to 
have  done  this  business,  and  paid  him  fifteen  dollars,  do  you  think 
he  would  have  done  any  thing  wrong  ?  Do  you  think  Newton  would 
have  done  any  thing  wrong  ?  Says  he,  I  charged  him  two-thirds  of 
that.  I  have  saved  him  one-third  of  it,  and  you  accuse  me  of  doing 
wrong. 

I  have  thus  called  your  attention  to  a  few  of  the  proofs  bearing 
upon  this  charge,  to  which  there  is  no  claim  nor  pretense  of  claim, 
of  any  defense  or  excuse,  not  even  that  of  ignoranceiof  the  law.  In 
addition  to  these  cases,  there  are  numerous  others,  in  fact  nearly 
every  case  of  taking  fees  which  we  have  found,  it  seems  to  me,  comes 
legally  under  this  charge.  For  as  we  claim  the  law  to  be,  and  shall 
prove  before  we  conclude,  it  is  the  duty  of  the  surrogate  to  cause  to 
be  done  in  his  oflBce,  free  of  charge,  the  necessary  writing  and  draw- 
ing of  papers  for  granting  of  letters  testamentary,  letters  of  guard- 
ianship and  letters  of  administi-ation.  He  is  given  a  clerk  for  this 
pnrpose,  whose  compensation  was  paid  by  the  county.  In  nearly 
every  case  where  parties  have  applied  to  him  for  this  work  to  be 
done,  he  has  told  them  to  go  to  Kay,  knowing  that  Ray  intended  to 
charge  for  it ;  assisting  Ray  in  collecting  the  money,  in  several 
instances  receiving  it  himself;  in  one  instance  giving  a  receipt  for 
it  and  signing  Ray's  own  name ;  in  a  close  imitation  of  Ray's  own 
handwriting. 

Mr.  E.  H.  Peindlb  —  Is  there  wrong  in  that  ? 

Mr.  Stanton — I  wish  we  had  the  vouchers  here,  and  I  will  ask 
the  Clerk  if  he  has  the  vouchers  here  that  we  introduced  in  evidence. 
I  call  your  attention  to  p^e  495,  in  the  evidence  of  Mr.  Browning: 

ExHmrr  No.  32. 

"Received  of  William  Browing,  executor  of  the  last  will  and  testa- 
ment of  Robert  Knowles,  deceased,  $27.50  for  services  and  disburse- 
ments in  the  matter  of  proving  said  will. 

"G.  W.  RAY." 

"Norwich,  February  28, 1870." 

At  the  top  of  page  495  he  testifies : 

"  Q.  You  saw  Judge  Prindle  when  he  wrote  that  receipt,  did  you  ? 
A.  I  think  there  was  no  one  in  the  office  except  him  and  me ;  Mr. 
119 
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Kay  was  not  there  at  any  rate.  Thinking  that,  notwithBtanding 
this  evidencie  of  the  executor  himself,  it  should  be  denied  that  Mr. 
Prindle  himself  wrote  the  receipt  and  signed  Mr.  Ray's  name  to  it, 
I  proposed  to  prove  his  handwriting  by  a  witness  subsequently  called 
in  the  case  —  Mr.  Barrows.  You  will  see  on  page  501,  as  I  was 
about  to  prove  that  fact,  respondent's  counsel  says :  "  We  admit 
that  that  receipt  is  in  Mr.  Prindle's  handwriting. 

Mr.  Stanton  —  This  receipt  signed  G.  W.  Eay  ? 

Mr.  Gloveb  —  Yes ;  the  whole  of  it. 

Mr.  Stanton  —  You  admit  that  the  signature  is  in  Judge  Prindle's 
handwriting  ? 

Mr.  Gloveb  —  The  whole  of  it." 

If  this  business,  for  the  doing  of  which  the  respondent  referred 
people  to  Ray,  ^as  a  part  of  his  own  duty,  and  he  took  this  indirect 
course  to  collect  fees  which  the  law  prohibited  his  charging  directly, 
it  is,  in  legal  effect,  the  same  as  if  he  had  done  it  directly,  especially 
when  we  consider  that  Ray  was  continually  performing  services  for 
the  respondent,  occupying  his  office,  attending  to  his  business,  doing 
his  "  nice  writing,"  as  Ray  himself  swears,  for  which  he  received 
nothing  but  the  privilege  of  making  these  <;hargos  and  collecting  the 
fees  out  of  the  parties  referred  to  him  by  the  surrogate,  thus  reliev- 
ing the  surrogate  of  a  portion  of  his  official  duties,  saving  the 
expense  of  clerk  hire  he  might  be  otherwise  required  to  pay,  and  in 
this  manner  taking  a  portion,  at  least,  of  the  profits  made  by  such 
charges.  But  I  pass  on  to  the  second  charge.  The  substance  of 
this  charge  is  best  shown  by  stating  the  separate  propositions  com- 
prising it. 

Senator  Muepht  —  Is  there  any  provision  of  law  which  makes  it 
his  duty  to  draw  these  papers  ? 

Mr.  Stanton  —  I  will  discuss  that  under  the  fourth  charge,  where 
the  question  is  more  directly  raised  than  it  is  here. 

They  are,  1st.  That  respondent  declined  to  perform  his  duties,  and 
referred  parties  to  Ray.  2d.  That  Ray  was  at  the  time  performing 
clerk's  work  in  his  office ;  in  other  words,  that  he  was  his  clerk,  or 
acting  as  a  cleVkfor  him.  3d.  That  he  knew  Ray  intended  to  charge 
the  parties  for  his  work  enough  to  pay  him  for  doing  that  work  and 
certain  clerical  work  for  the  respondent.  4th.  Tha  the  aided  Ray  in 
doing  this,  and  thus  entirely  defeated  the  object  and  intent  of  the 
law  abolishing  surrogates'  fees.  These  four  propositions  constitute 
the  subject  of  this  charge,  and  1  shall  proceed  to  remark  upon  them 
separately. 

As  to  the  first  proposition,  that  he  declined  to  perform  his  duties 
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and  referred  parties  to  Hay,  I  will  not  take  up  the  time  of  the 
Senate  in  citing  the  proofs  extensively ;  they  are  all  through  the 
case.  Nearly  every  witness  sworn  for  the  people  who  had  paid 
money  into  the  office  to  Ray,  was  first  sent  to  Ray  by  the  respond- 
ent. Even  Ray,  who  can  remember  so  minutely  the  conversation 
that  occurred  between  him  or  Judge  Prindle,  and  nearly  every 
witness  that  has  been  sworn  as  to  what  precise  time  in  the  course  of 
bnsinesB  Judge  Prindle  went  out  or  came  into  the  office,  as  to  whom 
money  was  paid,  whether  himself  or  the  judge,  that  he  assimies  to 
contradict  every  witness,  in  the  important  points  of  the  evidence, 
though  such  witness  had  transacted  business  there  but  one,  two  or 
three  times  in  his  life ;  even  Ray  testifies  (pages  796  and  808) :  "  I 
d^n't  say  that  they  have  intentionally  testified  to  any  thing  that 
was  not  so,  but  I  do  say  that  they  have  stated  facts  that  did  not 
exist ;  I  think  that  some  of  these  persons  have  honestly  supposed 
when  I  have  done  the  business,  where  they  have  been  referred  in 
that  way ''  (that  is,  referred  by  the*  respondent),  "  and  I  have  done 
the  business  for  them  and  drawn  the  papers,  perhaps  they  have 
honestly  supposed  that  I  was  acting  as  surrogate's  clerk. 

Q.  Don't  you  think,  sir,  that  they  have  generally  supposed  that  ? 
A.  No,  sir. 

Q.  In  these  cases,  sir,  did  you  ever  inform  an  executor  or  admin- 
istrator, when  he  was  referred  to  you  by  Judge  Prindle,  that  you 
would  charge  him  as  an  attorney  at  law  for  these  services  ?  A.  Yes, 
sir. 

Q.  State  what  cases  ?    A.  In  most  every  instance. 

Q.  You  stated  beforehand  that  you  should  charge  them  as  an 
attorney  at  law  ?  A.  You  wish  me  to  confine  myself  to  those  cases 
in  proof? 

Q.  Yes,  sir.  A.  The  Barrows  estate  is  one ;  the  Trask  estate  was 
another;  Mr.  Gregory  understood  it  distinctly ;  I  don't  recall  any 
other  now." 

Mr.  E.  H.  Pbindle  —  Wouldn't  you  read  a  little  farther,  that  he 
ofiTered  to  do  it.  If  you  will  give  me  the  charges  I  will  look  them 
over  and  find  the  conversation. 

Mr.  Stanton  —  I  have  no  objection  to  that.  At  page  796  I  call 
your  attention  to  Mr.  Ray's  evidence  again,  at  the  middle  of  the 
page: 

Q.  At  whose  request  have  you  done  most  of  the  business  that 
you  have  done  in  the  surrogate's  oflice !  A.  At  the  request  of  the 
parties  coming  there.  Judge  Prindle  almost  invariably  said  to 
those  parties  coming  there,  '^  It  is  not  my  duty  to  draw  these  papers ; 
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Kay  IS  here,  he  is  a  young  lawyer,  and  he  will  do  it  for  yon  ; "  that 
is,  I  mean  nnless  parties  came  directly  to  me. 

Q.  That  was  the  usual  course,  that  parties  went  to  Judge  Prindle, 
and  he  says,  "  Here  is  Mr.  Ray ;  he  is  a  young  lawyer,  and  he  will 
do  it  for  you  ? "  A.  That  was  the  usual  course  when  they  did  not 
come  to  me  directly. 

Tour  honors  will  bear  in  mind  the  evidence  of  these  parties  who 
claim  to  have  been  {[required  to  pay  this  illegal  fee,  that,  in  almost 
every  case,  there  is  only,  I  think,  two  or  three  exceptions  upon 
the  part  of  .the  witnesses  produced  by  the  prosecution  in  this 
case,  where  they  have  not  directly  and  positively  testified  that 
they  never  employed  Mr.  Eay  in  any  capacity  whatever;  that 
they  supposed  he  was  a  mere  derk  there,  and  that  they  were 
sent  to  him  by  Judge  Prindle.  The  fact  even  that  other  coun- 
sel was  employed  by  the  parties  to  go  there,  and  that  they  went  there 
with  the  papers  fully  prepared  by  an  attorney  Whom  they  had 
employed,  did  not  seem  always  t©  prevent  their  being  referred  to 
Eay  in  this  same  manner,  and  charged  an  attorney's  fee  notwith- 
standing.  I  refer  you  for  that  proposition  to  page  521,  the  evidence 
of  Mr.  Luther  Brown.  He  had  testified  to  the  payment  of  $20,  on 
the  proof  of  the  will  of  Mr.  Lewis,  at  page  521,  near  the  top  of  the 
page. 

"  Q.  Ton  had  other  counsel  that  you  employed  to  attend  to  all 
of  your  business,  when  you  needed  counsel,  besides  Mr.  Ray  ?  'A. 
Yes,  sir. 

Mr,  Pbindle —  That  is  objected  to ;  he  had  no  counsel  about  this 
matter. 

The  WrrNESS — I  did,  sir;  I  had  counsel  about  this  matter." 

And  in  the  Jacobs  case,  page  421  — 

Mr.  E.  H.  Peindlb — Did  you  say  Mr.  Brown? 

Mr.  STAinx)N  —  I  say  the  evidence  of  Mr.  Luther  Brown.  His 
evidence  commences  on  page  519 ;  the  bottom  of  the  page  you  will 
see  where  he  is  sworn.  At  page  421,  in  the  evidence  of  Mr.  Oharles 
Todd,  who  was  the  executor  of  the  Jacobs  estate,  near  the  top  of  the 
page: 

"  Q.  Do  you  know  who  had  drawn  the  petition  in  the  case  for  the 
proof  of  the  will  ?     A.  I  did. 

Q.  Who  drew  it  ?  A.  Henry  Harrington,  a  lawyer  of  New  Beiv 
lin,  who  was  also  a  witness  to  the  will." 

He  had  testified  that  he  had  required  him  to  pay  $8.85  for  the 
transaction  of  that  business.  And  at  page  727  of  the  case,  in  this 
famous  document  which  they  introduce  in  evidence  upon  their  part, 
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yon  find  (a  little  below  the  middle  of  the  page)  a  statement  showing 
that  the  fact  that  the  party  wanted  to  draw  the  papers  himself  did 
not  make  any  difference,  still  he  h§d  to  be  referred  to  Mr.  Kay  and 
go  through  this  ordinary  form,  and  then  pay  Eay's  bill.  This  is  the 
report  which  was  made  by  certain  counsel  who  went  and  examined 
charges  that  had  been  made  in  one  of  the  newspapers. 

As  to  the  charge  mdde  in  the  following  language,  ^^  Samnel  L. 
Brown,  executor  of  Asher  Baldwin,  paid  for  drawing  petition,  $6  5 
he  asked  for  blanks  to  draw  the  petition  himself,  and.  the  surrogate 
told  him  to  let  Mr.  Kay  draw  it,"  we  find  that  Mr.  Ray  drew  the 
petition  and  all  the  other  papers,  went  out  and  purchased  the  stamps 
and  received  the  $6  for  his  services. 

I  suppose  that  the  enormous  service  of  going  out,  and  purchas* 
ing  six  dollars'  worth  of  stamps  was  probably  what  the  six  dollars 
was  charged  for.  Mind  you,  it  don't  say  here  in  this  finding  that 
he  received  the  six  dollars  for  the  six  dollars  which  he  had  expended 
for  the  stamps.  He  received  the  six  dollars  for  his  services ;  the 
stamps  were  paid  for  outside  of  that.  Thus,  when  Mr.  Samuel  L. 
Brown,  but  a  year  ago  a  member  of  Assembly  from  our  county, 
goes  in  there  and  asks  for  a  paper  to  draw  the  petition ;  proposing 
to  draw  it  himself,  he,  too,  is  referred  to  Mr.  Ray  to  draw  it,  and 
compelled  to  pay  Kay  six  dollars  for  his  services  upon  that  proceed- 
ing. Now,  then,  we  come  to  the  second  proposition  constituting  a 
portion  of  the  substance  of  this  charge ;  and  that  is  that  Mr.  Ray 
was  at  that  time  a  clerk,  doing  clerical  work  in  the  office  of  this  re- 
spondent. The  first  proof  to  which  I  call  your  attention  under  this 
charge  will  be  found  at  page  503,  in  the  evidence  of  Mr.  Albert  F. 
Gladding,  who  had  examined  the  records  of  the  surrogate's  office 
with  a  view  to  seeing  in  whose  handwriting  those  records  were.  He 
testified  as  to  the  number  of  letters  of  administration  which  had 
been  issued  during  the  various  years,  and  says  (near  the  bottom  of 
the  page)  fix)m  July,  1866,  to  July,  1871,  there  are  only  thirty  in  Mr* 
Prindle's  handwriting,  and  the  rest  were  in  Mr.  Ray's,  with  the 
exception  of  one  or  two.  Speaking  of  the  records  of  letters  of 
administration  in  the  surrogate's  office  he  testified :  . 

"  Q.  All  in  Mr.  Ray's  handwriting,  from  what  time  t  A.  From 
July,  1866,  to  July,  1871,  with  the  exception  of  thirty. 

Q.  With  the  exception  of  thirty  in  Judge  Prindle's  handwriting? 
A.  With  the  exception  of  thirty  in  somebody  else's  handwriting 
besides  Ray's ;  mainly  in  Judge  Prindle's ;  one  or  two  in  somebody 
else's. 
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Q.  How  many  since  July,  1871,  in  the  handwriting  of  George  W 
Ray  ?    A.  There  are  thirty-one." 

What  stronger  proof  I  ask  ypa,  senators,  oonld  be  giYen  of  the 
fact  that  he  held  a  clerk's  position  under  this  respondent  t  That  ie, 
writing  the  records  of  the  office  from  day^to  day  as  these  letters  of 
administration  are  issued  and  reiporded,  daily  engaged  in  this  clerical 
work  for  the  respondent,  and  yet  they  say  he  wasn't  a  clerk.  Again, 
at  page  424  in  Mr.  Oladding's  evidence,  commencing  at  the  bottom 
of  page  423 : 

"  Q.  You  have  been  acquainted  with  George  W.  Ray  how  long  ? 
A.  Fifteen  years,  perhaps. 

Q.  Have  you  seen  him  in  the  office  at  work  upon  the  books  of 
the  surrogatev  at  any  time  ?    A.  Yes,  sir. 

Q.  Have  you  frequently  seen  him  i    A.  Very  frequently. 

Q.  Writing  the  records  of  the  office  ?    A.  Yes,  sir. 

Q.  What  other  duties  pertaining  to  the  duties  of  surrogate's 
clerk?  A.  I  have  seen  him  make  out  citation  papers ;  I  have  seen 
him  drawing  papers  at  the  direction  of  the  judge ;  I  cannot  specify 
the  papers  now." 

I  call  your  attention  to  page  518,  to  the  evidence  of  Mr.  Luther 
Brown,  as  he  goes  in  there  to  transact  some  business  with  the  surro- 
gate, near  the  top  of  the  page : 

"  Q.  Did  you  ever  employ  Mr.  Ray  in  any  capacity  I  A.I  don't 
know  that  I  ever  did,  sir. 

Q.  How  did  he  come  to  be  there  writing?  A.  Well,  sir,  he  sat 
there  in  Judge  Prindle's  office,  and  I  should  say  that  Judge  Prindle 
ordered  him  to  do  it;  that  is  my  impression,  sir;  I  talked  to  Judge 
Prindle  in  regard  to  it  and  Mr.  Ray  done  the  writing;  a  portion 
of  it." 

Here  we  find  Judge  Prindle  ordering  Ray  to  do  his  derical 
work.  Any  stronger  evidence  needed  to  show  that  he  is  a  clerk  in 
the  office  ?  I  call  your  attention  also  to  page  370  of  the  case.  To 
the  evidence  of  Mr.  James  G.  Thompson.  The  Senate  will  recollect 
that  in  1863  an  act  was  passed  which  provided  that  the  surrogate  of 
a  county  might  designate  a  clerk  employed  in  his  office  to  certify 
papers  in  his  absence.  This  witness,  Mr.  James  G.  Thompson,  in 
the  county  of  Chenango,  the  county  clerk,  was  the  person  that  was 
thus  designated  and  appointed.  At  the  top  of  page  370 1  will  read  a 
little  of  his  evidence. 

"  Q.  You  were  appointed  clerk  of  the  surrogate's  court  previous 
to  1864?    A.  Not  previous;  in  1864. 
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Q,  Have  you  ever  been  appointed  since  that  time?  A.  In 
1868. 

Have  yon  got  the  appointment  ?    A.  I  have  not. 

Q.  Have  you  ever  done  any  duty  in  the  surrogate's  court,  and  if 
so,  what?  A.  I  have  certified  papers  as  clerk  of  the  surrogate's 
court,  and  that  is  the  only  thing  I  ever  did. 

"  Q.  About  how  many  papers  did  you  ever  certify  as  derk  of  tiie 
surrogate's  court.,  to  the  best  of  yonr  recollection  ?  A*  A  few  dozen 
at  the  outside ;  I  cannot  tell  the  number ;  not  many ;  I  may  have 
done  it  fifty  or  a  hundred  times,  but  not  very  often  at  any  rate. 

Q.  Did  you  ever  do  any  work  in  the  surrogate's  office  as  clerk  ? 
A.  Not  any. 

Q.  Did  you  ever  receive  any  of  the  pay  of  the  surrogate's  clerk, 
paid  by  the  county  judge  of  Chenango  ?    A.  I  never  did." 

Now,  then,  at  page  371,  I  call  your  attention  to  his  evidence 
further,  commencing  at  the  bottom  of  page  370.  And  I  wish  to  re- 
mark with  reference  to  Mr.  Thompson ;  in  the  first  place  he  is  a 
very  strong  and  earnest  friend  of  this  respondent.  He  was  ap- 
pointed the  surrogate's  clerk,  nominally  at  least,  under  this  statute 
which  provided  that  the  sui-rogate  might  employ  or  designate  a  clerk 
employed  in  his  ofiSce.  Thompson  swears  he  was  never  employed 
there.  He  had  his  office  immediately  under  this  respondent.  And 
I  state  these  things  first  by  way  of  showing  that  Mr.  Thompson 
would  not  admit  any  thing  more  than  what  must  have  been  strictly 
true  against  this  respondent,  in  consequence  of  his  feelings. 
Secondly,  to  show  what  observation  Mr.  Thompson  must  have  had 
of  the  proceedings  in  this  office,  and  how  good  his  judgment  must 
be  as  to  who  did  the  clerical  work  in  the  office.  And  I  now  wish  to 
read  a  little  further  from  his  evidence : 

"Who  has  done  the  principal  clerical  work  in  that  surrogate's 
office  since  1867  ? "  Mr.  Mygatt  made  an  objection.  Turning  over 
the  top  of  page  371,  the  question  was  answered  : 

A.  "  I  suppose  Mr.  Eay  ;  I  cannot  answer  with  certainty,  for  I 
never  examined  the  records  to  see ;  Mr.  Ray  was  at  work  there, 
though. 

Q.  Do  you  not  know  that  he  has  been  in  the  office  more  than  any 
other  one  person  except  the  surrogate  himself,  and  perhaps  more 
than  the  surrogate  ?  A.  More  than  any  one  person,  I  should  say  he 
has. 

Q.  He  has  occupied  the  office  all  the  time,  has  he  not  ?  A.  Yes, 
sir,  he  has ;  but  I  cannot  say  that  he  has  done  so  since  1867 ;  I  can- 
not state  the  date. 
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Q.  Have  you  seen  him  writing  the  records  of  the  office  I  A-  I 
have." 

Again,  I  call  your  attention  to  the  evidence  of  Mr.  Isaac  S.  New- 
ton at  page  398  of  the  case.  Mr.  Newton,  a  man  who  has  had  a 
great  deal  of  practice  in  this  surrogate's  court.  A  little  below  the 
middle  of  the  page : 

"  Q.  I  ask  you  the  question  a§  to  whether  you  have  s^en  George  W. 
Bay  performing  the  duties  of  a  clerk  in  the  office  of  the  respondent 
as  surrogate  ? 

Mr.  Gboveb — It  is  better  to  ask  what  duties  he  has  seen  him  per- 
form. 

A.  During  the  last  few  years;  I  cannot. tell  how  many  years,  but 
I  have  frequently  seen  him  performing  Such  duties  as  recording 
papers,  copying  citations,  issuing  citations  and  preparing  affidavits  oi 
the  proof  of  wills,  and  such  like  duties ;  I  have  frequently  seen  that. 

Q.  Where  did  you  see  him  performing  such  duties  ?  A.  In  the 
office  of  the  surrogate ;  I  have  seen  no  other  person  performing  them 
except  Mr.  Ray  and  the  surrogate." 

I  call  your  attention  particularly  to  that  proof.  This  attorney, 
who  has  had  more  practice  in  the  respondent's  court  than  any  other 
attorney  in  the  county  of  Chenango,  says  that  he  nes^er  saw  any 
other  person  performing  these  duties  in  the  surrogate's  office,  but 
the  surrogate  and  this  man,  Mr.  Bay. 

Again  I  call  your  attention  to  the  evidence  of  Mr.  John  Murphy, 
at  page  386  of  the  case : 

"  Q.  State  what  further  occurred  between  you  and  Judge  Prindle 
after  you  paid  this  fitly  dollars  that  you  speak  of  2  A.  I  supposed 
we  was  all  through,  and  I  started  then  out  in  the  street  and  went 
do^n  to  the  comer  where  Mr.  Slater  used  to  keep  store,  and  there 
I  stood,  myself  and  my  sister  together,  waitihg  for  the  bank  to  open, 
to  go  in  and  arrange  some  money  that  was  in  the  bank ;  while  I 
stood  there  Mr.  Prindle  came  along  down  and  spoke  to  me,  and  I 
spoke  to  him ;  he  told  me  his  clerk,  Mr.  Bay,  had  made  a  mistake 
of  five  dollars  on  stamps,  and  he  wanted  I  should  pay  him  five 
dollars  more ;  I  done  so ;  he  said  no  more." 

And  here  is  the  evidence  that,  in  1868,  this  respondent  designates 
this  man  as  his  clerk,  and  while  the  respondent  himself  comes  upon 
the  stand  and  testifies  to  this  same  charge,  he  nowhere  denies  this 
conversation,  or  this  statement  and  proof  of  Mr.  Murphy.  It  stands 
undenied  through  the  entire  case,  thus  admitting  that  he  has  even 
designated  this  man  as  his  own  clerk  to  parties  who  went  there  to 
transact  business  with  him.    I  call  your  attention,  also,  to  page  4S8 
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of  the  case.  To  the  evidence  of  Mr.  S.  8.  Stafford,  an  attorney  at 
law,  who  went  there  to  transact  some  business  with  the  surrogate : 

"  Q.  State  what  you  know  about  George  W.  Kay's  being  the  clerk ; 
the  acting  clerk  of  Judge  Prindle ;  state  what  knowledge  you  have 
of  his  transactions  in  that  regard  ?  A.  It  is  very  limited ;  I  have 
seen  him  when  I  have  been  there ;  I  have  seen  him  writing  in  the 
office,  and  in  relation  to  business  of  my  own  that  I  went  there  to  get 
done ;  I  went  with  a  petition  once,  to  obtain  citations  to  the  proof 
of  a  will ;  the  judge  was  not  in  the  ofSce,  and  Bay  prepared  the 
citation,  signed  the  judge's  name  to  it,  acd  gave  me  blanks  to  make 
copies;  at  page  445  I  call  your  attention  to  the  evidence  of  Mr. 
Shepard.  After  I  had  presented  my  accounts,  and  a  statement  had 
been  made  to  him — a  memorandum  had  been  handed  in — or  at  the 
time  it  was  being  made  out.  Judge  Prindle  said :  ^  Mr.  Bay,  you 
will  put  in  twenty  dollars  for  our  services  to  day,'  or  something  of 
that  kind,  and  that  was  added  and  taken  out  of  the  estate. 

Q.  Had  you  employed  Mr.  Ray  in  any  way  in  reference  to  the 
estate  ?  A.  I  never  had ;  I  never  employed  anybody  except  Judge 
Prindle. 

Q.  Did  you  pay  the  twenty  dollars  that  day?    A.  Yes,  sir. 

Q.  Paid  to  whom  ?  A.  Paid  the  twenty  dollars  to  Judge  Prin- 
dle ;  I  handed  him  the  twenty  dollars,  with  my  individual  note  of 
$913,  that  was  coming  to  the  widow  as  surety  that  I  should  render 
unto  her  a  mortgage  that  I  had  agreed  to. 

Q.  How  did  you  come  to  get  the  receipt  for  the  money  ?  A.  Mr. 
Bay  wrote  the  receipt  while  making  the  statement ;  he  was  making 
out  the  statement  when  Judge  Prindle  spoke  to  him  about  the 
money ;  I  handed  the  money  to  Judge  Prindle  with  the  note ;  he 
put  the  money  in  the  drawer ;  Mr.  Bay,  after  making  out  the  state- 
ment, wrote  me  a  receipt  for  the  twenty  dollars,  and  handed  it  to 
me." 

The  evidence  of  this  man  Bay  himself,  though  he  elsewhere  denies 
it,  or  denies  his  relation  as  clerk,  is,  it  seems  to  me,  perfectly  conclu- 
sive upon  this  question  of  his  clerkship.  I  call  your  attention  to 
page  624: 

"  Ailer  I  was  admitted  I  spoke  about  going  away ;  Judge  Prindle 
told  me  that  I  could  remain  there  ;  that  it  would  be  a  convenience 
to  the  public  to  have  an  attorney  there  at  the  surrogate's  office,  and 
that,  if  I  desired  to,  I  could  remain  there ;  I  could  stay  there ;  all 
that  I  ever  did  in  regard  to  the  business  connected  with  the  surro- 
gate's office  was  this:  when  people  came  there  to  have  business 
transacted,  and  the  papers  were  not  drawn,  I  almost  always — ^not 
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always,  but  almost  always — ^would  draw  their  papers,  and  enter  the 
orders  in  the  books,  and  pass  the  books  to  Judge  Prindle,  who  would 
sign  the  orders  in  the  books ;  and  in  regard  to  the  business  that  was 
.done  when  Judge  Prindle  was  away,  I  never  did  business  in  his 
absence,  except  he  would  be  gone  two  or  three  days,  and  he  would 
then  say  to  me,  *  if  any  one  comes  here  with  their  papers  drawn,  aiid 
want  letters  of  administration,  or  letters  of  guardianship,  or  want 
citations  to  prove  wills,  I  have  left  them  signed,  and  you  can  let 
them  have  the  citations,  or  the  letters  of  administration,  and  put  the 
return  day  on  some  days  that  I  have  marked  in  my  book ; '  Judge 
Prindle  always  had,  in  a  certain  book  that  he  kept,  certain  days  pat 
down  for  the  proof  of  wills ;  and  if  a  man  came  during  his  absence 
when  he  was  to  be  away  any  length  of  time  I  would  give  them  a 
citation  that  was  left  signed  by  Judge  Prindle,  and  put  the  return 
day  on  one  of  those  days  marked  in  the  book,  and  when  he  came 
I  would  give  papers  to  him ;  that  was  a  practice  that  I  had  with 
some  attorneys ;  give  them  the  citations  signed,  and  let  them  take 
them  home,  and  say  to  them,  '  when  you  have  a  case,  put  in  the  day 
in  your  papers,  and  it  will  be  all  right.'  I  never  issued  any  letters 
of  guardianship  or  administration,  or  any  citations  when  Judge 
Prindle  was  in  the  village  without  going  to  him  or  seeing  him; 
sometimes  he  would  say  to  me,  *  I  can't  go  to  the  office,  and  yon 
may  go  back  and  let  them  have  their  citations ; '  during  the  time 
that  I  was  in  the  office  after  I  was  admitted,  Judge  Prindle  had 
several  students  at  various  times ;  he  never  had  a  good  writer ;  he 
never  had  a  student  who  was  a  good  penman  until  Mr.  Thomas  came 
into  the  office  in  the  spring  of  1870, 1  think  it  was ;  these  students 
that  he  had,  Judge  Prindle  used  to  have  record  the  wills,  hit  th&y 
would  9nake  siccA  humgling  worky  and  Judge  Prindle  had  a  good 
deal  of  pride  aJ)out  it,  and  I  saw  that  it  worri^  him^  and  whenever 
I  had  timey  and  he  had  any  work  that  woe  to  he  nicely  done,  IwoM 
take  hold  and  Iielp  about  the  recording  of  wiUa^^  etc. 

And  again*  I  refer  you  to  page  791 : 

"  Q.  State  what  you  had  authority  to  do  in  the  absence  of  Judge 
Prindle  ?  A.  In  the  absence  of  Judge  Prindle,  when  he  went  away 
and  staid  away  any  length  of  time  —  I  never  had  any  authority  to 
do  any  thing  when  he  was  in  town,  or  simply  gone  for  an  hour  or 
two  —  but  when  he  was  going  to  be  gone  a  whole  day,  or  two  or 
three  days,  I  had  authority,  that  if  a  man  came  there  with  his  papers 
drawn,  or  if  he  came  there  without  them  drawn  and  I  drew  the 
papers,  I  had  authority  to  issue  letters  of  administration,  and  to  issae 
citations  to  prove  wills." 
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Again,  at  page  787,  speaking  of  drawing  the  papers  for  Mr. 
Hnmphrey,  or,  rather,  on  his  account,  he  says :  ^'I  went  to  work  on 
his  account  and  figured  it  all  out  and  he  came  over  on  the  day  of  the 
final  settlement,  and  I  figured  up  the  matter  and  drew  his  account ; 
I  made  a  statement  of  it ;  he  said  he  wanted  a  statement  of  the 
accounts  and  the  amount  due,  etc.,  to  show  to  those  interested ;  and 
I  made  one  out ;  /  siffned  Jvdge  Prindle^s  name  to  it }  1  forget 
whether  Judge  Prindle  was  in  the  surrogate's  office  or  at  his  house, 
but  he  was  around  somewhere ;  when  I  got  the  statement  made  out 
I  signed  his  name  to  it,  either  by  me,  or  else  didn't  say  any  thing 
about  that,  but  I  intended  it  should  show  to  those  interested  that  it 
came  from  the  surrogate's  office,  and  was  correct;  the  amount  I 
paid  Mr.  Humphrey,  on  the  final  settlement,  was  not  $40,  but  was 
$30." 

Mr.  E.  H.  Pbindls  —  The  amount  Humphrey  paid  him. 

Mr.  Stanton  —  Yes,  I  suppose  so  ;  it  is  a  mistake  in  the  case ;  it 
means  the  amount  Mr.  Hnmphrey  paid  him.  Here  Mr.  Ray  testi- 
fies himself  at  page  700 : 

'•Q.  How  many  of  the  letters  testamentary  have  you  recorded 
daring  that  time  ?  A.  I  haye  recorded  since  the  time  I  was  admitted 
up  until  last  September ;  I  have  recorded  of  let4;crs  testamentary 
about  two-thirds ;  of  the  letters  of  administration  a  little  more  than 
half." 

This  is  his  own  admission.  How  can  we  by  any  possibility  show 
the  clerkship  of  this  Mr.  Kay,  by  stronger  proof  than  that  to  which 
I  call  your  attention  ?  Why,  he  is  continually  performing  these 
duties  for  the  respondent.  The  respondent  has  nobody  else  around 
on  whom  he  relies  to  do  them,  and  in  his  absence  be  attends  to  the 
respondent's  business.  What  constitutes  a  clerk?  Is  it  not  the  per- 
formance of  clerical  work  in  his  office)  Does  not  that  make  a  clerk 
of  a  man  ?  Does  not  th;at  establish  the  relation  which  the  law  pro- 
hibits when  it  declares  that  the  clerk  shall  not  practice  before  a  judi- 
cial ofScer  ?  A  clerk  of  the  officer  himself?  Besides  these  references 
which  I  have  made,  the  case  is  full  of  proof  wliich  bears  more  or  less 
upon  this  point.  And  I  have  dwelt  thus  long  upon  citing  your 
attention  to  the  proofs  upon  this  point,  because  I  have  regarded  this 
as  a  material  point,  and  a  very  material  point  in  the  case  on  the  part 
of  the  prosecution,  for  when  the  point  is  established  that  tliis  Mr. 
I^y  was  doing  the  clerical  work  of  this  respondent ;  that  he  was 
actually  a  clerk  in  his  office,  then  the  other  charges  which  are  made 
here  appear  in  a  light  so  clear  aivd  so  forcible,  that  we  will  have  no 
hesitation  and  no  need  to  dwell  long  upon  them. 
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As  to  the  third  proposition  embodied  in  this  second  charge: 
"  That  he  knew  Ray  intended  to  charge  the  parties  for  his  work," 
is  not  denied  by  the  respondent.  Indeed,  it  is  his  only  defense  for 
charging  fees  in  the  numerous  instances  proven,  that  he  did  not  do 
it  for  himself,  but  for  Kay,  to  whom  he  claims  to  have  paid  most  of 
the  money  paid  to  him  personally.  That  he  knew  Kay  intended  to 
charge  enough  to  pay  himself  for  his  services  and  to  remunerate 
himself  in  that  way  for  the  clerical  work  he  did  for  the  respondent 
himself,  is  apparent,  for  Kay  himself  swears  (page  791) : 

"  Q.  Did  you  ever  have  a  dollar  of  the  money  drawn  from  the 
county  as  elerk  hire,  paid  you  ?  A.  I  don't  know,  sir ;  I  had  money 
from  Judge  Prindle  before  I  was  admitted. 

Q.  Before  you  were  admitted  to  the  bar  ?  A.  Yes,  sir ;  a  good 
deal  of  it;  he  paid  me  for  writing;  where  he  got  it  I  don't  know. 

Q.  Since  you  were  admitted  to  the  bar,  in  the  fall  of  1867,  yon 
have  not  received  any  ?    A.  No,  sir." 

Thus  testifying  that  he  had  never  received  any  thing  for  the 
clerical  work  which  he  performed  except  this  privilege  which  he  had 
of  transacting  this  business  in  the  surrogate's  office, 'and  acting,  if 
you  please,  as  attorney  at  law  to  the  surrogate.  At  the  bottom  of 
page  792  he  say^ : 

"  Q.  Then  you  never  got  a  cent  of  pay  for  this  clerical  work  that 
you  did,  except  as  you  charged  parties  who  came  in  there  to  transact 
business  with  the  surrogate,  for  your  services  ?  A.  I  got  my  office 
rent,  and  I  warmed  by  the  same  fire. 

Q.  I  ask  you  if  you  got  any  other  pay  except  your  office  rent  and 
the  use  of  the  office,  if  you  got  any  other  pay  than  that  except  what 
you  obtained  by  charging  parties  who  came  into  the  surrogate's 
office  for  your  services?    A.  For  nay  clerical  duties  do  you  mean! 

Q.  Yes,  for  your  clerical  work  for  Judge  Prindle  ?  A.  "Well,  I 
desire  to  explain.  « 

Q.  Answer  my  question  ?  A.  Well,  you  put  your  question  in 
such  a  way  that  if  I  should  answer  it  ^  No,'  you  would  make  me 
substantially  swear  that  in  charging  my  bills  for  those  services,  I 
charged  them  for  performing  these  clerical  duties ;  which  is  not  the 
fact. 

Q.  You  never  charged  anybody  for  perfornaing  these  clerical 
duties!  A.  Never,  sir,  one  cent;  any  man  that  had  his  papers 
drawn  never  paid  me  a  cent  for  it. 

Q.  Then  you  never  got  any  other  pay  for  tjiis  clerical  work  that 
you  did  for  Judge  Prindle  than  your  use  6f  the  office,  and  the 
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opportunities  yon  had  for  transacting  business  there  as  an  attorney 
at  law?    A.  .That  is  all," 

The  fourth  proposition  under  the  charge  that  the  respondent  aided 
Bay  in  making  charges  for  the  work  which  he  ought  himself  to  per- 
form free  of  charge,  and  thus  defeat  the  view  and  intent  of  the  act 
abolishing  fees,  is  self-evident,  and  requires  no  argument ;  provided 
only  that  we  assume  that  it  is  the  duty  of  the  surrogate  to  draw  the 
papers  and  see  that  the  necessary  papers  are  drawn  for  granting  let- 
ters; a  proposition  which  I  propose  to  argue  under  the  fourth 
charge,  to  which  it  more  particularly  relates.  Establishing  these 
propositions,  may  we  not  assume  that  the  second  charge  is  substan- 
tially proven  ? 

The  substance  of  the  third  charge  is  similar  to  the  second.  This, 
however,  instead  of  alleging  the  sending  of  parties  to  Ray  to  have 
the  surrogate's  own  work  done,  knowing  he  was  to  charge  them  for 
it,  it  alleges  the  appointment  of  Kay  as  guardian  ad  litem  of  infants 
in  cases  where  he  knew  he  was  employed  by  the  parties  interested 
adversely  to  the  infants,  and  requiring  the  executors  to  pay  Bay,  as 
such  guardian,  as  a  further  means  of  remunerating  Ray  for  the  ser- 
vices he  rendered  the  respondent.  We  have  presented  no  direct 
proof,  under  this  charge,  but  we  are  not  wanting  in  evidence  intro- 
duced by  the  respondent  himself,  in  that  famous  paper  (Exhibit  45, 
page  724)  the  respondent's  certificate  of  character,  his  right-bower  as 
a  campaign  document,  gotten  up  privately  by  his  counsel,  who  chose 
the  right  time  for  their  work,  if  we  are  to  take  the  evidence  of  their 
witness,  Mr.  Plumb  (pages  870,  871),  and  really  framed  by  Ray,  as 
Plumb  thinks  (page  870) ;  and  there  is  no  evidence  showing  who 
did  if  he  did  not.  In  this  document,  which  they  insisted  in  putting 
in  evidence,  we  find  at  page  725 : 

"  As  to  the  charge  that  ^  May  15, 1871,  Henry  Holmes,  Columbus, 
paid  for  proving  the  will  of  Loomis  Richen,  $25,"  we  find  that  the 
will  of  Loomis  Richen  was  proved  at  the  time  stated.  Mr.  Ray 
drew  the  petitions  for  the  proof  of  the  same,  made  the  copies  of  the 
citations  for  service,  proofs  of  service,  copy  of  will  attached  to  pro- 
bate, etc.,  and  attended  to  the  probate  of  the  same.  Mr.  Ray  was 
also  the  special  guardian  of  an  infant  in  the  matter ;  he.  used  stamps 
to  the  amount  of  $4.15,  and  received  from  Mr.  Holmes  the  sum  of 
$25  for  his  services  and  the  stamps." 

Kow  that  is  direct  proof  under  the  charge  which  we  make ;  he  is 
employed,  or  acts,  at  least,  for  the  executor,  drawing  up  his  petitions 
and  proof  and  attending  to  his  part  of  the  business,  and  yet  is  at  the 
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Bame  time  appointed  special  guardian  of  an  infant  who  mnat  neoesttr 
rily  have  been  interested  adversely  to  the  executor.  The  relations  of 
the  parties  are  such  that  their  interests  must  be  adverse,  for  the 
guardian  ad  lUerti^  appointed  by  the  court,  is  appointed  for  the 
express  purpose  of  seeing  that  the  executor,  himself  the  other  party 
in  the  case,  does  not  injure  or  take  advantage  of  the  rights  of  the 
infant.    At  page  726 : 

"As  to  the  charge  that  *  Thomas  Glark,  as  executor  of  Reeve  Dil- 
ley,  of  New  Berlin,  was  charged  $100 ;  he  paid  $70 ;  he  employed 
no  attorney,  and  there  was  no  contest,'  we  find  that  Mr.  Ray  drew  all 
the  papers  and  paid  all  the  disbursements.  There  were  over  siity 
persons,  upon  whom  citation  had  to  be  served.  The  publication  fee 
was  $24.67.  The  stamps,  $7.80.  He  went  personally  to  Cortland 
and  served  citation  on  a  portion  of  the  heirs,  his  livery  bill  for  the 
trip  being  $4.  He  acted  as  special  guardian  for  several  infants,  on 
proof  of  the  will.  The  papers  he  drew  were  necessarily  very  vol- 
uminous, and  he  charged  $100,  of  which  he  has  received  $70;  we 
think  the  charges  for  his  services,  in  this  case,  quite  moderate,  con- 
sidering the  amount  of  work  involved." 

It  seems  to  us  that  these  statements,  in  connection  with  the  proo& 
to  which  I  have  already  alluded  in  my  remarks  upon  the  second 
charge,  establish  this  third  charge. 

The  substance  of  the  fourth  charge  is  that  since  the  1st  of  January 
last  he  has  willfully  declined  to  perform  his  proper  duties  in  seeing 
that  papers  were  drawn  up  for  parties  in  the  transaction  of  their  sur- 
rogate's business.  The  learned  counsel  for  the  respondent,  in  opening 
for  the  defense,  says,  at  page  659,  commencing  at  the  bottom  of  page 
668 :  ^^  The  act  contained  in  the  Session  Laws  of  1844,  page  445, 
chapter  300,  is  the  last  act  which  we  find  upon  the  statute  books  in 
relation  to  the  fees  of  surrogates.  That  act  was  passed  when  sur- 
rogates received  a  compensation  for  their  services  through  and  by 
fees,  and  that  alone ;  and  yet  I  think  the  Senate  will  agree  with  me, 
before  I  get  through,  that  there  is  nothing  in  tliat  act  which  makes 
it  obligatory  upon  the  surrogate  to  draw  any  of  these  papers  which 
are  specified  in  the  act,  except  certain  specified  papers  which  could 
only  be  done  as  ofiSicial  acts.  !N'ow,  the  first  section  of  this  act 
repeals  section  32  of  title  3,  of  chapter  10,  part  3,  of  the  Bevised 
Statutes.  The  second  section  of  the  act  read  as  follows :  '  For  the 
following  services,  hereafter  done  or  performed  by  surrogates, 
the  following  fees  shall  be  allowed,  nor  shall  they  be  entitled  to 
receive  any  other  fees  therefor ; '  and  then  comes  a  long  list  of 
paragraphs  denoting  the  various  fees.     Now^  then,  where  is  the 
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language  in  that  sectioD  which  makes  it  obligatorj  upon  the  sarrogate 
to  draw  any  of  these  papers  ?  Why,  when  this  act  was  passed,  as  I 
have  said,  it  was  the  means  through  and  by  which  the  surrogate 
received  his  compensation  for  services,  and  the  Legislature  at  that 
time  did  not  deem  it,  as  I  take  it,  proper  or  necessary  to  incorporate 
into  the  act  any  words  making  it  the  especial  duty  of  the  surrogate 
to  do  or  perform  these  servicea.  If  ho  drew  the  various  papers,  the  . 
statute  fixed  the  compensation  he  should  receive;  and  if  he  did  not 
draw  them,  then  he  did  not  draw  the  compensation  provided  fbr  by 
the  statute." 

We  acquiesce  in  this  position  of  the  counsel  so  far  as  it  assumes 
that  there  was  no  clause  in  that  statute  which  specially  declared  it 
the  duty  of  the  surrogate  to  perform  these  duties.  Its  defect  in 
this  respect  had  not  then  become  apparent,  for  the  reason  stated 
by  the  counsel,  that  it  was  the  means  through  which  and 
from  which  he  derived  his  support  from  his  office;  but  that  it 
was  expected  that  he  would  cause  these  duties  to  be  performed  is 
apparent,  from  the  fact  that  fees  for  each  of  these  services  were 
provided,  by  law,  for  him  to  charge,  and  beyond  which  he  should 
not  charge.  But  after  the  passage  of  this  act,  the  new  Constitution 
of  1846  was  adopted.  It  contained  the  following,  article  sixth, 
section  twenty  :  "  No  judicial  officer,  except  justices  of  the  peace, 
shall  secure  to  his  own  use  any  fees  or  perquisites  of  office."  From 
and  after  the  adoption  of  this  Constitution,  surrogates  were  paid  a 
salary,  and  the  stimulus  of  fees,  to  be  received  as  his  only  source  of 
income  from  his  office,  no  longer  existed.  The  county  (when  it  could 
get  them)  took  the  fees  actually  charged,  and  if  the  surrogate  became 
careless  in  collecting — ^if  he  failed  in  requiring  fees  in  advance,  and 
also  in  performing  the  duties  for  which  fees  were  provided,  he 
nevertheless  obtained  his  salary  the  same.  But  the  people  who 
paid  the  salary  might  thus  be.  compelled,  for  the  want  of  some 
mandatory  clause  in  the  statute,  to  ^hire  attorneys  to  draw  their 
.papers,  if  it  should  be  said  that  the  statute  itself  fixing  the  fees 
did  not  imply  that  it  was  his  duty  to  draw  these  papers  for  which 
the  fees  were  given,  in  order  to  remedy  this  evil,  and  correct  this 
defect  of  the  statute,  if  defect  it  was.  Another  act  was  passed  for 
the  adoption  of  the  statute,  in  1847.  (Chap.  277,  §  9  of  the  Laws 
of  1847.)  The  act,  referring  to  surrogates,  among  other  officers, 
uses  this  language : 

Sec.  9,  chap.  277,  Laws  of  1847  (vol.  1,  page  313),  as  amended 
by  chap.  95,  Laws  of  1849  (page  135),  (and  see,  also,  page  904,  vol. 
1,  B.  S.,  Banks'  6th  ed.)  provides  that  "  such  county  officers  (sur- 
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rogates,  etc.),  shall  in  no  case  perform  any  official  services,  unless 
upon  pre-pajment  of  the  fees  and  perquisites  imposed  by  law  upon 
any  person  for  services  rendered  by  such  officer  in  his  official  capac- 
ity; and,  upon  such  payment,  U  shaUie  the  duty  ef  a/ny  officer  to 
perform  the  aermoes  required.  They  shall  also  pay  over  all  sums  so 
received  by  them  for  such  fees  and  perquisites,  after  deducting 
their  salaries  to  the  treasurers  of  the  respective  counties,  on  the  first 
Monday  of  May  and  November  of  each  year ;  also,  to  render  an 
account,  giving  each  item  of  fees  received  by  their  affidavit,  to  the 
board  of  supervisors,  at  their  annual  meeting  of  each  year." 

When  the  stimulus  of  fees,  to  be  received  by  an  officer  for  his 
own  individual  use,  was  no  longer  existing,  and  he  obtained  a  salary 
which  he  received  whether  he  performed,  faithfully,  his  duty  or  not, 
it  became  necessary,  in  order  that  the  county  might  receive  the 
money  to  which  they  were  entitled,  and  that  the  surrogate  might  be 
compelled  to  perform  the  official  services  for  which  fees  had  been 
provided,  it  became  necessary  to  pass  this  mandatory  act ;  and  what 
language  could  be  used  stronger  by  the  Legislature  in  framing  the 
act,  or  should  indicate  that  they  intended  it  should  be  the  impera- 
tive duty  of  the  officer  to  perform  the  services  when  paid  the  nec- 
essary fees  ?  It  seems  to  me  this  is  too  plain  for  argument.  Clearly 
this  act  makes  it  the  duty  of  the  surrogate  to  perform  every  duty 
for  which  the  surrogates  ever  had  been  provided  by  the  law  of  1844. 
But  the  counsel  tells  us  it  cannot  be  so,  because  the  surrogate  might 
sometimes  be  put  to  more  expense  than  his  fees  would  amount  to  in 
procuring  the  translation  of  a  will.  Is  it  any  excuse  for  a  constable 
to  refuse  to  serve  a  process  because  it  will  cost  him  more  than  it 
will  come  to  ?  It  has  been  decided  twice  and  again  not  to  be.  And 
we  know  of  cases  where  a  constable  has  lost  money  on  some  specially 
laborious  case,  but  he  makes  it  up  in  others.  All  general  laws,  iu 
their  enforcement,  occasion  individual  instances  of  hardship,  but  the 
officer,  if  he  finds  it  too  hard,^may  resign  at  will,  and  that  ends  all 
further  official  obligation.     The  counsel  further  says  at  page  660 : 

'^  The  Legislature  should  make  it  an  official  duty ;  and  if,  as  is 
claimed,  and  doubtless  will  be  claimed  in  this  matter,  it  is  an  official 
service,  then  I  say  that  nobody  else  can  perform  it ;  for  I  under- 
stand it  to  be  the  rule  that  where  the  statute  prescribes  a  duty  upon 
a  man  as  an  official  service  or  duty,  that  service  must  be  performed 
by  him  in  person,  and  cannot  be  performed  by  any  other  person." 

Where,  may  I  ask  you,  does  he  find  this  document  as  to  the 
administrative  duties  of  judicial  officers,  a  class  of  official  duties 
clearly  distinguished  by  the  courts  from  tHose  acts  termed  judicial; 
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the  same  distinction  drawing  the  line  of  personal  responsibility  for 
errors  on  the  pai*t  of  the  officer  ?  May  not  a  surrogate  have  a  clerk 
enter  an  order  in  his  books?  Is  there  any  doubt  about  this  being 
an  oflScial  duty,  toot  May  not  a  justice  of  the  peace,  whose  official 
duty  it  is  to  draw  and  issue  a  summons,  let  any  one  else  write  it, 
and  simply  sign  his  name  to  it  ?  What  is  a  surrogate  given  a  clerk 
for  but  to  do  some  part  of  his  official  work  ? 

Again,  the  counsel  claims  that  these  duties  are  not  official,  and 
attempt  to  draw  a  distinction  by  looking  to  definition  which  is 
entirely  too  fine  for  comprehension.     He  says  (pages  661  and  662) : 

"  Webster's  definition  of  *  official : '  '  1st.  Pertaining  to  an  officer 
of  public  trust.  2d.  Derived  from  the  proper  office  or  officer,  or 
from  the  proper  authority;  made  or  communicated  by  virtue  of 
authority ;  officially ;  by  the  proper  officer ;  by  virtue  of  the  proper 
authority ;  in  pursuance  of  the  special  powers  vested.'  Now,  we 
say,  under  this  definition  of  the  word  ^  official,'  and  its  use  iii  the 
Btatnte,  of  course  as  it  is  understood  in  eommon  language,  and  in 
the  ordinary  course  of  life,  that  these  duties,  these  clerical  duties, 
drawing  papers  and  all  that  sort  of  thing,  was  not  intended  by  the 
Legislature  to  be  a  part  of  the  duties  of  the  surrogate.  If  so,  he 
becomes  the  adviser  of  every  man,  woman  and  child  in  all  business 
in  his  county.  If,  by  virtue  of  this  statute,  these  parties  are  to  resort 
to  him,  and  he  is  compelled  to  discharge  the  duties  detailed  in  this 
statute  of  1844,  which  are  subsequently  confirmed  by  the  acts  of  1847 
and  1849,  in  relation  to  the  fees  which  he  may  receive,  in  what  position 
is  he  placed  ?  Why,  I  may  go  to  the  surrogate  of  our  county  with  a  will 
m  my  pocket ;  I  know  that  it  is  to  be  contested ;  I  knaw  that  it  is 
to  be  a  terrible  contest ;  that  the  parties  mean  to  fight  it  to  the  bitter 
end ;  I  go  to  the  surrogate  for  drawing  the  papers  for  the  proof  of 
this  will  to  bring  the  matter  before  him,  and  in  doing  that  I  make  a 
statement  to  him  of  the  case,  without  his  knowing  that  there  is  to  be 
any  contest,  and  without  his  knowing  that  I  have  any  suspicions 
that  there  is  any  thing  wrong,  or  that  there  is  any  claim  that  there  is 
any  wrong,  and  I  give  to  the  surrogate  a  full  statement  of  my  views 
and  ideas,  and*what  I  supposed  to  be  the  facts  existing  in  relation  to 
the  will;  he  gets  them  and  forms  an  opinion.  None  of  us,  after  the 
statement  of  a  case  is  made  to  us,  under  any  circumstances,  would 
do  otherwise  than  form  some  conclusion,  some  opinion  in  relation  to 
its  merits. 

He  goes  on  and  draws  the  papers,  makes  the  citation,  and  finally 
on  the  return  of  the  citation  for  proof  of  the  will  he  finds  that  there 
is  to  be  a  contest.     Does  the  surrogate  stand  entirely  as  he  should, 
121  * 
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disinterested  between  the  parties 'i^  And  yet  this  idea  that  he  is  com- 
pelled to  draw  these  papers,  that  he  is  the  clerk  of  all  the  parties 
who  choose  to  resort  to  him  in  the  count}'  who  may  have  surrogate 
business  before  him,  brings  him  into  precisely  this  position  which  I 
have  stated,  or  may  bring  him  into  that  position  every  little  while; 
it  would  seem  to  be  wrong  in  principle  that  the  surrogate  should  be 
made  the  adviser  of  all  parties  under  those  circumstances,  and  such 
a  construction  should  not  be  given  to  the  statute  which  will  lead  to 
such  wr^gs,  if  a  construction  may  be  given  to  it  equally  in  accord- 
ance with  this  language,  and  which  prevents  such  a  state  of  things." 

Kow,  then,  the  papers  which  we  claim  it  is  the  official  duties  of 
the  surrogate  to  cause  to  be  drawn,  for  which  he  is  given  a  clerk  in 
part ;  a  clerk  whose  salary  is  paid  by  the  county,  are  purely  formal. 
It  is  no  more  necessary  that  the  party  should  state  to  the  surrogate 
the  facts  which  may  be  involved  in  a  future  contest  than  for  the 
party  to  state  the  same  facts  on  applying  to  a  justice  of  the  peace  for 
a  summons.  But  even  if  the  position  of  the  counsel  were  true  that 
he  must  have  heard  one  side  iti  advance ;  if  he  must  have  formed  ao 
opinion  which  would  render  him  no  longer  impartial,  he  must  bean 
officer  peculiarly  well  fitted  for  judicial  duties.  But  it  is  said  there 
is  an  inconsistency  in  requiring  these  duties  of  a  surrogate ;  that  he 
is  purely  a  judicial  officer.  Is  there  an  inconsistency  in  requiring  a 
judicial  officer  with  criminal  jurisdiction  to  frame  an  issue  a  warrant 
upon  the  sufficiency  of  which  he  may  be  required  to  pass  judicially  f 
Perhaps  it  is ;  but  if  so,  our  statutes  are  full  of  inconsistencies  of 
this  kind,  and  the  greatest  inconsistencies  are  imposed  upon  oar 
justices  of  thQ  peace.  Neither  are  United  States  statutes  or  officials 
exempt.  Suppose  a  defect  is  discovered  in  a  petition  for  the  proof 
of  a  will  drawn  by  a  surrogate,  who  can  take  advantage  of  that?  Afl 
soon  as  discovered,  it  is  to  be  amended ;  that  is  all.  A  will  is  not 
to  be  defeated,  no  letters  of  administration  refused,  for  any  such 
reason  as  that. 

The  statute  is  clear  and  direct.  The  term  when,  and  circumstan- 
ces under  which  it  was  passed,  reveal  the  object  and  interest  of  the 
law  too  clearly  for  doubt.  Suppose  it  really  a  doubtful  question,  is 
it  commendable  for  public  officers  on  doubtful  questions  to  decide 
in  their  own  favor,  and  against  the  interest  of  the  people  who  em- 
ploy and  pay  them  1  Does  this  comply  with  the  oath  of  o$ce,  to  do 
the  duties  of  the  office  to  the  best  of  his  ability  ? 

We  think  that  if  there  was  really  any  doubt  about  this  question, 
any  officer  who  faithfully  performs  his  duty  will  give  the  benefit  of 
the  doubt  to  the  county  who  employs  and  pays  him  a  salary,  and 
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not  take  the  benefit  of  all  doubtB  to  himself  under  circnmstances 
which  will  tend  to  increase  the  emoluments  of  his  office  and  put 
money  in  his  pocket. 

Having  established,  as  I  think,  the  proposition  that  it  is  the  duty 
of  the  surrogate  to  draw  those  papers  and  perform  those  duties  for 
which  a  specific  fee  is  established  in  the  fee  bill,  I  will  now  read 
some  portion  of  that  act  which  prescribes  this. 

Chapter  300,  Laws  of  1844,  page  445,  and  see  the  same  law  in 
Yol.  3,  R  S.  (Banks'  5th  ed.),  pages  919  to  922 ;  also,  vol.  4  Statutes 
at  Large  (Edmonds'  ed.),  page  694  to  697,  provides  that: 

^'  For  drawing  and  recording  all  necessary  papers,  and  drawing 
and  entering  all  necessary  orders  on  i^pplications  for  letters  of  ad- 
ministration, when  not  contested,  and  for  all  services  necessary  to 
complete  the  appointment  of  administrators,  and  for  the  appoint- 
ment of  appraisers,  five  dollars ;  but  in  cases  where  a  citation  is 
necessary,  seventy-five  cents  in  addition. 

"  For  drawing  and  recording  all  necessary  'petitions,  depositions, 
affidavits,  citations,  and  other  papers,  and  for  drawing  and  entering 
all  necessary  orders  and  decrees,  administering  oaths,  appointing 
guardians  ad  litem,  and  appointing  appraisers,  and  for  rendering 
every  other  necessary  service  in  cases  of  proof  of  will  and  issuing 
letters  testamentary,  when  not  contested,  and  the  will  does  not  ex- 
ceed fifteen  folios,  surrogates  shall  receive  twelve  dollars ;  and  when 
the  will  exceeds  fifteen  folios,  ten  cents  per  folio  for  recording  such 
excess  and  six  cents  per  folio  for  the  copy  of  such  excess  to  be  an- 
nexed to  the  letters  testamentary. 

'^Appointing  a  guardian  to  defend  any  infant  who  shall  be  a  party 
to  any  proceeding,  fifty  cents ;  but  where  there  is  more  than  one 
minor  of  the  same  family,  and  the  same  guardian  is  appointed  for  all, 
twenty-five  cents  for  each  additional  minor ;  and  no  greater  or  other 
fee  shall  he  charged  for  any  service  in  relation  to  such  appovnimentJ*^ 

The  same  act  provided  fees  for  every  act  under  these  laws,  defin- 
ing the  duties  of  surrogates,  and  providing  the  fees  to  be  collected  by 
them  for  the  use  of  the  county.  They  acted  up  to  the  passage  of 
the  act  of  1867.  These  two  acts  up  to  that  time,  and  enforced 
together,  one  which  provides  these  fees,  and  the  one  which  says, 
upon  being  paid  these  fees  it  shall  be  the  duty  of  the  officer  to  per- 
form the  services  rehired  —  th^t  is,  the  statute  of  1847,  from  1847 
up  to  1867  —  these  two  acts  were  enforced  together.  Now  then 
comes  the  act  of  1867,  section  16  of  chapter,  782  of  the  Laws  of  1867. 
It  says  this :  ^^  From  and  after  the  passage  of  this  act,  no  surrogate 
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Bhall  charge  or  receive  any  fee  or  compensation  for  any  offid&l 
services  performed  by  him." 

Mr.  Mtgatt  —  There  is  no  repeal  of  the  former  act  anywhere ! 

Mr.  STA2nx)N — No  statute  repeal.  No  further  than  these  words 
are  necessarily  repealed  by  that  statute.  As  I  before  stated  previons 
to  this,  the  duties  were  well  defined  by  this  fee  bill,  and  by  the 
stiatute  which  made  the  performance  of  those  duties  for  which  fees 
were  received  imperative  upon  the  surrogate.  Will  any  one  claim 
that  this  act  repeals  those  laws  as  to  the  duties  which  he  was  bound 
to  perform  ?  Does  it  go  any  further  than  simply  to  take  away  the 
fees  which  he  was  bound  to  charge  for  doing  these  duties  ?  Does  it 
abolish  the  duties  i  Does  it  in  any  way  do  away  with  the  official 
obligation  to  perform  the  samQ  services  which  he  had  theretofore 
ever  been  required  to  perform,  except  simply  the  question  as  to  fees? 
It  seems  to  me  clearly  not.  Clearly  the  object  of  this  law  is  to  make 
the  administration  of  estates  as  inexpensive  as  possible.  That  reallv 
the  respondent  himself,  and  the  respondent's  counsel,  believe  that 
the  position  we  take  here  is.the  true  one,  is  indicated,  it  seems  to 
me,  by  their  own  evidence  and  the  reform  which  they  took  the 
liberty  of  proving  that  he  had  instituted  in  his  office  since  the  first 
day  of  January  last ;  I  call  your  attention  to  page  764  of  the  case, 
part  of  the  evidence  of  Mr.  Ray : 

^^  Q.  When  the  question  was  raised  as  to  your  right  to  do  business 
there,  you  ceased  t  A.  Yes,  sir ;  only  to  dose  up  some  matters  I 
had  on  hand. 

Q.  Have  you  had  your  office  there  since  the  first  of  January} 
A.  No,  sir. 

Q.  Or  done  any  business  there,  except  as  an  attorney  ?  A.  No, 
sir ;  except  as  an  attorney  going  there  from  my  office  where  I  am 
now  located. 

Q.  Has  there  been  any  attorney  in  the  office  during  the  present 
term  ?     A.  No,  sir ;  not  making  that  his  office  or  stopping  there. 

Q.  Do  you  know  who  was  appointed  clerk?  A.  Yes,  sir; 
George  Thomas. 

Q.  Ho  is  not  a  lawyer?    A.  No,  sir. 

Q.  You  understood  that  nothing  since  then  has  been  charged  for 
the  papers  drawn  in  the  office  ?    A,  I  understand  nothing." 

Proof  of  the  respondent  himself,  showing  tliat  since  the  first  day 
of  January  last  he  has  been  practicing  upon  the  same  rule  which  we 
claim  is  the  rule  of  law  and  the  duty  of  this  respondent,  drawing 
the  papers  without  charging  any  thing  for  them. 
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He  takes  the  trouble  to  prove  it  here  before  this  Senate.  So 
mnch  for  the  law  as  to  the  duty  of  the  respondent  in  drawing  the 
papers  necessaiy  for  the  granting  of  letters.  I  now  call  your  atten- 
tion to  the  proofs  under  this  fourth  charge,  sustaining  the  charge. 
Mr.  Martin,  at  pages  489  and  490,  says : 

"  Q.  Have  you  stated  the  precise  time  ?  A.  Not  the  precise  day ; 
it  was  some  time  in  the  month  of  February  last,  I  think. 

By  Mr.  Stanton  r 

Q.  Did  you  see  Judge  Prindle  there  ?    A.  Yes,  sir. 

Q.  State  what  occurred  at  that  time?  A.  I  asked  Judge  Prindle 
to  draw  the  petition. 

Q.  The  petition  for  proof  of  the  will  ?    A.  Yes,  sir. 

Q,  What  did  he  say  ?  A.  He  said  he  would  furnish  a  blank  and 
I  might  draw  it ;  I  told  him  I  didn't  know  any  thing  about  such 
business ;  that  I  didn't  know  as  I  had  ever  seen  one ;  that  it  was  not 
my  business,  and  that  I  would  rather  he  would  do  it.  He  insisted 
upon  my  doing  it,  and  I  finally  took  the  blank,  and  went  down  and 
drew  a  petition,  and  brought  it  back  and  presented  it  to  him ;  says 
he,  *  It  ain't  right ; '  I  told  him  I  didn't  expect  it  would  be. 

Q.  In  what  respect  did  he  say  it  was  not  right?  A.  The  resi- 
dence of  one  of  the  heirs  who  lived  out  of  the  State  was  not  men-, 
tioned ;  the  town  I  think  it  was,  that  was  not  mentioned. 

Q.  State  the  conversation  that  occurred  ?  A.  I  asked  hi^n  then  if 
he  would  not  draw  one ;  I  said  to  him,  '  it  won't  take  you  five 
minutes,  and  I  will  pay  you  what  is  right ; '  he  didn't  make,  as  I 
remember,  any  particular  reply. 

Q.  Did  he  draw  it,  or  offer  to  draw  it  ?     A.  He  did  not. 

Q.  Did  he  offer  to  have  his  clerk  draw  it  ?  A.  He  didn't :  I  told 
hiin  that  I  guessed  I  could  find  a  man  that  would  draw  it. 

Q.  What  did  he  say  to  that  ?  A.  I  don't  know  as  he  made  any 
particular  reply ;  I  took  a  blank  and  went  and  got  Judge  Mason  to 
draw  the  papers. 

Cross-examination  hy  Mr.  Glover  : 

» 

Q.  Have  you  stated  all  that  Judge  Prindle  said  to  you  there  }  A* 
1  presume  not,  sir. 

Q.  Did  he  tell  you  that  since  this  trouble  and  fuss  he  had  nobody 
there  to  draw  papers  ?  A.  I  don't  remember  that  he  did  make  any 
such  statement. 

Q.  Simply  declined  to  draw  the  paper  for  you? .  A.  He  did." 
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Now,  then,  the  respondent  juimaelf  testifies  at  the  bottom  of  page 
894,  referring  to  Mr.  Ray*:    . 

'^  Q.  You  had  him  go,  out  of  deference  to  the  public  sentiment? 
A.  It  was  mainly  that ;  it  would  have  been  a  convenience,  and  when 
people  come  there  now  they  complain  about  his  being  away,  and  I 
tell  them  that  I  have  nobody  there  to  draw  papers  and  they  mast 
go  to  the  lawyers  and  get  the  business  done ;  I  don't  want  to  sub- 
ject myself  to  any  further  complaint  in  regard  to  it. 

Q.  Since  the  first  of  January  you  have  declined,  in  various  cases, 
to  do  necessary  work  or  cause  it  to  be  done  for  the  granting  of 
letters  ?  A.  I  have  declined  to  draw  petitions,  and  this  business 
I  consider  is  the  duty  of  a  lawyer  to  do. 

Q.  In  how  many  cases  have  you  declined  to  do  that  since  the  first 
of  January  !  A.  I  don't  remember  but  two ;  I  did  not  decline  abso- 
lutely, but  I  stated  the  fact  that  we  had  a  different  order  of  things 
since  election,  and  things  were  going  to  be  done  there  so  that  nobody 
could  complain." 

That  is  all  of  the  proofs  to  which  I  call  your  attention  of  the 
fourth  charge.  The  substanee  of  the  fifth  charge  is,  that  he  suffered 
himself,  in  1869,  to  be  employed  by  the  executor  over  whose 
.  accounts  he  had  jurisdiction,  and  as  attorney  brought  a  suit  for  him 
^  in  the  Supreme  Court,  and  that  he  charged  an  exorbitant  fee  for  his 
services,  and  took  it  out  of  the  estate,  auditing  his  own  bill  in  the 
executor's  accounts.  Under  this  charge  I  call  your  attention  first- 
Senator  MuBPHY — Are  you  going  to  go  through  all  the  charges, 
this  way  f  Are  there  any  to  be  examined,  because  it  is  evidently  a 
thirty-hour  speech  if  you're  going  to  take  half  an  hour  to  eadi 
charge  ? 

Senator  Benedict — What  charges  were  examined  ? 

Mr.  Stanton— rThere  was  something  like  eight  if  I  recollect  right 
The  most  of  these  charges  I  propose  to  pass  over  very  rapidly.  I 
have  given  more  particularity  to  these  charges  heretofore,  because  I 
regarded  them  as  involving  questions  that  affect  nearly  all  the  other 
charges. 

Mr.  Mtgatt — There  are  thirty-four  on  the  record  and  you  propofls 
to  make  about  eight  ? 

Mr.  Stanton — As  proof  under  the  fifth  charge  I  call  your  atten- 
tion first  to  page  346  of  the  case : 

"  I  went  to  Norwich  the  8th  of  November,  1868,  and  petitioned 
to  have  the  will  proved. 

Q.  To  what  oflScer  ?    A.  I  went  to  Judge  Prindle. 

Q.  Go  on  and  state  the  interview  you  had  with  him!    A.  I  went 
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to  Judge  Prindle  and  told  him  I  had  a  will  left  for  me  to  execute, 
and  wanted  to  have  it  proven,  wanted  to  get  the  citation,  and  he  said 
Mr.  Kay  would  fill  them  out  for  me ;  Mr.  Ray  was  in  the  office,  and 
so  he  filled  out  the  citation  for  the  proof  of  the  will ;  set  a  day  (the 
12th  of  February,  1869)  for  the  proof  of  the  will ;  went  down  there 
at  the  time  with  the  witness  to  the  will,  and  it  was  admitted  to 
probate  at  that  time ;  when  he  read  the  will  he  said  that  he  had  n.o 
power  to  sell  the  real  estate ;  no  power  given  me  in  the  will  to  sell 
the  real  estate,  and  I  asked  him  what  course  I  should  pursue  to  sell 
it ;  he  said  there  was  no  legal  way  he  knew  of  without  it  was  to 
get  a  decree  from  the  Supreme  Court ;  I  asked  him  how  much  he 
bought  it  would  cost ;  he  said  it  was  costly  business  to  take  a  suit 
in  the  Supreme  Court,  and  he  said  thought  perhaps  it  might  cost 
$100 ;  I  told  him  that  one  of  the  heirs  was  dissatisfied  with  the  will, . 
and  it  wasn't  as  she  expected,  and  I  wished  to  go  in  a  legal  manner 
60  that  there  would  be  no  come  back,  and  I  had  a  chance,  I  told 
him,  to  sell  the  real  estate,,  and  he  said  there  wouldn't  be  no  trouble 
but  what  I  could  get  a  decree  from  the  Supreme  Court,  and  I  could 
make  a  contract  for  the  real  estate,  and  I  did  make  a  contract,  and 
the  man  took  possession  the  first  of  April,  or  the  woman  that  I  sold 
to;  it  was  a  woman  it  was  going  to ;  I  suppose  he  went  on  and  got 
the  decree  from  the  Supreme  Court. 

Q.  Look  at  that  paper  for  a  moment  which  I  show  you,  and  see  if 
that  is  the  certificate  of  probate  with  a  certified  copy  of  the  will 
that  you  received  in  that  case  f    A.  Yes,  sir,  that  is  one. 

Q.  You  say  you  told  him  to  go  on  and  bring  suit  to  sell  the  real 
estate t  A.  Yes,  sir;  I  told  him  if  that  was  the  only  legal  way  to 
do  it,  that  I  wished  to  go  legally,  and  to  go  on  and  do  it. 

Q.  When  was  the  next  time  that  you  had  an  interview  with  Judge 
Prindle  in  reference  to  this  matter?    A.  The  next  time  after  the* 
will  was  admitted  to   probate  was  in  the  fall  of  '69  when  I  went 
to  pay  him  the  money ;   he  wrote  me  a  letter  the  latter  part  of 
Ortober. 

Q.  Is  that  the  letter  that  I  show  you  ?  A,  Yes,  sir ;  it  is  dated 
October  13,  1869,  and  it  stated  in  the  letter  —  1  haven't  read  the 
letter  over  lately. 

Q.  Bead  it.  A.  ^  Dear  sir.  I  send  you  deed  from  yourself  as 
executor  to  Betsey  Page.  You  will  simply  sign  your  name  on  the 
line  opposite  the  seal ;  cancel  the  stamp  and  go  before  a  justice  or 
notary  public  and  acknowledge  the  execution  of  the  deed,  and 
receive  the  money.  The  judgment  directs  you  to  pay  to  me  the 
nun  of  $350,  the  costs  and  expenses  of  the  suit. 
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I  wish  yon  would  send  me  the  amount  the  first  opportunity  you 
have,  and  much  oblige 

Truly  yours, 
H.  G.  PMNDLE.'" 

At  page  352  he  swears  to  the  amount  that  he  paid  Mr.  Bay  upon 
the  settlement  of  the  estate. 

"Q.  State  what  language  he  used  that  you  recollect  ?  A.  The 
language  he  used,  that  the  account  that  Bay  brought  in  was  rather 
more  than  that  left  of  the  estate ;  the  account  was  some  fifty-eight 
dollars  and  some  cents,  I  think,  and  I  paid  him  fifty  dollars;  I  told 
him  there  was  about  forty  dollars  left  of  the  estate ;  if  I  had  my  fees 
that  he  had  made  out  to  me,  that  there  was  about  forty  dollars  left ; 
^  and  I  says  I  will  pay  you  fifty  dollars  if  that  will  be  satisfactory ; 
Judge  Prindle  said  he  would  make  it  all  right  with  Mr.  Bay,  and  so 
I  paid  him  fifty  dollars  on  the  final  settlement. 

Q.  Had  you  ever  employed  Bay  as  an  attorney  in  any  way  pre- 
vious to  that  time  ?  A.  I  hadn't  employed  Bay  at  all ;  when  I  went- 
there  for  the  citations  to  the  proof  of  the  will,  I  told  Judge  Prin- 
dle that  I  came  there  to  get  the  will  proved,  and  he  said  Bay  would 
fill  out  the  papers ;  I  think  Judge  Prindle  never  did  any  writing 
without  signing  his  name,  except  the  receipt  he  gave  me  for  $350 
himself." 

At  page  825  of  the  case  appears  in  evidence  the  final  audit  which 
was  made  by  Judge  Prindle  of  this  matter.  It  is  a  part  of  the  final 
account  which  was  put  in  evidence : 

"  Cash  paid  H.  G.  Prindle,  Esq.,  attorney  and  counselor,  expense 

of  obtaining  order  and  decree  in  Supreme  Court  for  sale  of  real  estate, 

$350 ;  Cash  paid  G.  W.  Bay  for  services  and  expenses,  proving  will 

'  and  final  settlement,  for  stamps,  publication  in  the  State  paper,  and 

Telegraph  and  Chronicle,  and  for  notice  to  creditors,  $37.50." 

I  know  the  final  account  shows  a  payment  to  Mr.  Bay  of  $37.50, 
and  of  it  is  sworn  to  by  the  executor,  but  that  does  not  necessarily 
show  that  Mr.  Barrows  is  mistaken  when  he  swears  he  paid  Bay  $50 
on  the  final  settlement.  Mr.  Barrows  testified  at  page  352,  "  about 
.  $40."  This  $37.50  is  about  $40,  and  it  is  all  that  is  left  of  the 
estate.  Mr.  Barrows  says  he  paid  him  the  difference  between  the 
balance  of  the  estate  and  the  $50  ;  he  paid  him  out  of  his  own  pocket- 
Had  that  difference  been  put  into  the  account,  it  would  not  have  bal- 
anced, and  it  could  not  have  been  put  upon  the  other  side  truthfully, 
as  he  never  received  it  on  account  of  the  estate.  I  incline  to  believe 
Barrows  rather  than  Bay,  for  first  he  is  not  interested  in  this  pro- 
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oeeding  so  intensel j  as  Mr.  Kay,  and  besides,  being  a  perfectly  relia^ 
ble  and  trustworthy  man,  he  is  not  contradicted  flatly  by  quite  so 
many  witnesses  in  other  material  respects. 

The  judgment  in  the  action  was  had  npon  the  answer  and  a  stipu- 
lation (page  365). 

"SUPREME   COURT— Chenango  Countt. 


Austin  Babrows,  ezecatorand  legatee  under  the  last  will  > 
and  testament  of  Anna  W.  Barrows,  deceased, 

agai-Mt 
Eleanor  P.  Hiooinb,  Delia  Hunt,  Augusta  Matterson, 
Margaret  Storrs,  Samuel  H.  Stores,  Sarah  Wil-i 
UAUs,  Gardner   Barrows,  Lathrop  H.  Barrows,! 
Avert  T.  Barrows,  (Cornelia  C.  Bartlett,  The  ConA 

GREG  ATIONAL  ChURCH  OF  COLUMBUB,  ChENANOO  COUNTY,  f 

N.  T.,  The  American  Board  of  Ck)MMiB8i0NER8  ofI 
Foreign  Missions,  The   American  'Bible   Societt,! 
founded  in  New  York  in  the  year  1916,  and  The  Amer-  1 
ICAN  Home  Missionary  Society,  founded  in  the  city  of   1 
New  York  in  the  year  1826,  legatees  under  the  last  will  I 
and  testament  of  Anna  W.  Barrows,  deceased.  / 

The  defendants  above  named  answer  the  complaint  of  the  plaintiff 
in  the  above  action,  and  admit  that  the  same  is  true,  and  each  and 
every  allegation  therein  contained,  and  these  defendants  hereby  con- 
sent that  the  plaintiff  have  the  relief  and  judgment  demanded  in 

said  complaint. 

GEORGE  W.  EAT 

Attorney  for  Defendant.^^ 

And  there  is  a  stipulation  on  page  366  to  the  effect  that  the  plain- 
tiff may  procure  an  order  at  the  .special  term  in  Otsego  county. 

I  am  not  aware  of  any  defense  that  the  respondent  makes  to  this 
charge,  except  he  claims  that  the  amount  of  costs  were  fixed  by  Judge 
Boardman.     We  will  read  his  evidence  upon  that  point. 

I  call  your  attention  to  the  evidence  very  briefly  of  Judge  Board- 
man,  at  page  609.  It  was  before  Judge  Boardman  that  this  order 
was  obtained : 

"  Q.  Can  you  state  whether  if  any  of  that  kind  of  proceedings 
were  had,  your  attention  was  called  to  the  fact  that  Judge  Prindle, 
as  attorney  for  the  plaintiff,  had  issued  letters  upon  the  estate  of  Mrs, 
Barrows  to  the  plaintiff  in  the  action — ^he  as  surrogate  ?  A.  Well,  I 
can't  say  that  I  have  any  memory  of  that  particular  case;  I  can  say, 
however,  that  I  have  no  recollection  that  any  such  occurrence  ever 
has  occurred  as  that  my  attention  was  called  to ;  the  fact  of  a  surro- 
gate acting  in  a  case  in  behalf  of  an  executor ;  I  have  no  recollection 
122 


r 


970  PROCEEDINGS  IN  THE 

that  I  ever  knew  of  sach  a  case  being  presented  to  me,  or  my  atten* 
tion  being  called  to  it. 

Q.  Can  vou  state  whether  vou  ever  looked  at  the  order  ?  A.  It 
is  not  at  all  probable  that  I  did ;  it  was  an  order  entered  on  a  stipa- 
lation,  and  it  would  be  very  extraordinary  if  I  stopped  to  look  at  it 
when  both  parties  were  represented  by  attorneys  and  stipulated." 

Again,  at  page  614,  he  says,  in  answer  to  a  question  of  Mr.  Lewis, 
se  lator : 

"  Q.  Judge,  do  you  base  your  judgment  from  the  fact  that  you 
know  there  is  a  statute  against  it  ?  A.  Because  the  statute  regulates 
the  fees  and  allowances,  and  that  does  not  seem  to  be  in  accordance 
with  any  statute  regulating  fees  and  allowances  in  such  cases." 

That  is  speaking  of  the  $250.  Then  at  page  615,  which  I  have 
already  read.  I  know  the  order  says  (page  867) :  ^^  that  out  of  the 
proceeds  of  said  sale  the  plaintiff,  as  such  executor  aforesaid,  pay  the 
costs,  charges  and  expenses  of  this  suit  and  of  said  sale ;  the  whole 
of  which  is  not  to  exceed  the  sum  of  $350." 

Mr.  MraATT — That  is  the  judgment  i 

Mr.  Staitfon — ^That  is  the  order  obtained  at  the  special  term,  to 
which  Judge  Boardman  alluded  when  he  testified,  as  I  have  already 
said,  that  his  attention  could  not  have  been  called  to  it,  that  he 
regarded  the  attorneys  capable  of  taking  care  of  their  own  interests. 
But  it  appears  that  the  order  was  in  the  judge's  own  handwriting,  and 
even  if  Judge  Boardman  had  had  his  attention  particularly  called  to 
this  order  he  would  have  had  a  right  to  assume,  and  suppose 
of  course,  he  would  have  taxed  the  costs  as  the  Code  requires,  or 
without  conforming  the  amount  to  the  tak  bill  of  costs  he  frames  the 
judgment  In  this  way  (page  368)  : 

^'  That  out  of  the  proceeds  of  said  sale  the  said  plaintiff,  as  sach 
executor  as  aforesaid,  pay  to  H.  G.  Prindle,  the  attorney  for  the 
plaintiff,  the  sum  of  $350,  the  costs,  charges  and  expenses  of  this  suit, 
etc.,  and  that  said  plaintiff,  as  such  executor  as  aforesaid,  pay  over 
and  distribute  the  balance  of  the  proceeds  of  said  sale  according  to 
the  provisions  of  the  last  will  and  testament  of  the  said  Anna  W. 
Barrows,  deceased." 

Keqniring  entering  the  judgment  to  pay  the  $350  to  him  abso- 
lutely, and  that  too  without  taxing  the  costs  in  any  way.  The  value 
of  the  property  was  $1,000. 

Mr.  Pbindlb — The  estate  was  $3,000. 

Mr.  Stanton — The  value  upon  which  these  costs  for  any  additional 
allowance  was  to  be  fixed  was  upon  the  amount  for  which  the  real 
estate  was  to  be  sold ;    and  proof  in  that  respect  shows  that  it 
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sold  for  $1,000.  Section  307  of  the  Code  fixipg  allowances.  It  is 
fftmiliar  to  the  lawyers  of  the  Senate.  It  provides  for  the  adjudica- 
tion upon  a  will  an  additional  allowance  may  be  made,  etc.,  but 
this  is  not  even  an  adjudication  upon  a  will,  and  does  not  come 
within  the  terms  of  the  Code  a^  to  that  provision,  for  there  was  no 
contest  over  the  will,  ovqt  its  provisions,  over  its  construction,  or 
even  its  meaning  or  legal  effect.  It  was  simply  an  application  to  the 
conrt  for  authority  to  the  executor  to  sell  the  real  estate,  there  being 
no  authority  of  this  kind  given  by  the  will  itself. 

Senator  Pbbbt — ^Does  your  objection  to  this  go  to  the  amount  of 
the  allowance? 

Mr.  Stanton — ^Tes,  sir. 

Senator  Psbbt — If  the  allowance  had  been  $50,  would  yon  have 
had  any  objection  to  this  ? 

Mr.  Stanton— Certainly,  sir ;  in  the  first  place  he  bad  no  business 
to  appear  as  an  attorney  at  all. 

Senator  Pebby — I  understand  your  position  is  that  the  amount 
of  the  allowance  does  not  have  any  bearing  upon  it  t 

Mr.  Stanton — The  amount  of  the  allowance  has  this  bearing, 
that  he  obtained  $360  out  of  the  estate  while  he  was  surrogate,  and 
had  the  estate  under  his  control,  and  by  the  law  was  bound  to  see 
that  it  was  protected. 

Senator  Pbbbt — That  allowance  was  made  by  the  order  of  the 
Supreme  Court,  was  it  not  t 

•Mr.  Stanton  —  By  the  order  obtained^by  him  upon  the  stipulation 
with  his  clerk  the  judge  granted  that.  Testifying  that  his  attention 
never  could  have  been  called  to  it ;  that  it  was  not  his  practice  to 
look  over  an  order  upon  a  stipulation  of  the  attorneys  on  each  side, 
for  he  regarded  that  the  attorneys  on  each  side  would  protect  the 
interests  of  their  clients.  I  show  this  to  show  how  the  order  was 
obtained  from  the  Supreme  Court. 

Senator  Bowbn  —  There  is  no  evidence  of  any  malpractice  of  any 
order. 

Mr.  Stanton — It  seems  to  me  it  is  malpractice  to  get  an  order 
which  is  perfectly  unjustified  or  unlawful.  K  the  order  assumes  to 
grant  $350,  it  is  certainly  unlawful. 

Mr.  Pbindlb  —  We  shall  have  occasion  to  dispute  that, 

Mr.  Stanton — In  the  first  place,  we  take  the  ground  that  he  had 
no  authority  to  be  employed  by  parties,  either  for  or  against  any 
executor,  administrator,  guardian  or  minor,  in  any  civil  action  over 
whose  accounts  he  could  have  any  jurisdiction  at  law. 

Senator  Mubpht  —  "What  is  the  reference? 


• 
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Mr.  Stanton  —  That  is  the  second  Bevised  Statutes,  page  22& 
Fifth  edition,  Bevised  Statutes,  page  367- 

Senator  Benedict — What  is  the  page  of  the  act! 

Mr.  Stanton  —  This,  that  I  am  reading  from,  is  Dayton  on  Sur- 
rogates. I  have  no  further  citations  than  simply  the  Bevised 
Statutes.  It  is  the  fifth  edition  of  the  Bevised  Statutes,  page  367, 
section  28.  I  will  read  this  statute  again :  "  No  counsel,  solicitor  or 
attorney  for  or  against  any  executor,  administrator,  guardian  or 
minor,  in  any  civil  action  over  whom  or  whose  accounts  he  could 
have  any  jurisdiction  by  law."  In  this  case,  we  show  that  he  granted 
letters  testamentary  to  Mr.  Barrows  upon  the  estate  of  Anna  Bar- 
rows, and  very  soon  after  that,  in  defiance  of  this  statute,. he  sufiers 
himself  to  be  employed  by  Mr.  Barrows  as  an  attorney  to  bring  an 
action  in  the  Supreme  Court  for  the  purpose  of  getting  authority  to 
sell  the  real  estate  for  the  payment  of  the  legacies.  This  is  the 
action  to  which  we  have  reference,  in  which  this  order  is  obtained  in 
the  manner'  which  we  have  shown  it  was  obtained  before  Judge 
Boardman.  At  his  request  his  own  clerk,  as  we  claim  Mr.  Bay, 
appears  as  attorney  for  the  defendants  in  the  suit,  and  the  judgment, 
or  order  rather,  is  obtained  upon  the  stipulation  entered  into 
between  these  two  parties. 

Senator  Benedict — Between  Judge  Frindle  and  Mr.  Bay? 

Mr.  Stanton  —  Between  Judge  Prindle  and  Bay.  The  stipula- 
tion to  which  I  have  already  called  your  attention,  at  page  365  of  the 
case,  signed  by  H.  G.  Prindle,  and  G.  W.  Bay,  defendant's  attor- 
ney. I  say  that  this  action  was  not  an  adjudication  upon  the  wUl 
and  does  not  come  within  the  terms  of  the  section  of  the  Code, 
giving  an  additional  allowance.  There  was  no  contest  or  question 
over  the  construction  of  the  will,  nor  is  the-  action  brought  for  that 
purpose.  There  is  no  basis  for  the  additional  allowance,  and  the 
amount  of  costs  properly  taxable,  were  as  follows: 

Proceeding  before  notice  of  trial $25  00 

Thirteen  additional  defendants 23  00 

Total • $48  00 


Disbursements,  clerk's  fees,  $1 ;  postage,  say  $1 ;  or  $2. 

There  was  no  sheriff's  fees,  as  thei*e  was  no  service  of  proceas 
upon  any  of  the  defendants.  Bay  appeared  for  all  of  them.  Even 
if  it  could  be  claimed  as  an  adjudication  upon  the  will,  and,  there- 
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fore,  that  the  plaintiff  was  entitled  to  an  additional  allowance  under 
the  Code,  the  amount  of  that  would  be  on  the  $1,000  for  which  the 
property  sold.  Page  800  you  will  find  the  proof  of  the  nature  of 
tlie  property  sold  ai  $1,000.  That  is  the  evidence  of  Mr. .  Ray 
himself. 

Senator  Perby  — There  is  no  stipulation  as  to  the  afnount  of 
allowance,  is  there  ? 

Mr.  Stanton  —  Not  at  all.  There  is  no  stipulation,  except  Mr. 
Prindle,  when  he  drew  up  the  order,  inserted  this  clause,  that  the 
executor  would  pay  him  this  sum  of  $350.  And,  as  the  evidence 
shows,  these  papers  are  all  in  the  handwriting  of  the  respondent 
himself,  that  is,  the  order  and  the  judgment;  every  thing,  I  think, 
except  the  answer  and  the  stipulation,  which  is  in  Mr.  Ray's  hand 
writing. 

Senator  Mubphy — What  order  was  it  the  judge  drew  ? 

Mr.  Stanton — It  is  the  order  upon  which  the  judgment  was 
obtained,  that  was  obtained  from  Judge  Boardman,  drawn  by  Judge 
Prindle,  himself. 

Senator  Mubphy  -^—  Who  testified  on  that  ground  ? 

Mr.  Stanton  —  Judge  Boardman  testifies  that  his  attention  never 
could  have  been  called  to  the  order  as  contained  in  that  clause  in 
reference  to  the  $350. 

Senator  Mubphy — What  stipulation  was  it? 

Mr.  Stanton  —  I  will  read  the  stipulation  at  page  365,  for  the 
benefit  of  the  senators : 

^'  It  is  hereby  stipulated  that  this  action  be  heard  at  a  circuit  and 
special  term  of  the  Supreme  Court  to  be  held  at  the  village  of  Coop- 
erstown,  in  and  for  the  county  of  Otsego,  commencing  on  the  3l8t 
day  of  May,  1869,  without  further  notice,  and  that  the  plaintiff  have 
judgment  /or  the  relief  demanded  in  the  complaint  in  this  action. 

Dated  May  29,  1869. 

(Signed.)  H.  G.  PRINDLE, 

Plmntiff^s  Attorney . 
(Signed.)  G.  W.  RAY, 

Defendcmfa  Attorney?^ 


Senator  Ames  —  Any  bill  of  costs  follow  in  that  case? 

Mr.  Stanton  —  No,  sir ;  the  evidence  shows  there  was  none  taken 
and  never  has  been.  I  say  even  if  it  conld  be  claimed  as  an  adjudi 
cation  upon  the  will,  and,  therefore,  that  the  plaintiflT  was  entitled  to 
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an  additional  allowance  auder  the  Code,  the  amount  of  that  would 
be  upon  the  $1,000,  for  which  the  property  was  sold,  ae  follows: 

Ten  per  cent  upon  the  first  $200 , $20  00 

Five  per  cent  upon  the  next  $400 20  00 

Two  per  cent  on  the  remaining  $400 8  00 

• 
Making  total  additional  allowance $48  00 

• 

That  added  to  the  costs  which  I  have  already  figured  up  would 
make'  altogether  $96,  assuming  that  it  was  a  case  where  an  addi- 
tional allowance  was  proper,  which,  it  seems  to  me,  clearly  is  not. 
If  the  value  of  the  property  even  had  been  $3,000,  the  entire  value 
of  the  estate,  personal  and  real,  all  the  additional  allowance  could 
have  been,  would  have  been  $60  instead  oj^  the  $48  figured  here. 
That  would  make  $108  ;  even  if  the  property  sold  for  $3,000 ;  but 
the  evidence  shows  it  only  sold  for  $1,000.     These  are  all  of  the 
costs  that  could  legally  have  been  obtained  in  the  action  by  the 
respondent,  even  though  he  had  been  properly  and  legally  the 
attorney  of  the  plaintiff ;  even  though  it  was  not  out  of  the  estate 
under  his  charge  as  surrogate,  which  he  in  his  official  position  was 
bound  to  protect,  and  see  it  was  not  wasted  either  in  attorney's  fees 
or  in  any  other  manner. 

Senator  Mubphy  —Let  me  interrupt  you.  Did  Judge  Boardman 
indorse  this  order,  or  order  it  to  be  entered  ? 

Mr.  Stanton  —  In  form,  it  was  taken  at  his  term  of  court  and 
certified  by  the  clerk ;  that  is  in  evidence. 

Senator  Mubphy  —  Presented  to  the  judge  ? 

Mr.  Stanton  —  The  judge  had  no  recollection  of  it,  and  does  not 
think  that  he  could  have  had  his  attention  called  to  the  fact;  that  it 
was  not  his  habit,  practiced  in  his  court  to  scrutinize  «the  orders 
entered  by  attorneys  where  they  were  entered  upon  stipulation. 
That  is  the  practice  of  all  judges. 

Senator  Bowen  —  Mr.  Stanton,  one  question.  Had  he  any  juris- 
diction over  that  question ;  was  not  he  acting  as  an  attorney  of  the 
Supreme  Court  instead  of  county  judge ;  can  there  be  any  jurisdic- 
tion to  review  his  action  as  attorney  of  the  Supreme  Court  ? 

Mr.  Stanton  —  It  is  a  part,  senator,  of  this  transaction. 

Senator  Bowbn  —  Is  not  the  whole  thing,  when  he  acted  as 
counsel,  in  violation  of  the  statutes ;  is  not  that  as  far  as  he  can  gof 

Mr.  Pbokham  —  That  brings  up  the  whole  question  as  to  what 
power  this  Senate  has  to  remove.  It  is  conducting  the  official  busi; 
ness  of  his  court.     We  say  that  this  Senate  has  placed  itself  on 
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record  as  holding  that  that  is  not  the  whole  way,  and  the  only  ground 
upon  which  a  person  can  be  removed  from  office. 

Senator  Bsnediot  —  Have  these  accounts  ever  been  settled  in  that 
estate? 

Mr.  Stanton  —  Yes,  sir ;  the  final  account  —  I  have  already  read 
a  portion  of  the  final  account  —  that  portion  which  shows  that  this 
respondent  audited  this  sum,  $360,  as  surrogate  in  the  final  account 
of  this  same  executor.  Audited  this  sum  which  he  had  charged 
him,  and  passing  upon  it  then  as  being  a  correct  and  proper  charge. 

Senator  D.  P. .Wood — Mr.  Stanton,  does  it  appear  anywhere 
here  that  this  estate  was  necessarily  sold ;  was  it  necessary  to  pay 
the  debts  ? 

Mr.  Stanton— r- The  will  is  in  evidence  here  which  shows  the 
entire  property  was  given  in  legacies. 

Senator  D  P.  Wood  —  In  other  words,  was  it  necessary  to  convert 
this  into  personal  preperty,  to  fetch  it  withm  the  jurisdiction  of  the 
surrogate  ? 

Mr.  Stanton  —  The  terms  of  the  will,  itself,  will  show  you  that  the 
entire  property  was  willed  to  certain  persons  and  certain  charitable 
societies,  so  much  money,  $200  to  one ;  $100  to  another,  etc.  Then 
there  was  a  residuary  clause  in  the  will,  which  gave  the  remainder 
of  all  the  property  to  the  same  religions  societies.  The  evidence 
shows  that  the  total  value  of  the  estate  was  sufficient  simply  to  pay 
the  legacies  and  pay  this  bill  of  over-charge,  and  pay  Bay's  bill  into 
about  ten  dollars.  His  bill  overran  what  was  left  of  the  estate,  and 
the  executor  testifies  he  paid  that  ten  dollars  out  of  his  own  pocket. 
That  was  after  the  estate  had  been  sold,  and  the  whole  of  it  applied 
to  the  payment  of  these  legacies. 

Senator  BENEDior  —  Was  there  any  debts? 

Mr.  Stanton — That  does  not  appear.  How  could  the  money 
be  paid  to  these  difierent  societies,  unless  the  estate  should  be  sold ! 
I  regard  it  as  a  preliminary  proceeding.  He  does  not  will  his  real 
estate  to  anybody;  but  simply  wills  so  much  money,  and  then 
wills  the  balance  of  all  the  estate  to  these  religious  societies. 

Mr.  Myoati  —  There  is  qp  power  given  in  the  will  to  the  execu- 
tor to  sell. 

Mr.  Stanton  —  There  was  no  power  given  to  the  executor  to  sell 
the  real  estate,  and  that  was  what  this  action  was  brought  for,  to  get 
that  power  and  authority.  If  there  had  not  been  money  enough  to 
pay  all  the  legacies,  I  presume  that  these  societies  would  have  taken 
the  real  estate,  if  they  are  authorized  to  take  real  estate  directly, 
without  any  sale  on  the  part  of  the  executor.     But  it  seems  the 
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estate  was  Dot  sufficient  for  that,  and  in  order  to  pay  the  legacies, 
which  were  bequeathed,  it  was  necessary  to  sell  it. 

Senator  D.  P.  Wood  —  To  carry  out  the  provisions  of  the  will  ? 

Mr.  SxAinoN  —  To  carry  out  the  provisions  of  the  will.  In  this 
charge  we  have  put  the  whole  transactions  together,  in  order  that 
this  Senate,  in  passing  upon  these  questions,  may  see  the  whole 
transaction  in  the  whole  light ;  not  only  his  employment,  but  his 
conduct  in  the  Supreme  Court  in  obtaining  this  order,  as  a  means  by 
which  he  takes  out  of  his  estate,  under  his  own  control,  this  sum  of 
$350,  in  defiance  of  the  law  and  without  any  authority  whatever. 
'We  have  shown  the  whole  transaction,  in  order  that  you  may  have 
an  entire  view  of  the  case.  And  we  claim  that  these  proceedings  in 
the  court,  the  manner  in  which  it  is  conducted,  is  proper  in  connec- 
tion with  the  other  evidence  to  show  the  real  character  of  this  transr 
action ;  what  the  respondent  did  and  how  he  did  it ;  thereby  enab- 
ling you  the  better  to  judge  whether  he  is  a  competent  and  a  fit  man, 
by  reason  of  this  transaction  among  others,  for  the  holding  of  the 
office  which  he  now  retains.  I  know  in  this  case  that  there  is  one 
allegation  in  this  charge  that  is  not  proven ;  and  I  call  your  atten- 
tion to  that.  It  is  that  allegation  upon  information  and  belief  that 
he  obtained  Bay  ''  then  a  clerk  in  the  office  of  the  surrogate,  perform- 
ing the  duties  of  a  clerk  to  said  surrogate,  being  an  attorney  and 
counselor  at  law,  to  appear  as  an  attorney  in  said  action  for  each  and 
all  of  th^  defendants,  and  as  alleged  upon  information  and  belief, 
without  authority  from  said  defendants,  or  either  of  them,  and  upon 
a  stipulation  signed,"  etc.  Mn  Ray  testifies*  here,  and  produces 
upon  the  trial,  evidence  of  his  authority  to  appear  for  these  defend- 
ants,* many  of  them  in  the  handwriting  of  the  respondent  himseli 
He  thus  testifies  that  he  appeared  therein  upon  the  request  of  the  re- 
spondent himself ;  but  it  seems  evidently  authority  upon  this  pharge 
on  information  and  belief ;  otherwise  it  seems  to  me  these  charges 
are  completely  proven,  and  this  I  regard  as  not  necessary  to  prove  in 
order  to  fine  the  charge  substantially  proven.  I  will  pass  on  to  the 
sixth  charge.  The  substance  of  this  charge  is  that  the  respondent 
made  a  corrupt  agreement  with  Jbhn'  Jilurphy,  to  use  his  influence 
to  get  the  executor  of  his  father's  will  to  renounce,  and  that  he  took 
fifty  dollars  from  Marphy  upon  the  agreement,  and  also  that  he, 
through  Kay,  charged  him  eighty  dollars  fees  on  the  proof  of  the 
will.  I  call  your  attention  to  the  proofs  of  this  charge  first  at  page 
380.  He  says :  "  The  first  business  I  had  with  him,  the  first  time  I 
ever  saw  him  or  spoke  to  him,  was  about  how  much  an  executor's  fees 
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would  be  for  Bettling  an  estate ;  he  told  me  according  to  the  size  of 
the  estate. 

Q.  Go  right  on,  sir?  A.  Well,  I  don't  know  just  exactly  what 
after  that  1  did  say  to  him;  I  think  I  asked  him  after  that  if  there 
was  any  chance  to  remove  an  executor,  and  he  said  no,  there  was  no 
chance ;  §o  I  believe  I  didn't  say  any  more  about  it  at  that  time ;  I 
believe  I  left  him  and  went  home;  I  came  back  again  and  saw  him 
and  was  talking  to  him  once  after  that  and  I  asked  him  if  he  thought 
there  could  be  any  way  got  for  removing  an  executor ;  he  said  no ; 
no  chance  at  all ;  then  I  asked  him  if  he  would  have  a  talk  with 
Dr.  Dwight',  and  get  him  to  resign  his  office  and  appoint  it  over  to 
me ;  he  said  he  would ;  I  told  him  that  I  would  pay  him  for  his 
trouble  if  he  would  so. 

Q.  Was  Dr.  Dwight  the  executor  of  your  father's  will  ?  A.  Yes, 
sir ;  he  was." 

He  further  says  (same  page) : 

Q.  Can  you  tell  what  day  that  was  that  the  will  was  proved } 
A.  It  was  on  the  Slst  of  March. 

Q.  What  year?    A.  1868, 1  think. 

Q.  Now,  sir,  go  on  and  tell  what  further  occurred  at  the  time 
the  will  was  proved  ?  A.  They  came  out  there  the  day  the  will 
was  proved  and  came  before  the  judge,  and  they  went  in  to  have 
the  will  proved ;  they  came  out  and  Mr.  Prindle  told  me  that  Dr. 
Dwight  had  made  up  his  mind  to  resign  and  let  me  have  the  execu- 
torship ;  so  he  appointed  me  and  gave  me  those  papers. 

Q.  Go  on  and  state  now  what  occurred  in  reference  to  the  money 
you  paid  and  how  much  you  paid  ?  A.  I  paid  Mr.  Eay  seventy- 
five  dollars. 

Q.  What  did  you  pay  him  that  seventy-five  dollars  for  ?  A.  I 
suppose  for  proving  of  the  will ;  I  don't  know  for  what  else. 

Q.  Had  you  employed  Mr.  Hay  in  reference  to  the  matter  ?  A. 
I  had  not,  sir ;  I  employed  Mr.  Prindle ;  I  did  not  employ  Mr. 
Ray. 

Q.  Who  was  present  at  the.  time  this  money  was  paid;  was 
Judge  Prindle  present?  A.  Judge  Prindle  was  present  when  I 
paid  the  money  to  Mr.  Ray." 

Again,  at  page  384 : 

"I  paid  him  fifty  dollars  for  having  a  talk  with  Mr.  Thomas 
Dwight,  and  for  getting  him  to  resign  his  executorship  and  appoint 
me  in  his  place. 

Q.  When  did  you  pay  that?     A.  I  paid  that  the  same  day. 

123 
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Q.  Before  or  after  the  giving  of  this  receipt?  A.  After  the 
giving  of  this  receipt. 

Q.  Go  on,  state  the  circumstances ;  how  you  came  to  do  it,  and 
what  was  said  between  you  and  Prindle  in  reference  to  it  ?  A. 
There  was  nothing  said  in  reference  to  it ;  nothing  further  than  I 
handed  him  the  money  and  he  said  that  it  was  a  pretty  hicky  pop 
for  me ;  if  Dr.  Dwight  went  on  it  would  cost  me  a  good  deal  more 
to  have  the  will  proved  and  the  estate  settled. 

Q.  Had  there  been  a  previous  agreement  between  you  and  him 
as  to  how  much  you  were  to  pay  him  in  case  he  got  Dr.  Dwight  to 
resign  ?    A.  Tes. 

Q.  When  was  that  i  A.  That  was  before  the  proving  of  the 
will,  sir. 

Q.  State  what  occurred  1  A.  I  told  him  if  he  would  talk  with 
Dr.  Dwight  and  get  him  to  resign  the  oflBce,  I  would  give  him  $60, 
and  if  Dr.  Dwight  wouldn't  resign  his  office  I  wouldn't  give  him 
nothing. 

Q.  Where  was  that  talk  ?     A.  At  his  office. 

Q.  About  how  long  before  the  proof  of  the  will?  A.  Oh,  I 
guess  it  might  have  been  a  couple  of  weeks ;  I  couldn't  be  certain ; 
I  didn't  pay  much  attention  to  that  to  tell  just  how  long  before. 

Q.  Who  was  present  at  the  time  that  talk  was  had ;  anybody 
besides  you  and  Judge  Prindle?  A.  Yes,  sir;  Mr.  Ray  was  in 
there ;  there  were  several  others  in  there  on  business. 

Q.  Do  you  know  whether  Mr.  Ray  heard  the  transaction  ?  A. 
I  couldn't  tell  you  whether  he  did  or  not,  but  I  guess  not. 

Q.  In  what  part  of  the  office  was  this  talk,  when  you  made  this 
arrangement?    A    In  the  front  part. 

Q.  Did  you  talk  loudly,  so  that  all  could  hear  in  the  room,  or 
low.  so  that  no  one  could  hear?    A.  We  talked  low. 

Q.  What  part  of  the  office  were  you  at  the  time  you  paid  this 
fifty  dollars  to  Judge  Prindle  ?  A.  I  paid  him  that  in  the  little 
room  back  of  the  office. 

Q.  How  did  you  come  to  go  in  that  little  room  ?  A.  Well,  Fll 
tell  you  just  how ;  he  told  me  he  wanted  I  should  pay  him  fifty  dol- 
lars in  there,  so  that  Mr.  Ray  shouldn't  know  any  thing  about  it. 

Q.  Where  did  he  tell  you  that  ?  A.  He  told  me  that,  there  in 
his  office. 

Q.  What  part  of  the  office  were  you  in  when  he  told  you  that  f 
A.  In  the  main  part. 

Q.  In  the  front  part  ?    A.  Tes. 
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Q.  Who  was  present  when  he  told  yon  that?  A.  Well,  I 
couldn't  tell  you,  sir,  who  was  present. 

Q.  Did  he  speak  loud  so  that  people  could  hear  him,  other  than 
yourself?    A.  No,  sir;  he  talked  low.  * 

Q.  Did  you  go  in  immediately  on  his  telling  you  that  in  the 
hack  ofSce  t     A.  Tes,  sir. 

Q.  And  then  paid  him  the  fifty  dollars  ?     A.  Yes,  sir. 

Q.  Did  you  take  a  receipt  for  the  fifty  dollars?  A.  No,  sir; 
I  didn't  ask  him  for  no  receipt  for  the  fifty  dollars,  and  he  didn't 
give  me  any." 

Senator  Perry  —  Is  that  contradicted? 

Mr.  Stanton  —  The  respondent  himself  swears  that  — 

Senator  Benedict  —  What  page  is  that  ? 

Mr.  Stanton  —  At  page  893  —  no  such  sum  was  paid  to  him  by 
Mr.  Murphy.  This  constitutes  substantially  his  defense  upon  that 
charge.  It  is  not  denied  but  that  Murphy  was  charged  seventy- 
five  dollars  which  he  paid  for  the  proof  of  the  will.  And  once  after 
that  Judge  Prindle  met  Murphy  on  the  street  corner  and  demanded 
five  dollars  more,  saying  that  his  clerk  had  made  a  mistake  and  had 
not  charged  for  stamps.  Murphy  testifies  that  he  never  in  any  way 
employed  Ray.  This  is  answered  by  the  respondent  by  proof  that 
Ray  was  employed  by  Dr,  Dwight,  the  executor,  who  was  procured 
to  renounce  and  who  first  applied  for  the  proof  of  the  will.  This  is 
a  question  solely  of  credibility  whether  Murphy,  who  is  entirely  dis- 
interested in  this  matter,  is  to  be  believed  in  preference  to  the  respond- 
ent himself,  or  vice  versa.  On  page  893  the  question  is  put,  ^*  Did 
John  Murphy  pay  you  fifty  dollars  at  the  time  spoken  of?  A.  He 
never  did ;  never  had  any  talk  about  paying  fifty  dollars."  That  is 
all  that  is  said  about  it.  As  to  the  credibility  of  Murphy  they  have 
offered  two  witnesses,  Scott  and  Berry,  by  whom  tliey  seek  to  prove 
inconsistent  statements  made  by  Murphy.  Murphy  had  previously 
made  an  affidavit  in  reference  to  the  matter,  which  had  been  pub- 
lished in  the  county  papers,  as  follows : 

«  STATE  OF  NEW  FORK, ) 

Ohenanqo  County,  J     " 

John  Murphy,  of  the  town  of  McDonough,  N.  Y.,  being  duly 
flfwom,  deposes  and  says,  that  he  is  the  executor  of  the  estate  of  Ed- 
ward Murphy,  deceased  ;  that  on  February  6th,  1868,  he  went  before 
Judge  Prindle  to  have  the  said  Edward  Murphy's  will  proved  ;  and 
that  said  Prindle  charged  him  eeventy-five  doUars^  which  he  paid 
and  left.     iSaid  judge  then  foUovoed  him  out  into  the  street  and  told 
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him  that  his  olesk  made  a  misfake^  and  ho  wanted  Jive  dollars 
mare^  which  he  paid,  supposing  it  to  be  the  surrogate's  fees. 

JOHN  MURPHY.  ' 

Subscribed  and  sworn-  before  me, ) 
this  7th  day  of  October,  1871,    J 

Edwin  Kelset, 

Justice  of  the  PeaceJ*^ 

Scott  testifies  that  he  had  a  conversation  with  Mr.  Murphy  (pag^ 
707,  708),  and  that  Murphy  denied  every  statement  made  in  this 
affidavit  and  yet,  he  also  testifies  that  Murphy  claimed,  as  substan- 
tially true,  every  important  fact  as  alleged  in  that  affidavit.  That 
Murphy  testified  that  he  was  executor  of  the  estate  of  Edward 
Murphy. 

E.  H.  Prindle — I  think  you  are  mistaken ;  that  is  not  bis  testi- 
mony.    I  think  he  testified  the  revei*se  of  that. 

Mr.  Stanton — ^I  know  that  Scott  testified  that  he  said  there  was 
not  a  word  of  truth  in  this  affidavit ;  and  yet  the  truth  was,  that  on 
eross-examination,  Scott  testified  that  he  did  claim  that  he  paid 
seventy-five  dollars  to  Kay ;  also  that  he  paid  fifty  dollars  on  account 
of  Dwight's  renouncing. 

Mr.  E.  H.  Pbindle— Paid  it  for  Dr.  Dwight  ? 

Mr.  Stanton — Paid  it  for  Dr.  Dwight. 

Senator  Benedict — Have  you  any  reference  to  that  testimony, 
Mr.  Stanton? 

Mr.  Stanton — Yes,  sir ;  pages  707  and  708. 

Mr.  E.  H.  Prindle — ^Mr.  Scott  distinctly  testified  that  the  affida- 
vit was  substantially  fistlse. 

Mr.  Stanton — It  was  not  that  Scott  testified,  and  we  claim  that 
he  testified  that  the  evidence  was  false  in  every  line  and  woixl ;  and 
th6n,  there  on  cross-examination,  Scott  admitted  that  Murphy  did 
reiterate,  in  the  same  conversation,  the  substance  of  the  entire  affi- 
4avit,  claiming  that  he  had  paid  these  amounts  of  money  which 
he  testified  in  the  affidavit  that  he  did  pay.  Mr.  Scott,  in  his  evi- 
dence at  page  708,  says : 

"  Q.  Didn't  he  say  that  he  paid  five  dollars  to  Mr.  Prindle  on 
the  street  comer  ?    A.  He  did  not. 

Q.  Didn't  he  claim  that  he  paid  it !  A.  He  didn't  claim  to  me 
that  he  paid  it. 

Q.  Well,  did  he  say  whether  or  not  he  paid  it  ?  A.  He  claimed 
to  me  that  he  paid  seventy-five  dollars. 

Q.  The  seventy-five  dollars  in  the  office  ?    A.  To  Mr.  Ray. 

Q.  And  he  paid  Judge  Prindle  the  fifty  doDars  there  ?    A.  He 


TRIAL  OF  HORACE  Q.  PRTNDLE.  981 
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didn't  claim  that  he  paid  the  judge  that  fifty  dollars ;  he  claimed 
that  he  paid  the  fifty  dollars  that  went  to  Mr.  Dwight  for  renounc- 
ing the  executorship. 

Q.  That  went  to  him  ?    A,  Yes. 

Q.  Did  he  say.  that  he  paid  Dr.  Dwight  fifty  dollars  ?  A.I  asked 
him  if  he  paid  anything  besides  the  seventy-five  dollars. 

.Q.  Well,  he  didn't  say  to  you  that  he  paid  the  fifty  dollars?  A. 
He  said  he  paid  fifty  dollars  to  go  to  Dr.  Dwight  for  renouncing 
the  executorship. 

Q.  You  are  positive  about  the  exact  language  that  he  used  ?  A. 
I  don't  think  he  said  he  paid  it  to  Dr.  Dwight ;  I  don't  think  he 
said  who  he  paid  it  to." 

The  evidence  of  Dr.  Dwight  is,  that  outside  of  this  fifty  dollars, 
and  in  the  town  of  Preston,  Mr.  Murphy  paid  him  seventy-five  dol- 
lars, a  portion  of  which  was  the  sum  which  he  received  on  account 
of  his  renouncing  the  executorship.  Mnrphy  paid  that  outside  of 
the  £tly  dollars  which  he  testified  he  paid  to  the  respondent  in  tliis 
case.  Mr.  Silas  Berry,  a  brother-in-law  of  Mr.  Scott,  testifies  he 
heard  the  same  conversation.  It  was  in  a  crowd,  when  parties  were 
politically  excited,- just  before  election.  A  large  crowd.  Page  710, 
he  says : 

"  Q.  Did  he  state  how  much  he  paid  ?    A.  Seventy-five  dollars. 

Q.  Did  he  state  whether  that  was  all  that  he  paid  ?  A.  Yes,  sir ; 
with  the  exception  of  fifty  dollars  that  he  spoke  of  that  was  going 
to  Dr.  Dwight." 

Here  are  both  of  these  witnesses  saying  that  the  judge  demanded 
the  five  dollars  on  the  street  corner,  saying  that  his  clerk  had  made 
a  mistake,  and  yet  they  at  the  same  time  testified  that  this  affidavit 
that  John  Murphy  made  was  read  through  by  them,  and  that  affida- 
vit talks  about  the  five  dollars.  They  claim  that  that  was  read  over 
to  him,  and  yet  testify  that  nothing  was  said  about  the  five  dollars 
at  all.  He  sustained  the  evidence  of  these  two  witnesses.  Now,  then, 
it  seems  to  me,  that  attempts  to  weaken  t^e  evidence  of  a  witness  by 
claiming  that  he  made  inconsistent  statements  in  some  political  con- 
troversy among  a  crowd  of  people,  all  excited,  was  really  of  very 
little  account.  The  probability  would  be  against  rather  than  in 
favor  of  a  perfect  hearing  and  understanding  of  all  the  language 
read.  Even  in  this  case  it  seems  froHi  the  evidence  that  Murphy 
claims  substantially  the  same  facts  to  which  he  has  testified  here. 
Here  these  two  witnesses,  Mr.  Scott  and  Mr.  Berry,  whose  occupa- 
tion during  the  political  campaign  was  to  traverse  the  county  and 
repeat  the  statement  that  John  Murphy  had  made  to  them  that  he 
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had  entirely  retracted  the  statement,  by  hearing  their  own  stat^ 
ments  made  so  often  have  began  to  believe  it  themselves.  That  is  a 
thing  which  lawyers  understand.  But  I  will  pass  this  charge.  The 
substance  of  the  seventh  charge  is  that  the  respondent  took  pay 
from  the  Greene  Railroad  Company  for  his  services  as  county  judge, 
in  and  about  the  town  of  Greene,  in  and  about  that  company. 
Under  this  charge  Mr.  Birdsell,  the  president  of  the  company,  testi- 
fies, at  page  544  of  the  case : 

"Q.  Are  you  the  President  of  the  Greene  Railroad  Company} 
A.  Yes,  sir. 

Q.  Did  you  have  an  interview  with  Judge  Prindle  in  reference 
to  bonding  the  town  of  Greene  in  aid  of  the  Greene  Railroad  Co.  I 
A.  Yes,  sir." 

Following,  on  page  545,  Mr.  Birdsell,  after  testifying  to  going 
there  with  the  petition  of  the  tax  payers  of  the  town,  for  the  bond- 
jng  of  the  town  of  Greene,  says  that  they  went  to  Judge  Prindle  for 
an  order  for  publishing  the  notice.  He  says,  "  he  made  the  remark, 
after  getting  along  with  part  of  it,  that  he  was  not  very  familiar  with 
the  law,  and  that  it  was  a  new  law  to  him,  and  that  we  had  better 
employ  counsel,  and  suggested,  I  think,  that  Mr.  Elizur  Prindle  had 
been  engaged  in  bonding  Norwich  for  the  Midland,  and  was  more 
familiar  with  the  law  than  he  was,  and  I  went  and  engaged  Elizur 
Prindle  as  counsel ;  he  came  in,  and  after  seeing  what  the  judge  had 
written,  he  made  some  suggestions  and  alterations,  and  completed 
our  business,  and  was  our  counsel  after  that  during  the  trial  of  that 
affair. 

Q.  Up  to  that  time,  had  you  employed  any  counsel  in  that  par- 
ticular case?  A.  No,  sir,  not  in  that  particular  case;  Mr.  Chase 
drew  up  our  petition,  I  think. 

Q.  Can  you  tell  what  further  was  done  at  that  time  ?  A.  I  don't 
think  there  was  any  thing  being  don.e.  •' 

Then  he  testifies  to  the^  matter  coming  on  for  a  hearing,  in  the 
month  of  February,  1870 : 

"  Well,  sir ;  how  long  were  you  engaged  on  the  matter  of  the 
hearing?  A.  Well,  I  think  a  matter  of  eight  or  ten  days ;  it  was  a 
long,  tedious  trial.  ^ 

Q.  During  the  time  of  that  hearing  did  you  have  any  conversa- 
tion with  Judge  Prindle  as  tc^a  payment  to  him  by  the  Greene  Rail- 
road Company,  or  by  your  party,  for  his  services  in  reference  to 
that  matter,  and,  if  so,  state  what  ?  A.  Well,  I  can  say  that  I  did ; 
I  asked  the  judge  a  question ;  I  did  not  know  v^hat  the  law  was ;  I 
did  not  know  whether  it  was  a  salaried  office ;  I  did  not  know  when 
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he  got  his  pay  there ;  I  know  on  one  occasion  of  an  adjournment  for 
dinner ;  I  was  sitting  beside  the  judge ;  I  says,  ^  Where  do  you  get 
your  pay  for  this  business ;  it  is  a  long,  tedious  affair,  and  who  pays 
you  ?  Do  you  get  your  fees  from  both  parties,  or  does  the  party  who 
is  beat  have  to  pay  the  costs  in  this  matter  ? '  He  said  his  office  was 
a  salaried  office ;  that  he  got  no  pay  unless  it  came  outside^  unless 
he  got  it  out  of  us  fellows ;  unless  we  done  something  for  him ;  that 
it  was  a  salaried  office,  and  that  he  was  entitled  to  no  fees." 

And  on  the  top  of  page  547,  in  answer  to  a  question  by  Senator 
D.  P.  Wood : 

**  Q.  Are  you  now  stating  what  you  said  to  him  ?  A.  Yes,  sir ; 
we  thought  we  had  our  town  bonded  and  there  was  a  strong  vote 
against  us  and  we  wanted  to  have  a  fair  show ;  and  that  hearing 
should  be  satisfactory ;  that  was  about  all  that  was  said. 

Q.  Was  that  talk  the  same  conversation  that  you  have  already 
stated  he  made  his  former  remark  daring  1  A.  Yes,  sir;  it  was  all 
at  one  time ;  that  is  the  only  conversation  I  had  with  him. 

Q.  Who  else  was  present  to  hear  this  conversation  2  A.  l^o  onOi 
that  I  know  of ;  we  were  sitting  together  on  the  bench." 

This  attorney  whom  the  judge  recommended  should  be  employed 
in  the  case,  is  not  only  the  cousin  of  the  respondent,  but  his  intimate 
friend,  living  in  his  family,  his  counsel  and  advocate  in  this  case. 
It  is  to  him  that  Welch,  a  member  of  the  executive  committee  of  the 
Greene  Bailroad  Company,  goes  not  only  to  pay  him  for  his  services 
as  counsel,  but  also  to  pay  the  judge  in  pursuance  of  his  own  sug- 
gestion.   Mr.  Welch  testifies  (page  564)  as  follows : 

"P.  Mr.  Welch,  will  you  state  if  you,  as  a  member  of  the  execu- 
tive committee  of  the  Greene  Railroad  Company,  went  to  Norwich 
to  settle  the  demands  against  the  road  ?     A.  Yes,  sir. 

Q.  Who  did  you  see  at  that  time  ?    A.  Mr.  Elizur  H.  Prindle. 

Q.  Do  you  recollect  when  that  was?  A.  Well,  it  was  some  time 
in  March,  1870. 

Q.  At  the  time  that  you  went,  had  you  been  informed  of  the  con- 
versation which  Mr.  Birdsell  had  had  with  Judge  Prindle  ? 

Mr»  E.  H.  Prindle  —  I  object  to  any  conversation  that  was  had. 

The  question  being  put  as  to  whether  the  objection  should  be  sus- 
tained, it  was  decided  in  the  negative. 

A.  I  was  informed  by  Mr.  Birdsell. 

Q.  Kow  then  go  on  and  state  the  interview  that  you  had  there ; 
first,  where  was  it  1     A.  In  his  office. 

Q.  Mr.  E.  H.  Prindle's  office  in  Norwich  village  ?    A.  Yes,  sir. 
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Q.  Now  Btate  the  interview  ?  A.  Well,  sir,  I  would  rather  you 
would  ask  questions ;  I  went  into  the  ofSee ;  do  you  want  the  whole 
interview  as  near  as  I  can  remember  ? 

Q.  Yes.  A.  I  went  into  Mr.  Prindle's  office  and  asked  him  for 
his  bill,  and  he  handed  me  a  bill ;  I  then  spoke  to  him,  and  told  him 
what  Mt.  Birdsell  had  said  to  me  in  regard  to  Judge  Prindle ;  I 
asked  him  if  he  could  not  put  it  in  his  bill,  and  the  remark  to  me 
was,  that  he  was  afraid  it  would  make  his  bill  toa  large. 

Q.  Will  you  state  what  the  bill  was  that  was  presented  to  you  f 
A.    $500. 

Q.  For  what  purpose  ?    A.  For  counsel  fee. 

Q.  In  what  matter  ?    A.  In  the  Greene  Railroad  Company. 

Q.  In  this  proceeding  that  had  been  pending  before  Judge  Prindle  ? 
A.  Yes,  sir ;  I  then  said  to  him,  perhaps  you  had  better  see  the  judge 
and  I  will  come  in  again  after  dinner ;  he  told  me  he  would ;  I  went 
in  after  dinner  and  he  handed  me  a  bill  for  $1,000 ;  I  remarked 
to  him  that  I  didn't  think  our  people,  I  didn't  know  but  they  might 
think  it  was  too  much,  and  he  said  to  me  that  the  judge  thought  he 
ought. to  have  as  much  as  he  got. 

Q.  Where  was  Mr.  E.  H.  Prindle  boarding  at  that  time  ?  A.  That 
I  couldn't  tell  you. 

Q.  You  don't  know?     A.  No,  sir;  I  don't. 

Q.  You  say  he  had  been  to  dinner,  do  I  understand  you?  A. 
Yes,  sir  ;  he  had  been  to  dinner ;  he  said  he  would  see  the  judge 
and  I  might  come  in  after  dinner. 

Q.  Well,  sir,  what  further  occurred  at  that  time?  A.  I  took  the 
bill  home,  sir.    ,  . 

Q.  You  didn't  pay  the  bill?    A.  No,  sir;  I  couldn't  pay  it. 

Q.  Is  that  all  the  conversation  that  you  now  rec6llect  that  occurred  * 
between  you. and  Mr.  E.  H.  Prindle?    A.  That  is  all,  sir. 

Q.  You  say  that  you  stated  to  him  this  conversation  that  Mr. 
Birdsell  had  had  with  the  judge  ?    A.  I  did,  sir." 

Now  Mr.  Julian  testifies  (page  575) : 

"  Q.  Did  you  go  out  a  subsequent  day  to  the  office  of  Mr.  Prindle, 
and  pay  his  bill  ?    A.  I  did. 

Q.  How  did  you  pay  it  ?    A.  In  the  town  of  Greene  bonds. 

Q.  Can  you  state  how  you  came  to  take  the  bonds  there  for  the 
purpose  of  payment,  instead  of  taking  money?  A.  They  were 
handed  to  me  by  the  treasurer  of  the  company  to  pay  to  Mr. 
Prindle;  to  him  as  that  was — " 

That  is  merely  proof  about  the  payment.  In  behalf  of  the  re- 
spondent himself^  Mr.  £.  H.  Prindle  testifies  at  page  712.    He  says: 
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"  Mr.  Welch  came  to  my  office ;  couldn't  have  told  the  date,  but 
I  should  have  stated  it  was  in  March;  the  date  of  the  receipt,  I 
believe,  is  the  7th  of  March ;  I  should  presume  it  was  about  tha^t 
time ;  he  came  into  the  office  some  time  before  dinner,  and  said  he 
had  come  to  see  me  in  relation  to  my  bill ;  that  he  had  no  power  to 
settle  the  matter  or  to  agree  upon  any  bill,  but  he  wanted  to  get  my 
bill ;  he  stated  further  that  they  wanted  to  make  a  little  present  to 
the  jndge ;  he  stated  that  the  judge  had  performed  a  great  amount 
of  labor,  for  which  he  received  nothing,  and  that  they  wanted  to 
make  him  a  little  present;  he  stated,  furthermore,  that  no  word  had 
ever  been  spoken  to  Judge  Prindle  that  he  would  receive  any  thing ; 
that  no  intimation  of  the  kind,  in  any  way,  shape  or  manner,  had 
ever  been  made  to  him ;  that  the  loans  and  transactions  had  been 
perfectly  fair  and  honorable  in  every  respect." 

Mr.  E.  H.  PBiNDLF^The  what  ? 

Mr.  Stanton — It  is  "  loans  and  transactions "  here.  It  is  a  mis- 
take evidently.  I  don't  now  think  precisely  what  it  was.  The 
transaction  probably  covers  it;  "he  didn't  tell  me  that  Maurice 
Birdsell  had  had  any  conversation  with  Judge  Prindle,  in  regard  to 
the  matter,  in  regard  to  any  payor  compensation  of  any  kind  ;  never 
said  one  word  of  the  kind  ajb  all ;  I  don't  recollect  in  particular 
what  I  said ;  I  didn't  say  much  about  the  proposition. 

Q.  The  proposition  in  relation  to  the  judge  i  A.  Yes ;  I  might 
have  told  him  that  I  would  see  the  judge  at  dinner,  and  I  might  not ; 
I  can't  say  how  that  was,  but  I  made  out  no  bill  whatever  at  tliat 
time ;  neither  of  $500  nor  any  other  sura ;  nothing  said  about  $500 ; 
I  told  him  that  he  could  have  my  bill  after  dinner;  I  was  boarding 
at  Judge  Prindle's  at  that  time,  and  at  the  dinner  table  I  saw  him ; 
•  I  told  him  that  Mr.  Welsh  had  proposed  to  me  that  he  wanted  to 
make  him  a  little  present ;  told  him  in  short  what  Welch  had  said 
to  me ;  and  he  told  me  he  wouldn't  have  any  thing  to  do  with  it 
whatever ;  after  dinner  I  went  back  to  the  office ;  I  made  out  a  bill 
of  a  thousand  dollars ;  I  made  out  the  bill  at  what  I  considered  the 
services  worth  ;  I  believe  my  services  for  the  Greene  Bailroad  Co. 
were  worth  a  thousand  doUare ;  Mr.  Welch  came  into  the  office  some 
time  after  dinner ;  Mr.  Charles  Shumway  was  present,  a  gentleman 
who  had  been  in  my  office  some  time ;  when  he  came  in  I  can't  state 
whether  he  asked  me  for  the  bill  or  not ;  I  handed  him  the  bill ; 
there  was  but  little  said,  scarcely  any  thing ;  I  handed  him  the  bill 
of  a  thousand  dollars;  not  one  word  was  said  about  Judge  Prindle 
in  any  way,  shape  or  manner ;  he  took  the  bill,  looked  at  it  and  I 
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think  he  said  he  would  take  it  down  and  see  •what  they  said,  or 
something  to  that  effect ;  and  that  was  all." 

On  the  cross-examinatioD,  Mr.  Prindle  testifies  at  page  713  : 

''  Q.  What  excuse  did  you  give  to  him  as  the  reason  why  yon 
did  not  give  in  your  bill  then  instead  of  waiting  until  after  din- 
ner ?  A.  Well,  sir,  I  think  he  wished  me  to  see  the  judge,  or  some- 
thing of  that  kind,  or  I. told  him  I  would  see  the  judge. 

Q.  Then  you  didn't  make  out  your  bill  until  after  you  had  seen 
the  judge  ;  told  him  you  wanted  to  see  the  judge  before  you  made 
it  ?  A.  I  did  not  tell  him  I  wanted  to  see  the  judge ;  I  didn't  make 
out  any  bill  whatever,  until  after  that  interview. 

Q.  But  have  you  any  other  reason  to  give  why  you  didn't  present 
your  bill  before  dinner  at  that  first  interview  than  what  you  have 
stated  ?  A.  I  don't  think  he  asked  me  to  present  any  bill  before 
dinner. 

Q.  Have  you  not  already  sworn  that  he  said  he  came  to  get  your 
bill,  and  to  see  how  ranch  it  was,  when  he  first  came  in  ?  A.  He 
did  come  up  to  see  how  much  my  bill  was ;  yes,  sir. 

Q.  You  didn't  tell  him  the  amount  of  your  bill,  you  say,  before 
you  went  to  diimer  ?     A.  No,  sir. 

Q.  Now,  sir,  what  reason  have  you  to  give  why  jou  did  not  tell 
him  the  amount  of  your  bill  before  you  went  to  dinner?  A.  I  have 
the  reason  that  he  madp  the  suggestion  in  regard  to  making  the 
judge  a  little  present,  as  he  said ;  I  didn't  dissent  from  what  he  said 
in  regard  to  that  at  the  time. 

Q.  And  you  made  the  proposition  to  the  judge?  A.  I  told  the 
judge  what  he  said;  or  the  substance,  in  short;  I  had  very  few 
words  with  the  judge  at  that  time  at  the  dinner  table." 

It  will  be  observed  that  the  evidence  shows  from  the  lips  of  this 
cousin,  and  attorney  at  law,  and  holding  at  the  time  the  responsible 
and  high  position  of  member  of  Congress,  that  he  consents  to  bear 
the  offer  to  the  respondent  of  a  present  on  account  of  judicial  favor, 
and  he  did  bear  it.  It  is  too  much  to  expect  that  the  person  who 
will  consent  to  be  the  means  of  making  such  an  offer  to  a  judicial 
officer,  with  the  full  knowledge  and  appreciation  of  the  nature  and 
character  of  the  act,  cannot  be  depended  upon  to  testify  to  those 
facts  which  will  convict  his  client,  his  cousin,  his  intimate  friend  and 
patron  of  a  crime  so  grave  ?  We  are  not  surj^rised  then  that  he  tes- 
tifies that  none  of  the  money  paid  him  by  the  railroad  company 
reached  the  respondent;  nor  ought  we  to  be  surprised  that  the 
respondent  himself  so  testifies.  If,  however,  we  look  a  little  more 
closely  at  the  evidence  of  Mr.  E.  H.  Prindle,  we  can  the  better 


TEIAL  01*  HORACE  G.  PEINDLE.  987 

judge  of  the  amount  of  credit  to  which  it  is  entitled.  He  testifies 
that  at  the  first  interview  with  Welch,  he  did  not  make  out  his  bill, 
and  the  completion  of  the  business  was  postponed  until  after  dinner, 
that  he,  Mr.  E.  H.  Prindle,  might  have  the  interview  with  the  judge 
about  what  they  were  going  to  give  him. 

In  denying  the  conversation  to  which  Welch  testifies  as  occurring 
after  dinner,  in  which  Mr.  E.  H.  Prindle  reported  that  the  judge 
thought  he  ought  to  have  as  much  as  ho,  E.  H.  Prindle,  had,  he  says, 
with  great  emphasis  and  assurance,  that  not  one  word  was  said  in 
reference  to  the  judge,  nor  to  the  matter  of  his  pay,  the  determina- 
tion of  which  was  the  sole  reason  whv  the  interview  after  dinner  was 
arranged.  Can  this  be  true  ?  And  if  sworn  to  a  thousand  times 
over,  by  parties  so  deeply  interested,  could  you  believe  it  ?  This 
interview,  arranged  after  dinner  for  the  very  purpose  of  seeing  what 
the  judge  shall  say ;  jybstponed  until  that  time  that  his  business  may 
be  completed,  and  yet,  when  they  come  together  for  the  purpose  of 
completing  this  business,  not  one  word,  as  he  says,  of  reference  is 
mado  to  this,  the  very  business  for  which  the  interview  was  arranged, 
for  which  this  matter  was  postponed  until  after  dinner  I  Can  that 
state  of  facts  be  true  'i 

They  will  undoubtedly  argue  that  the  remarks  of  Judge  Prindle  in 
reference  to  the  pay  which  he  could  get  only  "  out  of  you  fellows," 
was  a  joke  and  nothing  more.  That  it  was  regarded  by  Birdsell  and 
the  Greene  K.  K.  Co.  in  a  serious  light  cannot  be  doubted.  After 
they  had  received  the  favor  which  they  expected  at  the  hands  of  the 
jndge,  and  had  nothing  more  to  hope  for  or  expect,  the  executive 
committee  is  informed  of  this  talk  between  Birdsell  and  the  respond- 
ent, and  the  committee  instructed  to  carry  out  the  understanding. 
Welch's  interview  is  in  pursuance  of  this.  Is  human  nature  such  that 
men  are  anxious  to  give  away  their  money  to  complete  a  joke  simply  ? 
Perhaps  you  may  find  that  the  suggestion  of  pay  by  the  respond- 
ent himself,  his  suggestion  of  his  cousin  as  the  counsel  for  them  to 
employ,  and  the  payment  to  such  counsel  of  $500  by  the  railroad 
company  on  account  of  the  respondent,  falls  short  of  the  legal  proof 
required  to  sustain  the  charge.  That  we  have  failed  to  sliow  the 
actual  receipt  of  the  money  by  the  judge  we  admit,  unleiBS  the  rela- 
tions of  the  two  Prindles  are  shown  to  be  such  that  E.  H.  Prindle 
may  be  presumed  to  be  the  agent  of  the  respondent  for  the  receipt 
of  the  money.  That  they  talked  about  the  very  matter  between 
themselves  at  the  dinner  table,  before  the  money  was  paid,  is  sworn 
to  by  each  of  them.  While  they  each  swear  no  authority  was  given, 
the  proof  shows  that  Mr.  E.  H.  Prindle  received  the  money. 
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Senator  Muepht  —  Did  Prindle,  the  witness,  say  that  he  did  not 
pay  liitn  ? 

Mr.  Stanton —  Mr.  E.  H.  Prindle  swears  that  he  did  not  pay  him 
any  portion  of  this  money.  The  subject  of  the  eighth  charge  is  the 
neglect  of  dnty  in  the  decision  of  cases. 

There  was  little  proof  offered  nndcr  this  charge.  I  will  read  a 
little  from  the  evidence  of  Mr.  Newton,  page  633  of  the  case : 

^^Tliorp  V.  Benedict^  argued  in  December,  1868,  and  decided  in 
April,  1870 ;  Hopkins  v.  Atkins^  an  appeal,  April,  1868 ;  my  reg- 
ister does  not  show,  and  I  have  not  the  means  of  knowing  when 
argued  ;  a  decision  was  had  in  May,  1870 ;  case  of  Soule  v.  Bowm^ 
an  appeal  in  October,  1870;  argued  in  July,  1871,  and  not  yet 
decided,  so  far  as  I  know  ;  Burlison  v.  Steer^  I  find,  was  appealed 
in  March,  1870,  and  argued  some  time  in  1870,  and  not  yet  decided, 
so  far  as  I  know  ;  DwcU  v.  Reynolds^  an  appeal  in  February,  1870, 
argued  April,  1870,  and  not  decided  yet,  so  far  as  I  know ;  Gates  v. 
Woodley^  appealed  in  March,  1869,  argued  in  April,  1869  or  1870 
(the  precise  date  I  can't  state),  and  no  decision  yet,  to  ray  knowl- 
edge ;  then  there  is  the  case  of  Newton  v.  Northrop^  argued  in  July, 
1870,  and  decided  —  well,  judgment  entered  in  December,  1871  — 
some  time  in  the  fall  of  1871 ;  that  is  about  the  range ;  I  can't  tell 
in  all  these  cases  whether  briefs  were  submitted  at  the  time  of  the 
argument ;  sometimes  we  submit  our  briefs  afterward ;  sometimes 
we  are  a  little  careless  in  our  practice,  or  a  little  crowded ;  I  think 
that  includes  all  the  cases  I  have  remaining,  unless  they  have  been 
argued  this  last  spring  or  winter." 

With  that  I  will  pass  that  charge.  The  substance  of  the  ninth 
charge  is  a  refusal,  subsequent  to  his  election,  to  submit  to  an  exam- 
ination by  the  board  of  supervisors  of  the  county.  By  stipulation  of 
counsel  the  certified  copy  of  the  minutes  kept  by  the  clerk  of  the 
board  of  supervisor  attached  to  the  charges,  were  regarded  as  the 
true  statement  of  the  proceedings  before  the  board,  and  those  minutes 
have  not  been  represented  in  the  case.  They  will  be  found  at  page 
44  of  the  charges  (not  44  of  the  case).  I  will  first  read  the  act  under 
which  the  investigation  was  instituted. 

Laws  of  1858,  chapter  190.  A  copy  of  tnis  provision  of  the 
statute  may  be  found  at  page  286  of  the  case,  printed  in  as  a  part 
of  the  opening  on  the  part  of  the  people.     It  reads  in  this  way : 

"  Whenever  the  board  of  supervisors  of  any  county  shall  deem  it 
necessary  or  important  to  examine  any  person  as  a  witness,  upon  any 
subject  or  matter  within  the  jurisdiction  of  such  board,  or  to' examine 
any  oflicer  of  the  county  in  relation  to  the  discharge  of  his  official 
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duties,  or  tp  the  receipt  or  disbursement  by  him  of  Any  moneys,  or 
concerning  the  possession  or  disposition  by  him  of  any  property 
belonging  to  the  county,  or  to  use,  inspect  or  examine  any  book 
account,  voucher  or  document,  in  possession  of  such  officer  or  other 
person,  or  under  his  control,  relating  to  the  affairs  or  interests  of 
such  county,  the  chairman  or  president  of  such  board  shall  issue  a 
subpoena  in  proper  form,  commanding  such  person 'or  officer  to  appear 
before  such  board,  at  a  time  and  place  therein  specified,  to  be  exam- 
ined as  witnesses,"  etc. 

I  call  your  attention  again  to  the  commencement  of  this  statute : 
"Whenever  the  board  of  supervisors  of  any  county  shall  deem  it 
necessary  or  important  to  examine  any  person  as  a  witness,  upn  any 
subject  or  matter  within  the  jurisdiction  of  such  board,  or  to  examine 
iJtny  officer  of  the  county  in  retention  to  the  discharge  of  his  officio^ 
duties^  or  to  the  receipt  or  disbursement  hy  him  of  any  money s^^  etc., 
after  due  proof  of  the  service  of  a  sabpoena  upon  the  respondent^ 
under  the  passage  of  the  resolutions  to  the  effect  that  the  questions 
pnt  were  pertinent  and  proper,  the  following  record  appeai*s  at  page 
48  of  the  charges. 

It  is  in  the  exhibit  that  were  attached  to  the  charges.  It  is  the 
ninth  charge.  I  will  read  page  48  of  the  charges,  that  is,  with  the 
exhibits  attached  to  the  charges  : 

"  Mr.  Hyde  offered  the  following,  which  on  motion  was  adopted — 
ayes  11,  noes  9  : 

liesoh)edy  That  the  witness,  Horace  G.  Prindle,  county  judge  of 
Chenango  county,  be  and  he  hereby  is  required  to  bring  and  produce, 
as  evidence  upon  this  examination  before  this  board,  the  petitions 
for  proofs  of  wills,  and  for  letters  of  administration  and  guardian- 
ship, filed  in  his  office  during  the  four  years  last  passed. 
Mr.  Newton — Will  the  witness  produce  tlie  papers  mentioned  ? 
Mr.  Mygatt  —  The  witness  will  say  no,  for  the  reason  that 
the  board  has  no  jurisdiction. 

Mr.  Newton,  to  witness — During  the  last  four  years,  in  whose 
Handwriting  have  the  records  of  the  office  of  the  surrogate  of  Che- 
nango county  been  kept  \ 

Mr.  Mtgatf — ^We  make  the  same  objection  as  to  the  last  pre- 
ceding question. 

Mr.  Newton — ^We  offer  to  prove  that  George  W.  Ray  was  in 
fact  the  clerk  of  the  surrogate  of  Chenango  county  during  those 
years  by  the  records  and  the  acts  done,  and  that,  while  thus  clerk, 
himself  and  the  surrogate  have  received  divers  fees  and  charges  for 
the  preparing  of  papers  used  before  the  surrogate  in  his  official 
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capacity.  We  offer  it  with  the  view  to  call  for  an  accoanting  for 
those  year^ 

Mr.  Mtoatt — "We  object  on  the  ground  that  this  board  has 
no  jurisdiction,  and  no  fees  are  provided  by  statute, 

Mr.  Newton  '■ —  During  the  last  four  years  have  you  received 
fees  for  drawing  papers  to  be  used  before  you  as  surrogate  ? 

Mr.  Mygatt  —  That  is  a  subject  not  within  the  jurisdiction 
of  this  board,  and  for  that  reason  the  witness  refuses  to  answer." 

Again  at  page  50 — "I  repeat  the  question.  During  the  last 
four  years  have  you  received  fees  ifbr  drawing  papers  to  be  read 
before  you  as  surrogate  ? 

Mr.  Mygatt  —  I  repeat  the  objection.  It  is  a  subject  not 
within  the  jurisdiction  of  this  board,  and  for  that  reason  the  witness 
refuses  to  answer ;  I  also  make-  the  further  objection  that  the  pro- 
ceedings of  the  board  are  in  open  violation  of  the  statute." 

Again  Mr.  Newton  says — "  Will  you  produce  the  recoi-ds  of  wills 
proved  in  your  ofGce  during  your  term  of  office  t 

Mr.  Mygatt — The  records  are  public  property,  open  to  investiga- 
tion in  the  office,  and  will  not  be  brought  here ;  the  proceedings 
of  the  board  are  in  open  violation  of  the  statute." 

Mr.  Newton  was  the  counsel  engaged,  by  the  supervisors  to  go 
before  the  board,  and  he  is  the  one  who  puts  these  questions  and 
which  the  witness  refuses  to  answer.  As  a  conclusion  of  the  pro- 
ceedings of  the  board,  the  following  resolution  was  passed  (page  54 
of  tlie  charges) : 

Mr.  Hyde — I  offer  the  following : 

Whereas,  This  board,  by  a  resolution  thereof,  on  the  25th  day  of 
November,  did  require  Hon.  H.  G.  Prindle,  county  judge,  acting  as 
surrogate  of  the  county,  to  appear  before  them  at  the  time  therein 
specified,  to  be  examined  in  relation  to  the  discharge  of  his  official 
duties,  or  the  receipt  or  disbursement  by  him  of  any  moneys,  and 
that  subpoena  in  proper  form  be  issued  by  the  chairman  of  the 
board ;  and  the  said  county  judge  and  surrogate  having  appeared 
upon  such  examination,  and  refused  to  answer  questions  put  to  him 
thereon  touching  the  discharge  of  his  official  duties,  or  the  receipt  or 
disbursement  by  him  of  any  moneys,  which  questions  a  majority  of 
this  board  decided  to  be  proper  and  pertinent,  and  which  appear  in 
the  proceeding  and  evidence  upon  said  examination ;  and  also  having 
been  therefor  duly  subpoenaed,  further  refused  to  produce  upon  said 
examination  books  of  record  of  wills  proved  before  him  during  his 
term  of  office  from  January  Ist,  1864,  to  the  present  time  in  his 
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possession  and  under  his  control,  relating  to  the  affairs  and  interests 
of  the  county.  • 

Rescloed^  That  the  clerk  of  the  board  be  and  he  is  hereby  required 
to  make  a  correct  copy  of  all  proceedings  and  evidence,  including 
all  offers  and  demands  of  evidence,  and  protest  on  said  examination 
on  behalf  of  said  county  judge  and  surrogate,  certify  the  same, 
togetlier  with  this  resolution,  and  cause  the  same  to  be  laid  before 
the  Senate  at  the  next  session  thereof  for  such  action  as  said  Senate 
shall  deem  proper  and  in  accordance  with  their  duty  and  the  law.*' 

During  these  proceedings  a  protest  was  entered  by  the  minority 
part,  which  is  found  at  page  51  of  the  charges.  It  is  protesting 
against  the  jurisdiction  of  the  hoard.  The  supervisor,  Isaac  Plumb, 
who  presents  this  protest  and  who  leads  off  the  list  of  names  which 
have  signed  it,  and  acts  as  a  sort  of  captain  of  this  minority,  is  the 
same  man  who  is  sworn  as  a  witness  in  the  case^  and  in  order  that 
you  may  know  the  better  who  he  is,  and  the  reasons  that  may  have 
controlled  him  in  this  course  which  he  took  in  the  board  of  super 
visors,  I  desire  to  read  a  little  from  his  evidence  at  page  867  of  the 
case.  He  was  brought  up  as  a  member  of  the  board  to  testify  as  to 
the  false  reports  which  Judge  Prindle  had  made  to  that  board,  tbft 
fees  received  by  him,  etc.,  and  he  testifies  in  this  manner  in  refer- 
ence to  it : 

^^  Q.  Was  there  any  talk  among  the  board  of  the  probable  amount 
he  had  failed  to  report?    A.  Phave  no  recollection. 

Q.  Was  there  any  talk  about  the  amount  of  expenses  he  had  been 
put  to  for  fuel  and  stationery,  such  as  you  have  mentioned  ?  A.  I 
have  no  recollection  that  there  was  any  amount  stated. 

Q.  Were  you  on  the  committee  appointed  to  investigate  the 
accounts  of  the  county  judge  ?    A.  In  1865-66  ? 

Q.  Yes;.     A.  No,  sir. 

Q.  Were  you  in  1867  ?    A.  Yes,  sir. 

Q.  Did  you  make  an  examination  of  the  county  judge's  books 
when  you  made  your  report  in  1867  ?    A,  We  did  not ;  no,. sir. 

Q.  Did  you  make  any  examination  to  test  the  accuracy  of  the 
report  made  by  him  1  A.  I  think  not ;  he  made  his  report  and  we 
examined  the  report  and  got  an  explanation  from  him.' 

Q.  Yon  simply  read  the  report  ?  A.  Yes,  sir ;  with  his  explana- 
tion. 

Q.  What  explanation  did  he  give  of  his  report  made  in  1867  ? 
A.  Well,  the  explanation  was  that  he  "had  supplied  the  office  with 
fuel  and  some  other  things,  and  retained  fees  sufficient  to  cover 
them. 
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Q.  Wliich  he  had  not  reported  t    A.  Which  he  had  not  reported. 

Q.  Now,  sir,  you,  as  a  member  of  the  board  of  supervisors^  assented 
to  that  as  proper,  and  reported  to  the  board  that '  this  report  was 
correct,  after  that  conversation  ?    A.  Yes,  sir. 

Q.  How  much  did  Judge  Prindle  say  that  he  retained  in  his  pos- 
session in  the  year  1867,  of  fees  that  he  had  not  reported  ?  A.  I 
couldn't  say. 

Q.  Can  you  tell  whether  he  made  any  estimate  or  gave  any  indi- 
cation of  any  sum  ?  A.  I  don't  remember  as  to  that ;  it  is  very 
probable  that  he  did ;  he  satisfied  me. 

Q.  Did  he  make  any  statement  as  to  the  amount  of  expenses  that 
he  had  been  to,  that  he  thought  he  ought  to  be  reimbursed  for  ?  A. 
Yes,  sir. 

Q.  Well,  sir,  what  statement  ?  A.  The  statement  was  that  he 
had  supplied  the  office  with  fuel. 

Q.  Did  he  give  any  estimate  of  the  amount  of  those  expenses 
that  he*  thought  he  ought  to  have?  A.  No,  sir;  not  of  the  amount, 
that  I  recollect. 

Q.  Was  your  attention  called  to  the  affidavits  that  he  made  to  the 
accounts  that  he  rendered  2    A.  Yes,  sir. 

Q.  Was  your  attention  called  to  the  fact  that  he  did  not  in  those 
affidavits  swear  that*  he  had  not  received  any  more  fees  ?  A.  I  have 
no  recollection  as  to  that ;  I  have  no  recollection  as  to  the  wording 
of  the  affidavit. 

Q.  Was  your  attention  called  to  any  thing  in  reference  to  the 
affidavit  itself  <    A.  I  don't  know  that  it  was. 

Q.  Was  your  attention  called  to  the  fact  that  the  report  was  not 
itemized,  as  the  law  requires,  by  Judge  Prindle,  when  he  talked 
with  you  about  it !    A.  I  think  it  was ;  yes,  sir. 

Q.  What  excuse  did  he  make  as  to  that,  if  any ;  state  what  his 
langua^  is  ?  A.  Well,  he  made  no  excuse,  further  than  he  had 
paid  out  these  moneys  for  these  purposes,  and  he  had  retained  fees 
sufficient  to  cover  them." 

Now,  then,  the  defense  claimed  by  the  respondent  under  this 
ninth  charge,  as  his  reasons  for  refusing  to  be  examined  before  that 
board  as  I  understand  it,  is  that  the  statute  makes  provision  for  pur- 
suing the  further  investigation  for  a  contempt  hy  providing  a  course 
of  proceeding  for  contempt  before  a  judge  of  the  courts.  It  is 
claimed,  because  they  did  not  take  this  course  the  respondent  is 
justified.  I  fail  to  see  the  point  of  the  argument.  If  a  contempt 
was  committed  before  that  board  which  would  authorize  the  board 
to  go  before  a  judge  of  the  Supreme  C!ourt,  under  the  language  of 
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tiie  statute,  until  it  was  committed  the  board  had  no  opportunity 
to  do  so,  certainly.  After  it  was  committed,  if  the  board  failed  in 
their  duty  of  having  the  respondent  punished  for  contempt,  does 
that  purge  him  of  the  contempt  ?  Does  that  render  his  refusal  to 
answer  justifiable?  Now,  the  board  looked  upon  this  matter  in 
the  practical  light.  What  could  they  accomplish  after  they  had 
gone  through  with  a  long  investigation  and  developed  these  facts  t 
Thej  could  not  remove  the  county  judge  nor  suspend  him.  All 
they  could  do  would  be  to  recommend  a  proceeding  for  removal  as 
the  law  provides,  and  this  they  determined  to  do  before,  rather  than 
the  expense  and  trouble  of  a  further  investigation  there.  They 
were  satisfied.  They  did  as  you  or  I  would  do  if  you  had  a  morti- 
fied leg,  and  you  knew  the  only  cure  was  amputation,  and  you  were 
in  the  hands  of  a  pill  doctor.  Tou  would  not  depend  upon  the  pills 
but  go  to  a  surgeon  who  had  the  requisite  implements  and  skill  to 
sever  the  leg  from  the  body.  I  know  the  farther  defense  \s  made 
that  the  respondent  acted  entirely  under  the  advice  of  counsel,  but 
the  advice  of  counsel  is  not  a  defense  to  the  charge.  He  ran  the 
chances  of  the  counsel's  being  mistaken,  if  the  board  were  author- 
ized to  make  the  examination ;  and,  it  seems  to  me,  no  impartial 
man  can  read  this  statute,  which  is  as  broad  as  language  can  be  in^ 
granting  the  authority  to  examine  officers  of  the  county  in  refer- 
ence to  their  transactions  of  their  official  business,  and  saying  that 
this  board  were  not  authorized  to  pursue  its  investigation.  He  also 
ran  the  chances  of  his  counsel  being  mistaken,  as  every  client  does 
in  any  legal  proceeding,  even  assuming  that  the  advice  w>is  given 
by  his  counsel  without  a  knowledge  of  these  facts  which  were  in 
prospect  of  development ;  the  facts  of  the  manner  in  which  he  had 
rendered  accounts  to  the  county  board  of  supervisors,  and  the  fees 
which  he  had  retained  in  his  pocket  belonging  to  the  people  of  the 
county.  Now  I  say  if,  with  a  knowledge  of  those  facts  which  have 
come  to  light  upon  this  proceeding,  of  the  manner  in  which  he  had 
returned  his  fees,  and  the  manner  in  which  he  had  failed  to  retui*n 
them,  his  counsel  —  and  we  are  to  assume  that  they  knew  it,  that 
he  told  them  the  whole  case  —  if,  I  say,  his  counsel  advised  him 
that  he  had  better  not  run  the  risk  of  a  development  of  those  facts, 
but  had  better  assume  the  responsibility  of  an  utter  refusal  to  be 
examined  upon  this  investigation,  trusting  to  the  chances  that  no 
farther  proceedings  would  be  taken  before  that  board,  it  seems  to 
me,  under  those  circumstances,  certainly  the  advice  of  counsel  is 
entitled  to  no  weight  in  this  proceeding.  And  the  decisions  hold 
that  the  advice  of  counsel  is  no  defense.    I  refer  you  to  the  case  of 
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Gopet  V.  Pa/rheTy  in  the  3d  of  Sandford's  Superior  Court  Reports, 
page  662;  Lansing  v.  Eaton^  7  Paige,  364;  liogera  v.  PaUerMmj 
4  id.  450 ;  Hawley  v.  Bennett^  4  Paige's  Oh.  163,  and  numer- 
ous other  cases  tliat  may  be  cited,  that  the  advice  of  counsel  is  no 
defense  upon  a  proceeding  of  contempt  for  violating  the  order  of 
the  court.  It  is  no  defense  to  the  responsibility  whioh  he  assumed 
in  saying  to  a  board  of  supervisors  that  he  would  not  permit  this 
proceeding  to  proceed.  What  comment  ought  we  to  make  upon 
the  contempt  of  this  county  by  this  respondent  ?  Had  he  been  an 
innocent  man  —  had  he  been  a  man  who  wanted  to  have  his  char- 
acter exposed,  and  his  official  character  exposed,  would  he  have  hesi* 
tated  an  instant  there  before  the  board  of  supervisors  of  Chenango 
county  ?  Would  he  have-  done  it  ?  Why,  it  seems  to  me,  that  it 
characterizes  the  feelings  of  this  respondent  and  his  own  knowledge 
and  his  own  convictions  of  the  guilt  of  himself.  Another  point 
.made.by  the  defense  upon  this  charge  is,  that  the  board  have  acted 
upon  the  accounts  formerly,  and  that  the  further  investigation  of 
the  board  was  barred  by  the  former  action  of  the  board.  Now, 
then,  the  proof  shows  that  only  in  one  year  had  there  been  any 
action  taken  by  the  board  of  supervisors  upon  these  reports. 

Mr.  E.  H.  Prindle — You  are  mistaken  about  that. 

Mr.  Stanton  —  Not  by  any  means.  Produce  it,  sir;  I  would 
like  to  have  you,  sir.     But  I  will  pass  on  to  the  tenth  charge. 

Senator  D.  P.  Wood  —  I  will  ask  you  if  this  statute  that  you  cite 
as  the  foundation  of  your  charges  in  this  article,  does  not  of  itself 
furnish  a  remedy  where  the  officer  refuses  to  answer! 

Mr.  Stanton — I  admit,  sir,  that  it  does  furnish  a  remedy.  It 
furnishes  one  remedy. 

Senator  D.  P.  Wood  —  Is  not  that  the  remedy  contemplated  by 
the  law  ? 

Mr.  Stanton  —  That  may  be  the  remedy  contemplated  by  the  law, 
but  before,  however,  you  admit  that  we  claim  the  right  to  show  this 
refusal,  and  this  conduct  of  this  respondent  as  one  of  the  things  to 
go  to  make  up  the  case  on  this  proceeding ;  that  fact  does  not  neoea- 
sarily  throw  it  out  of  the  consideration  of  this  Senate.  If  he  was 
wrong  in  that  refusal  —  and  it  is  for  the  Senate  to  say  whether  lie 
was  wrong  or  not  —  if  he  was  wrong  and  is  guilty  of  the  contempt, 
it  was  a  violation  of  his  official  duty,  and  as  such  may  he  properly 
considered  as  one  of  the  acts  which  he  has  committed  in  violation 
of  his  oath  of  office,  and  showing  that  he  is  not  the  man  who  ought 
to  fill  that  station.  It  is  part  of  the  proof  which  may  properly  come 
in  here  to  make  up  this  case.    While  it  might  be  pursued  otherwise. 
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we  Mk,  under  this  statute,  whether  or  not  it  had  been  pnrsned.  So 
far  as  this  proceeding  goes,  it  makes  no  difference.  Had  it  been, 
porsned  and  then  determined  that  he  was  wrong,  he  would  have  had 
an  adjudication  outside.  The  statute  provides  that  when  a  party 
refuses  to  be  examined  under  the  statute,  it  shall  be  the  duty  of  the 
chairman  of  the  board  of  supervisors  to  take  the  proceeding  before 
a  judge  of  the  Supreme  Court  for  contempt. 

Senator  I>.  P.  Wood — The  Supreme  Court  may  issue  an  attach- 
ment on  application  for  contempt. 

Senator  Bbnbdiot — Suppose  they  punish  him  for  the  contempt^ 
-would  that  prove  that  he  had  not  been  guilty  of  misconduct  1 

Senator  D.  P.  Wood — If  he  answered  all  the  questions  asked  him 
then  the  charge  would  be  removed. 

Mr.  Stakton  —  If  he  had  been  punished  for  the  contempt  by  the 
court,  yon  might  say  that  that  removed  it,  the  same  as  if  he  had 
been  convicted  on  an  indictment  for  petit  larceny ;  if  you  please, 
that  the  conviction  and  payment  of  a  fine  had  entirely  removed  it. 
fitill,  is  that  any  reason  why  we  should  not  show  that  fact,  the  fact 
that  he  had  been  convicted,  that  he  paid  the  fine,  as  one  of  the 
things  to  show  his  ofiicial  character  and  his  offense  in  the  position 
-which  he  holds  t  We  claim  that  it  is  proper  to  be  considered  here, 
notwithstanding  it  might  have  been  continued  before  a  justice  of 
the  Supreme  Court,  or  might  not  have  been  continued.  Whatever 
disposition  might  have  been  made  there,  if  he  was  wrong  —  and  the 
Senate  can  say  from  the  proof  whether  he  was  wrong  in  refusing  to 
testify  —  then,  we  say,  it  is  something  proper  for  you  to  consider 
here  as  one  of  the  violations  of  his  official  oath,  which  goes  to  test 
the  qualification  and  competency  of  the  man  in  the  position  which 
he  was  holding. 

Senator  D.  P.  Wood  —  May  I  ask  you  a  question:  if  it  was  a 
proceeding  under  the  statute,  the  whole  question  of  whether  he  was 
right  or  wrong,  in  Refusing  to  answer,  would  not  have  been  decided 
by  the  Supreme  Court  judge? 

Mr.  STiLNTosr  — It  probably  would  have  been. 

Senator  D.  P.  Wood  —  Supposing  it  to  be  decided  against  him, 
have  we  any  right  to  assume  he  would  not  have  answered  all  the 
questions  i 

Mr.  Stantok — Then,  sir,  we  have  no  right  to  assume,  that  I 
know  o^  rather  I  would  not  regard  it  as  material,  whatever  we 
iusume  it,  one  way  or  the  other. 

Mr.  E.  H.  Pbindle — Your  idea  is  he  had  no  right  to  test  the 
lawl 
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Mr.  Stanton  —  Not  at  all,  sir ;  we  claim  he  had  a  right  to  test 
the  law ;  then  it  is  proper  for  you  to  consider  that  matter  here  and 
pass  npon  these  charges  against  the  respondent. 

Senator  Murphy  —  The  reason  believed  was,  that  the  board  of 
supervisors  had  no  jurisdiction  over  the  matter? 

Mr.  Stanton — Yes,  sir. 

Senator  Murphy —  Are  the  grounds  stated  in  any  way? 

Mr.  Stanton  —  The  ground  is  given  in  this  protest ;  I  don't  know 
of  anywhere  else ;  Mr.  Plumb  swears  that  this  protest  which  he 
presented  was  framed  by  Mr.  Glover,  the  counsel  of  Judge  Prindle 
in  this  proceeding,  and  his  counsel  before  the  board.  He  has  as  a 
member  of  the  board  contested  with  the  respondent's  counsel,  as  he 
himself  testifies  in  his  evidence. 

Mr.  Mygatt^ Signed  by  Judge  Prindle? 

Mr.  Stanton  —  Presented  by  Judge- Prindle! 

Mr.  Mygatt  —  Signed  by  Judge  Prindle? 

Mr.  Stanton  —  I  think  not,  sir.  I  think  the  protest  is  at  page  51 
of  the  charges,  if  I  recollect  right.  I  am  thinking  about  the  protest 
of  the  members  of  the  board,  at  page  45  of  the  charges. 

"  Mr.  Glover  on  behalf  of  Mr.  Prindle^  read  the  following : 

A  resolution  having  been  adopted  by  the  board  of  supervisors  of 
the  county  of  Chenango,  a  copy  of  which  was  furnished  to  the 
undersigned  this  day,  which  said  resolution  is  in  the  words  and 
figures  following,  viz. :  (See  copy  resolution  attached  hereto.) 

The  undersigned,  county  judge  of  the  said  county  of  Chenango, 
hereby  protests  against  the  right  or  power  of  said  board  of  super- 
visors to  pass  such  resolution,  or  to  require  him  to  answer  to  them 
*  concerning  his  oflScial  conduct,'  or  *  the  receipt  or  disbursement  of 
any  money,'  further  than  that  he  recognizes  the  right  of  said  board 
of  supervisors  to  inquire  of  the  undersigned  relative  to  the  receipt 
and  disbursement  of  any  and  all  moneys  received  and  disbursed  by 
him  since  chapter  246  of  the  Laws  of  1867  took  effect,  for  *  copies 
of  records  or  papers.' " 

That  means  the  Laws  of  1869, 1  suppose.  It  is  a  misprint ;  that 
law  was  passed  in  1869. 

The  grounds  of  such  protest  are  as  follows : 

"  Ist,  There  is  no  law  giving  the  said  board  authority  to  inquire 
concerning,  or  to  investigate  the  official  acts  and  conduct  of  the 
crmnty  judge. 

"  2d.  The  Constitution  of  the  State  of  New  York,  article  6,  sec 
11,  provides  another  and  far  different  tribunal  for  the  purposes  of 
the  investigation  proposed." 


TRIAL  OF  HOEAOE  G.  PRINDLE.  997 

Why,  he  is  claiming  that  this  ought  to  be  the  investigation.  The 
irerj  position  which  the  board  took  by  passing  a  resolution  to  the 
^ect  that  it  be  continued  here. 

"  3d.  The  board  of  supervisors  have  power  to  investigate  the  oflR- 
cial  conduct  of  such  of&cers,  only  as  the  statute  expressly  gives  them 
jurisdiction  over,  and  then  only  to  that  extent  expressly  conferred 
by  the  statute-  The  powers  of  the  board  of  supervisors  are  such 
only  as  are  expressly  conferred  by  the  statute,  and  by  no  statute  are 
the  powers  conferred  upon  them  which  authorize  such  an  investiga- 
tion as  seems  to  be  contemplated  by  said  resolution. 

The  undersigned,  therefore,  respectfully  but  firmly  declines  to 
Bubmit  to  any  inquiries  by  the  said  board,  into  his  official  conduct  or 
concerning  any  money  received  or  disbursed  by  him  except  as  here- 
inbefore stated." 

Right  in  connection  with  that  I  wish  to  read  this  act  again: 
^'  Whenever  the  board  of  supervisors  of  any  county  shall  deem  it 
necessary  or  important  to  examine  any  person  as  a  witness  upon 
iiny  subject  or  matter  witliin  the  jurisdiction  of  such  board,  or  to 
-examine  any  officer  of  the  county  in  relation  to  the  discharge  of  his 
official  duties,  or  to  the  receipt  or  disbursement  by  him  of  any 
moneys,  or  concerning  the  possession  or  disposition  by  him  of  any 
property  belonging  to  the.  county,  or  to  use,  inspect  or  examine 
any  book,  account,  voucher  or  document  in  the  possession  of  such 
officer  or  other  person,  or  under  his  control,  relating  to  the  affair  or 
interests  of  such  county,  the  chairman  .or  president  of  such  board 
«hall  issue  a  subpoena  in  proper  form,  commanding  such  person  or 
officer  to  appear  before  such  board,  at  a  time  and  place  therein  speci- 
fied, to  be  examined  as  a  witness ;  and  such  subpoena  may  contain  a 
olanse  requiring  such  person  or  officer  to  produce,  on  such  examina- 
tion, all  books,  papers  and  documents  in  his  possession,  or  under  his 
control.  ^  It  is  in  that  round  sum  of  $500.'  And  just  so  he  can  put 
$2,000  into  $500,  agd  tell  parties  who  seek  to  verify  the  correctness 
of  these  statements,  '  Why,  it  is  all  there  in  that  $500,'  one  round 
4Bum.  Now,  we  think  we  shall  be  able  to  show  that  these  returns 
have  been  made  systematically,  for  the  very  purpose  of  covering  the 
remainder  of  fees  which  have  been  retained  by  this  judge  which 
belonged  to  the  county  of  Chenango.  We  shall  be  able  to  show  the 
fact  to  you,  that  he  has  received  vastly  more  than  the  fees  so 
Tetnrned.  And  this  is  one  of  the  means  by  which  he  has  been 
enabled  to  evade  the  detection  of  his  failure  to  return  the  fees  in 
each  and  every  particular  case.  The  board  of  supervisors  for  the 
county  after  the  last  election  of  this  judge,  in  November,  sought  to 
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make  an  investigation  in  this  matter,  and  see  what  fees  were  ^till 
retained  in  the  pocket  of  this  judge  belonging  to  the  county.  The 
proceedings  of  that  board  are  printed  in  connection  with  the  charges 
as  a  part  of  the  evidence  referred  to  to  sustain  one  of  them ;  as  a 
part,  also,  as  we  claim."  But  I  will  pass  this  charge,  unless  there- 
is  some  further  question  the  Senate  wish  to  ask. 

Senator  Murphy  —  Do  you  claim  that  they  had  a  right  to  exam- 
ine into  the  manner  in  which  he  performed  his  judicial  duties  ? 
That  is  an  official  duty,  I  presume. 

Mr.  Stanton  —  I  don't  claim  that  they  had  a  right  to  call  him  to- 
account  for  the  manner  in  which  he  discharged  his  judicial  duties ;  but 
I  do  claim  that  they  had  a  right  to  call  him  to  an  account  for  the  man- 
ner  in  which  he  had  discharged  the  administrative  duties  of  his  office, 
a  distinction  drawn  by  the  courts.  It  has  ever  been  held  that  for 
judicial  acts  of  a  judicial  officer,  he  is  not  to  be  held  accountable  any- 
where ;  that  is,  those  done  in  good  faith.  But  there  is  a  larger  class 
of  duties  which  are  known  as  the  administrative  duties  of  his  office^ 
such  as  the  collection  of  fees,  and  the  keeping  of  the  books  and 
records  of  his  office,  and  rendering  the  accounts.  And  they  don't 
assume  to  go  into  any  examination,  except  such  as  those  administra- 
tive duties  to  which  1  have  referred.  They  nowhere  assumed  to 
question  him  as  to  why  he  rendered  his  judicial  decision  in  the 
decision  of  a  cause.  Kot  at  all.  They  neither  assumed  nor  claimed 
any  thing  of  the  kind ;  and  the  respondent  well  knew  it.  They 
sought  to  make  an  examination  of  this  old  question  of  the  fees  that 
he  still  retained  in  his  pocket,  belonging  to  the  county  of  Chenango. 
Tliey  well  knew  that  was  the  object  of  the  investigation ;  but  they 
did  not  want  those  things  developed.  They  did  not  want  tboee 
things  proved. 

Senator  Murphy  —  You  say  he  delayed  giving  decisions  in  causes  ? 

Mr.  Stanton  —  Yes,  sir. 

Senator  Murphy  —  That  is  a  part  of  his  official  duty  ? 

Mr.  Stanton  —  Yes,  sir. 

Senator  Murphy  —  Have  they  a  right  to  inquire  into  thatf 

Mr.  Stanton  —  I  can  only  answer  by  saying  that  they  made  no 
attempt  to.  They  asked  certain  specific  questions,  and  he  refused 
to  answer  them ;  and  it  is  for  that  we  arraign  him.  Those  questions 
pertain  to  the  question  of  the  fees,  and  the  question  of  return  of  the 
books  of  his  office.  It  is  the  specific  questions  that  he  refused  to 
answer,  and  those  only. 

Mr.  Prindle — They  were  acting  under  a  resolution  to  inquire 
into  his  official  conduct. 
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ICr.  Staitton — If  the  resolution  was  too  broad  he  should  not  haxo 
declined  to  answer  such  questions  as  were  proper  and  pertinent. 
If  their  resolution  was  too  broad  he  should  have  been  willing  to 
have  gone  up  to  the  line  of  his  duty  and  answer  such  questions  as 
they  legally  might  put)  and  he  legally  might  have  answered ;  it  is 
no  excuse  to  say  that  the  resolution  was  too  broad  — 

Senator  Murphy  —  One  more  idea ;  is  he  a  county  officer  within 
the  meaning  of  this  statute? 

Mr.  Stanton  —  It  says  all  county  officers. 

Mr.  Mtgatt — That  is  not  the  statute;  it  is  the  Constitution. 

Mr.  PsiMDLB —  Yes,  sir. 

Senator  Musphy — He  has  jurisdiction  to  try  causes  in  any  county 
in  the  State,  hasn't  he  ? 

Mr.  Stanton  —  He  has,  upon  the  application  of  the  judge  of 
another  county. 

Senator  Tiehann  —  How  about  surrogate ;  can  he  act  in  any  other 
county  as  surrogate  t 

Mr.  Stanton  —  No,  sir. 

Senator  Tiskann  —  Then  it  is  clearly  a  county  office  ? 

Mr.  Stanton  —  The  office  of  surrogate  must  be  a  county  office,  and 
really  it  seenis  to  me  that  the  office  of  county  judge  must  be  a  county 
office ;  he  may,  on  the  application  of  the  county  judge  of  another 
county,  hold  courts  in  that  county.  If  it  necessarily  renders  him  no 
longer  a  county  officer,  when  elected  by  the  people  of  the  county ;  if 
it  charge  his  election  to  the  people  of  that  judicial  district  through 
which  he  may  serve  as  county  judge  only,  then  it  seems  to  me  there 
might  be  an  argument  that  he  was  no  longer  a  county  officer,  but 
was  necessarily  elected  by  the  people  of  the  county,  it  seems  to  nie 
that  he  necessarily  remains  such.  The  substance  of  the  tenth  charge 
is  the  granting  of  orders  to  executors  to  pay  large  sums  to  counsel 
out  of  the  estates  under  his  control.  Upon  this  charge  I  call  your 
attention  to  the  case,  in  the  26th  N.  Y.  Beports  of  Davie  v. 
Patckm,  page  ^1-  I  will  simply  read  the  note  of  the  case ;  the 
senators  can  refer  to  it  if  they  please.  '^A  surrogate  in  proceedings 
before  him  may  award  costs  to  be  taxed,  but  he  has  no  power  to 
make  an  arbitrary  allowance  for  counsel  fees,  when  any  such  counsel 
fees  as  may  be  taxable  are  allowed  to  the  party  and  not  to  his  counsel." 
In  addition  to  that  the  statutes  precisely  make  this  provision.  I 
read  also  from  Dayton  on  Surrogates,  page  39,  quoting  the 
statutes.  This  article  is  headed ."  Of  the  surrogate's  power  to  award 
costs."  The  above  quoted  title  of  the  Ke vised  Statutes  concerning 
surrogate's  courts  provides  as  follows : 
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'^  Section  24  (Sec.  10).  In  all  cases  of  contest  before  a  surrogate's 
court,  such  court  may  award  costs  to  the  party  in  the  judgment  of 
the  court  entitled  thereto,  to  be  paid  either  by  the  other  party  per- 
sonally or  out  of  the  estate  which  shall  be  the  subject  of  such  con- 
troversy." That  is  fifth  edition  Eevised  Statutes,  8d  vol.,  page  367, 
section  25.  The  law  of  1837  contains  the  following  provision  (Laws 
of  1837,  page  536): 

''  In  all  cases  where  the  surrogate  is  authorized  by  law  to  award 
costs,  he  shall  tax  the  ciosts  at  the  same  rate  allowed  for  similar 
services  in  the  Court  of  Common  Fleas."  That  is  the  statute.  So 
much  for  the  law.  Now,  then,  I  call  your  attention  to  the  proofs 
under  this  charge  at  pages  597  and  598.  This  is  in  the  eyidonoe  of 
Mr.  James  Brown,  executor  of  the  will  of  Holland  Turner,  deceased. 
He  testifies  as  follows : 

"  Q.  Was  there  a  contest  before  Judge  Prindle  upon  the  proof  of 
the  will?     A.  There  was. 

Q.  Who  were  employed  as  counsel  upon  both  sides !  A,  I  em- 
ployed Mr.  Kay  and  Mr.  Newton. 

Q.  Who  was  employed  upon  the  other  side  ?  A.  Judge  Sangsley, 
Elizur  Prindle  and  Mr.-  Ufford. 

Q.  You  propounded  the  will  as  executor,  did  you  ?    -A.  I  did. 

Q.  After  the  proceeding  was  ended  and  the  will  admitted  to  pro- 
bate, did  the  judge  give  orders  as  to  what  payments  should  be  made 
to  counsel  in  the  case  2  A.  There  was  an  order  made  in  regard  to 
the  counsel. 

Q.  State  what  it  was  t  A.  Judge  Kingsley,  Mr.  Prindl^  Mr. 
Newton  and  Mr.  Ray,  $250  each ;  Mr.  Ufford,  $100." 

I  want  to.  call  your  attention  also  to  the  top  of  page  627.  That  is 
in  the  evidence  of  Mr.  Isaac  S.  Newton,  in  reference  to  the  estate  of 
Catharine  Newton : 

"  Q.  Do  you  know  what  order  was  made  f    A.  Only  from  a  letter. 

Q.  Did  you  see  a  memorandum  of  that  in  the  judge's  handwrit- 
ing)   A.  I  did. 

Q.  What  was  that?  A.  It  was  that  he  had  directed  $150 .ta  be 
paid  me,  $150  to  be  paid  to  yourself,  and  $150  to  be  paid  to  Elizur, 
and  $30  to  Mr.  Bay." 

By  a  Sbnatob  —  Do  you  understand  that  it  has  been  the  practice 
throughout  the  State,  for  the  surrogate  to  allow  a  compensation  to 
attorneys  upon  both  sides  in  these  contests  t 

Mr.  Stanton  —  Not  since  this  decision  in  the  26th  New  York 
Rep.,  I  don't  understand  it  to  have  been  ;  if  so,  it  has  been  in  direct 
opposition  to  the  statntes  and  the  decison. 
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By  a  SsiTATOB — What  was  the  date  of  that  decision  t 

Mr.  Stantok — March,  1868. 

By  a  Sbnatok  —  It  has  been  the  practice  in  the  connty  in  which  I 
live  since  that.  It  has  been  the  practice.  The  attorneys  upon  both 
sides  claimed  that  they  had  the  right  in  these  cases  quoted. 

Mr.  Stanton  —  Newton  testified  that  he  did  not  accept  as  much  as 
was  awarded. 

Mr.  E.  H.  Pkindlb  —  In  the  counsel's  own  case  he  has  not  stated 
whether  he  accepted  it  or  not.     He  received  part  of  the  money. 

Mr.  Stanton  —  I  received  thirty  dollars. 

Mr.  H.  G.  Prindle  —  Tou  took  the  $150  that  I  awarded  yon  ? 

Mr.  Stanton  —  Several  times  during  the  progress  of  this  case  this 
same  complaint  has  been  made  by  the  counsel  upon  the  other  side 
in  reference  to  a  matter  of  $150  that  he  says  was  granted  to  me,  and 
I  have  said  nothing  about  it.  I  did  not  desire  to  say  any  thing  about 
it ;  not  because  I  was  ashamed  of  it,  because  I  would  like  to  have  the 
whole  facts  known,  and  perhaps  it  is  due  to  me  under  the  circum- 
stances that  I  should  state  them  here  now.  Mr.  Packer  was  the 
counsel ;  he  resides  eight  miles  below  Norwich.  The  evidence  is 
in  this  case.  Mr.  Packer  came  to  me  and  desired  me  to  assist  him 
upon  the  proof  of  the  will  before  Judge  Prindle.  I  did  so.  He  was 
going  to  be  a  witness  in  the  case  and  wanted  me  to  appear  as  attor- 
ney of  record.  When  he  got  over  there  he  says  ^^  I  am  going  to  be 
a  witness,  put  Mr.  Stanton's  name  in  as  attorney  of  record,"  and  he 
did  so.    I  knew  nothing  about  the  $180  when  I  got  through. 

Mr.  H.  G.  Pbindle — I  asked  you  and  Mr.  Packer  how  much  to 
put  in  the  order  and  you  named  $150,  and  in  pursuance  of  that  I 
put  it  in.  • 

Mr.  Stanton  —  I  wish  to  state  a  little  further  in  reference  to  it. 
The  order  was  granted  entirely  without  my  knowledge.  Mr.  Packer 
informed  me,  after  the  case  was  over,  that  he  had  made  the  arrange- 
ment with  Judge  Prindle,  and  he  had  ordered  Judge  Prindle  to  pay 
it  to  me,  because  I  was  attorney  upon  the  record.  I  told  Mr.  Packer 
that  I  charged  $30  for  my  services,  and  the  executor  came  and  paid 
me  the  money.  I  received  the  $160.  I  did  receive  the  full  amount, 
but  I  received  it  on  account  of  Mr.  Packer,  and  the  full  amount 
went  to  him,  and  I  got  only  the  $30  for  my  services.  The  eleventh 
and  twelfth  charges  are  general,  and  they  were  designed  to  cover 
such  additional  cases  as  we  should  design  to  prove  on  the  trial  of 
this  case,  and  not  special ;  under  the  rule  of  the  Senate,  the  witnesses 
were  discharged  without  being  sworn. 
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By  a  Senator — Mr.  President :  It  is  now  two  o'doek.    I  move 
that  the  Senate  do  now  take  a  recess  nntil  fonr  o'clock. 
The  question  was  submitted  and  declared  carried. 


Senate  re-assembled  at  4  p.  ic. ' 

The  President  —  The  counsel  for  the  prosecution  will  proceed 
with  their  argument. 

Mr.  Peckhah — I  have  not  seen  Mr.  Stanton  since  the  Senate 
took  a  recess,  but  I  presume  he  will  be  here  in  a  moment ;  I  have 
sent  for  him. 

Mr.  Stanton  having  arrived,  the  PBEsmsNT  again  instructed  the 
counsel  for  prosecution  to  proceed. 

Mr.  Stanton — Mr.  President  and  Senators :  I  regret  to  have 
detained  the  Senate,  but  being  considerably  tired  I  had  lain  down 
for  a  moment  and  unintentionally  fell  asleep ;  I  have  proceeded  in 
my  remarks  as  far  as  the  thirteenth  cliarge ;  this  charge  does  not 
difiPer  very  materially  from  the  second,  and  what  remarks  I  have 
made  upon  that  charge  are  equally  applicable  to  this ;  the  allegations 
were  somewhat  changed  in  order  that  the  proofs  which  we  should 
be  able  to  make,  not  then  definitely  known,  might  not  diifer  ma- 
terially from  the  charges.  As  two  counts  for  the  same  offense  are 
some  times  put  into  an  indictment,  it  is  unnecessary  for  me  to  dwell 
upon  this  thirteenth  charge.  The  fourteenth  and  fifteenth  charges, 
in  fact  the  fourteenth,  fifteenth  and  sixteenth  charges,  are  clearly 
admitted  by  the  respondent  on  his  cross-examination.  I  call  the 
attention  of  the  Senate  to  page  907,  evidence  of  the  respondent  him- 
self. The  first  of  these  charges  (the  fourteenth)  alleges  that  he  has 
neglected,  during  the  time  since  the  1st  day  of  January,  1864,  to 
keep  a  book  of  fees,  as  prescribed  by  law  in  the  statutes  of  the  State. 
The  fifteenth  alleges  that  he  has  refused  to  make  an  itemized  report 
of  the  fees  received  by  him  as  judge  and  surrogate  during  the  time 
from  the  1st  day  of  January,  1864.  The  sixteenth  alleges  that  he 
made  his  reports  in  gross  sums,  and  that  he  had  an  afiidavit  of  a 
peculiar  character  attached  to  them  for  certain  purposes — corrupt 
pnrposes,  if  you  please.  I  proceed  to  read  somewhat  from  his  evi* 
deuce,  page  907 : 

^'  Q.  You  knew  about  the  law  requiring  an  itemized  report  of 
your  fees  that  you  received  t    A.  Yes,  sir. 
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Q.  Have  known  about  it  since  jou  have  been  in  office  t  A.  I 
think  60. 

Q.  Yon  knew  about  the  law  which  required  you  to  pay  over  the- 
amount  of  fees  received  by  you,  after  deducting  the  amount  to  the 
treasurer,  eemi-annnally  t    A.  I  presume  so. 

Q.  When  you  made  your  report  of  fees  in  the  years  *,66,  '66,  '67^ 
did  you  know  that  you  were  violating  the  law  in  the  manner  in 
which  you  made  that  report !  A.  Well,  I  knew  I  didn't  make  the 
items  of  the  amount  of  fees,  of  course. 

Q.  Did  yon  know  that  you  were  violating  the  law  when  you* 
made  that  report  ?    A.  Technically,  perhaps,  I  did. 

Q.  Did  you  know,  sir,  that  you  were  not  reporting  the  full 
amount  of  fees  that  you  had  received  during  those  years  !   A.  I  did. 

Q.  You  did  know  it  ?    A.  Yes,  sir. 

Q.  Did  you  leave  that  part  out  of  your  affidavit  purposely,  the 
part  that — did  you  leave  out  any  statement  from  your  affidavit  pur- 
posely, to  the  effect  that  yon  did  not  receive  any  more  tlmii  you 
reported  ?  A.  I  made  that  affidavit  for  the  reason  I  had  never  kept 
a  book  of  fees  as  mentioned  in  the  law,  and  therefore  could  not  swear 
that  those  were  all  the  fees  I  had  received. 

Q.  You  left  that  out  purposely  because  you  could  not  swear  that 
that  sum  you  reported  was  all  that  you  had  received!  A.  Of 
course  I  had  an  object.'' 

Senator  Mubpht — ^What  year  is  that? 

Mr.  STAinx)N — This  is  the  three  years,  '65, '  66  and  '67.  Further 
upon  pages  908  he  testifies — 

Mr.  E.  H.  Pbindle — ^There  appears  to  be  some  testimony  left  out 
there. 

Mr.  Staitton — 1  here  is  evidently  something  left  ont  there ;  what 
it  is  I  do  not  know.  Upon  page  908,  it  is  probably  evidence  in  ref- 
erence to  what  he  examined  in  order  to  make  his  reports ;  further 
upon  page  908, 1  will  read : 

"  Q.  You  made  your  report  less  than  the  amount  you  had  re- 
ceived, purposely  ?  A.  I  made  my  report  for  the  full  amount  I  had 
received  of  fees,  after  deducting  the  expenses  that  I  considered  the 
county  should  pay,  and  so  I  explained  it  to  the  board  at  the  time  ;- 
the  committee. 

Q.  Did  you  go  to  the  board  1  A.  Yes,  with  the  exception  of  '64 ; 
I  made  an  itemized  report,  and  in  '65,  '66  and  '67  I  did  not. 

Q.  What  became  of  the  money  which  you  had  collected  as  fees 
and  failed  to  report  in  those  years  ?  A.  When  I  received  any  fees,. 
of  course  I  spent  it  as  I  went  along ;  had  to  live. 
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Q.  Then  yon  reported  ^bout  what  jon  thought  the  oonntj  ought 
to  have?  A.  In  the  affidavit  I  drew,  I  wanted  to  draw  one  that  I 
<x)ald  swear  to  truthfully. 

Q.  You  failed  to  report  the  full  amount  of  fees  you  had  received, 
then,  purposely  ?  A.  I  state  the  feet ;  I  knew  I  hadn't  reported  the 
full  amount  of  fees  in  those  years. 

Q.  Yon  have  always  kept,  since  you  have  been  county  judge,  a 
memoranda  of  the  cash  received  ?    A.  I  have  not. 

Q.  Haven't  you  kept  a  memorandum  book  of  the  cash  received 
^nd  cash  paid  out,  and  been  very  particular  about  it  too  ?  A.  No, 
^ir,  I  never  have." 

Tlien  at  page  909  at  the  top  of  the  page : 

"  Q.  Didn't  you  know  what  the  resolution  of  the  board  of  fiuper* 
Tisors  was  in  reference  to  expenses?    A.  I  did. 

^  Q.  You  knew  the  salary  was  fixed  during  the  years  1865,  1866, 
and  1867,  at  $1,000,  and  $400  clerk  hire,  and  that  the  $400  was  to 
be  in  lieu  of  office  hire  and  office  expenses?  A.  I  understood 
what  the  resolution  was,  of  course ;  there  was  an  office  provided. 

Q.  You  never  hired  any  office  at  all  ?  A.  The  first  year  I  occu- 
pied an  office  awhile,  my  law  office ;  they  were  repairing  or  fixing 
the  surrogate's  office,  and  after  that  I  brought  the  records  from 
Oxford  to  Norwich ;  I  put  them  in  the  court-house,  and  occupied 
for  that  purpose  the  supervisors'  room ;  I  think  toward  the  dose  of 
the  year  that  I  moved  into  the  surrogate's  office." 

Tlien  at  page  910. 

"  Q.  You  knew  about  the  law  of  1869,  which  required  you  to 
<;harge,  for  the  use  of  the  county,  for  the  certified  copies  of  papers 
given  by  you?    A.  I  did;  I  know  of  that  law. 

Q.  You  mean,  kept  a  book  of  fees  from  the  time  yoa  went  into 
office?    A.  No,  sir;  never  did,  nor  my  predecessor. 

Q.  Did  you  make  any  report  under  the  law  of  1869  for  the  certi- 
fied copies  of  papers  ?    A.  I  didn't  imtil  last  fall. 

Q.  At  what  time  last  fall?  A.  During  the  session  of  the  board 
-of  supervisors. 

Q.  It  was  after  you  had  served  upon  you  the  subpoena  for  appear- 
ance before  the  board  for  investigation  of  this  matter  ?  A.  1  don't 
remember. 

Q.  Then  you  reported  how  muchi    A.  $25. 

Q.  Have  you  ever  paid  that  to  the  county  treasurer?  A.  Ko, 
;sir ;  he  has  never  paid  me  the  quarterly  salary ;  one  is  deducted 
from  the  other,  of  course ;  there  has  never  been  any  payment  of 
fees  to  the  county  treasurer  at  all. 
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Q.  Have  yon  ever  kept  an  aocoant  of  th^  certified  copies  of  papers^ 
and  the  nnmber  of  folios  each  which  jou.have  given  from  jour 
office  i  A.  JS'o ;  I.  swear  positively  that  I  have  not  received  the 
sum  of  $25  since  the  passage  of  that  act. 

Q.  Who  has  received  the  pay  for  certified  copies  mostly  ?  A.. 
Whenever  lawyers  wanted  any  copies  of  papers  they  made  them 
themselves,  and  I  signed  the  certificate. 

Q.  Baven't  yon  had  a  great  many  copies  made  by  Kay  {  A.  I 
don't  remember;  he  speaks  of  this  one  case;  that  is  the  only  one 
that  I  remember  that  I  have  ever  had  copied. 

Q.  Who  has  usually  attended  to  that  part  of  your  business,  the 
giving  of  certified  copies  during  the  time  since  the  passage  of  thia 
act  of  '69  ?  A.  No  particular  person ;  when  lawyers  have  brought 
papers  there  I  have  signed  the  papers,  and  they  paid  nothing  for  it."^ 

Then,  again,  at  the  bottom  of  page  916  in  the  respondent's  evi- 
dence : 

"  Q.  These  returns  of  yours  to  the  board  of  supervisors,  that  are 
claimed  to  be  defective,  in  which  you  claim  to  have  set  off  a  part  of 
your  receipts,  that  you  didn't  return,  against  the  expenses  of  the 
office  ;  did  the  returns  for  those  years  contain  any  charges  for  the 
expenses  of  the  office  against  the  county?  A.  None,  whatever, 
except  in  1867;  then  I  put  it  in ;  Mr.  Plumb  was  mistaken  when  he 
stated  in  regard  to  what  was  said ;  what  I  stated  to  Mr.  Plumb  was,  . 
that  the  years  previous  I  had  kept  back  fees  enough  out  of  the  report 
to  pay  these  expenses,  and  that  year  I  had  reported  the  full  amount 
and  more  too,  and  put  in  my  expenses. 

Q.  In  1867,  *what  items  of  expenses  did  you  charge  against  the 
county  in  your  bill  ?  A.  Well,  I  charged  for  fuel,  postage,  etc. ;  I 
couldn't  remember  now. 

Q.  Is  that  one  of  the  years  in  which  you  made  these  defective 
returns?  A.  Well,  I  made  that  return  all  along;  credited  so  much 
gross  for  the  amount  of  fees  received  ;  but  then  I  look  over  care- 
fully the  report  of  the  fees,  and  reported  some  that  had  been  paid 
previously ;  so  that  I  reported  more  fees  that  year  than  1  had 
received. 

Q.  You  made  your  report  in  gross  that  year  ?    A.  I  did. 

Q.  And  you  charged  these  expenses  of  the  office  against  the 
county  ?     A.  Yes,  sir. 

Q.  And  yon  say,  that  although  that  account  was  made  out  in  gross,, 
you  actually  reported  more  than  you  received  ?  A.  I  did,  for  I  have 
examined  it  since. 
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By  Mr.  Stanton  : 

Q.  Have  you  a  copy  of  that  report  for  1867  with  you  1    A.  I  haTO. 

Q.  A  correct  copy  ?    A.  Yes,  sir. 

Q.  Will  you  produce  it  ?    A.  I  will  (producing  paper). 

Q.  Is  this  the  original  report  ?    A.  Ko,  sir,  a  copy. 

Q.  You  say  that  year  you  returned  more  fees  than  you  actually 
received?    A.  I  did. 

Q.  Did  you  make  the  a£Sdayit  that  is  attached  here  ?  A.  I  did 
make  the  same  affidavit  that  I  did  in  regard  to  the  others." 

Here  follows  the  report  put  in  evidence  reporting  $285  for  all 
«ums  whatever  received  as  fees  and  attached  this  affidavit : 

*'  Chbnanoo  County,  s8.  : 

H.  G.  Prindle,  being  duly  sworn,  says  he  has  received  the  fees 
6tated  in  the  foregoing  account ;  that  the  items  for  services  and  dis- 
bursements therein  charged  are  as  stated  therein,  and  no  part  of  the 
same  has  been  paid  except  as  therein  stated. 

H.G.  PRINDLE. 

ISworn  before  me,  this  18th  day  ) 
of  November,  1867,         '  f 

Edoab  Gabbbtt, 

Ju%tioe  of  the  Peace, 

Indorsed :    County  Judge  Report,  1867.    (Copy)." 

While  he  swears  that  he  had  reported  more  than  he  had  received 
in  the  year  1867,  and  this  affidavit  shows  that  he  had  received  all 
that  he  had  reported,  he  swears  positively  there  that  he  had  reported 
more  than  he  received.  He  says  in  1867  he  reported  the  full 
amount  of  fees  and  put  in  sums  paid  subsequent  to  the  last  report, 
^'  and  reported  more  than  I  had  received  too,  and  put  in  my  fiiel  and 
other  expenses."  He  testifies  that  the  county  on  a  settlement  would 
owe  him  as  though  he  bad  not,  or  ought  not  to  have  made  a  settle* 
ment  from  time  to  time  when  he  made  his  reports,  but  the  proof, 
senators,  shows  a  far  different  state  of  facts  from  this  whiciithe 
respondent  claims.  For  the  year  1864  we  have  no  proof  of  his 
Teport.  The  total  amount  which  the  respondent  reported  for  fees 
received  by  him  during  the  years  1865,  1866  and  1867,  from  all 
sources  and  on  account  of  all  matters,  blanks  as  well  as  fees,  is 
$1,274.  From  January  1,  1865,  to  April  25,  1867,  the  time  that 
this  act  was  passed  abolishing  fees,  he  issued 

Letters  testamentary,  taxable 84 

Letters  of  administration,  taxable 83 

Letters  of  guardianship,  taxable 113 
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At  the  legal  fee,  if  charged  then  alone,  it  would  amount  to  $1,752 
Add  for  blanks  charged  for  under  a  resolution  of  the  board 
of  supervisors,  which  Mr.  I.  S.  Newton  testifies  was  a  dol- 
lar in  each  case 280 


Total  amount  which  should  have  been  returned $2,032 


Amount  unreported,  thus  far  shown,  by  the  respondent. . . .      $758 

To  this  should  be  added  the  amount  received  by  him  between  Ko^^ 
10th,  say  1864,  when  his  report  for  that  year  must  have  been  made 
to  the  board  of  supervisors,  and  the  let  of  January,  1865,  which 
fees  should  be  included  in  the  report  for  the  year  1865.  Add,  also, 
the  fees  received  by  him  in  1867,  between  the  passage  of  the  act  of 
April  26,  and  the  time  when  it  was  received  at  the  surrogate's  office, 
which  Ray  swears  was  in  June,  July  or  August  of  that  year.  Add, 
also,  .the  vast  amount 'of  fees  which  he  must  have  received  under  the 
fee  bill,  which  is  quite  extensive  outside  of  the  items  proved  by  us. 
For  certified  copies  of  papers,  issuing  citations,  appointing  guardians 
ad  litem,  etc.,  etc.,  etc.  That  the  actual  amount  of  fees  received  by 
him  from  all  sources  exceeded  by  $1,500  the  amount  reported  there 
can  be,  it  seems  to  me,  no  reasonable  doubt.  An  attempt  to  have 
proved  the  facts  more  fully  than  we  have,  would  have  involved  end- 
less labor.  Enough  is  shown,  aye,  admitted  by  the  respondent  himself, 
to  satisfy  you  of  the  manner  in  which  the  respondent  has  accounted 
to  the  people  for  the  money  of  the  county  with  which  he  was  intrusted. 
How  faithful  he  has  been  in  returning  it,  always  taking  the  benefit 
of  a  doubt  to  himself,  and  returning  such  an  amount  that  he  could 
awear  he  had  i^eceivcd  so  much,  but  not  putting  it  large  enoagh  that 
he  could  swear  he  had  received  no  more,  and  in  his  affidavit  he  leaves 
out  that  fact  that  he  hadn't  received  any  more  he  leaves  out  that 
fact —  that  important  fact —  and  for  an  object,  so  that  he  could  swear 
to  it.  The  other  reports  for  the  other  two  years  will  be  found  at 
pages  453  and  465  of  the  case.  The  Senate  will  see  by  looking  at 
that,  that  he  testifies  falsely  when  he  says  he  didn't  put  any  of  the 
expenses  of  the  office  in  his  account ;  that  he  had  put  in  record  books 
every  year,  and  publishing  terms  of  the  county  court  in  the  State 
papers  and  record  books  in  which  all  his  accounts  are  kept,  in  which 
•case  he  makes  this  same  peculiar  affidavit.  We  think  those  charges 
are  fully  proven.  We  are  scarcely  less  amazed,  however,  at  his  con- 
duct in  boldly  claiming  that  his  false  reports  and  his  cheating  affidavits, 
which  were,  for  the  purpose  intended,  no  affidavits  at  all,  were  all 
right,  than  we  are  at  the  course  of  his  counsel,  who,  to  meet  the 
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allegation  of  the  charge,  that  these  things  were  done  with  intent  Ur 
mislead  the  board  of  supervisors,  have  called  npon  the  witness  stand 
three  members  of  the  board  of  supervisors,  Isaac  Plumb,  Andrew 
Shepardsou  and  H.  G.  Crozier,  who  testify  that  thej  were  not  misled^ 
but  that  they  knew  and  talked  over  among  themselves  the  fact  that  the 
reports  were  false ;  that  he  had  held  back  the  county  money  in  his 
pocket ;  but  that  they  thought  it  was  near  enough  right,  and  so  let 
it  go.  What  a  specimen  of  official  faithfulness  among  the  super- 
visors of  Chenango ;  under  the  example  and  teaching  of  the  highest 
judicial  officer  of  the  county.  How  fearful  must  be  tliose  justices  of 
tibe  peace  in  the  county  of  Chenango,  who  have  never  paid  over  the 
fines  collected  by  them  to  the  county  treasurer  as  the  law  directs,  at 
the  prospect  of  an  indictment  and  trial  for  retaining  the  fees  in  the 
court  of  sessions,  presided  over  by  this  respondent,  and  the  criminal 
business  of  the  county. 

What  terror  it  must  carry  to  them  to  think'  that  they  may  be  pros- 
ecuted in  this  court,  presided  over  by  this  respondent,  for  offenses 
similar  to  their  nature  to  those  perpetrated  by  this  respondent  here, 
the  highest  judicial  officer  in  the  county.  If  this  be  regarded  as  a 
proper  discharge  of  his  official  duties,  what  will  all  that  vast  army 
of  officers,  throughout  not  only  the  county  of  Chenango,  but  other 
counties  of  the  State,  say  as  to  what  they  will  do  and  what  will  be 
their  conduct  i  Will  sheriffs  and  constables  be  limited  to  the  statutory 
fee,  especially  in  that  county  where  this  respondent  holds  the  crimi* 
nal  courts  ?    but  I  will  pass  those  charges. 

The  substance  of  the  seventeenth  charge  is,  that  in  August,  1868,. 
the  respondent  took  advantage  .of  an  old  lady  seventy-two  years  of 
age,  and  obtained  $1,500  of  government  bonds  of  l\er,  belonging  to 
the  estate  of  her  husband,  at  about  $130  less  than  their  value ;  also^ 
that  he  charged  her  doing  the  business.  This  in  the  year  1868, 
more  than  a  year  after  fees  were  entirely  abolished.  The  proofs  of 
this  charge  I  will  briefly  advert  to.  Mrs.  Bussell  testifies  on  page 
318  of  the  case : 

^'  Q.  Go  on  and  state  now  what  occurred  both  in  conversation 
and  in  acts  in  reference  to  these  bonds  t  A.  Well,  sir,  there  was  but 
little  said :  after  we  got  through  I  paid  the  judge,  and  there  waa 
something  said  about  going  to  the  bank,  but  what  I  can't  remember ; 
I  have  tried  to  think,  but  I  can't  remember  what ;  but  finally  the 
judge  said  that  he  had  money  that  belonged  to  orphan  children, 
which  he  would  like  to  deposit  in  bonds,  and  he  would  pay  nie  the* 
money  and  take  the  bonds  for  these  orphan  children ;  that  is  as  near 
as  I  can  recollect 
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Q.  Did  yon  state  to  him  where  the  bonds  were  ?    A.  Well,  I 
presume  I  did,  bat  I  couldn't  bartainly  say  ;  I  have  no  doubt  but 
what  I  did,  but  I  wouldn't  dare  to  say  positively. 
*    Q.  Well,  state  what  further  occurred  ?    A.  He  sent  and  got  the 
money  for  me  and  paid  over  the  money. 

Q.  How  much  did  he  pay  you  for  them  ?  A.  He  paid  me  (1,500 
and  the  interest  that  had  accrued  from  July  up  to  that  time ;  well, 
I  was  ignorant ;  I  never  once  thought  that — well,  I  was  scared,  to 
tell  the  truth  and  to  expose  my  ignorance ;  I  don't  know  that  I 
thought  of  the  premium  at  that  time ;  I  went  before  Judge  Prindle 
feeling  as  if  he  was  a  storehouse  of  knowledge,  and  feeling  that  I 
had  no  part  to  act  in  it ;  I  never  thought  but  what  it  was  all  Judge 
Prindle's  business ;  I  was  a  poor  old  lady  and  had  brought  my  poor 
husband's  death  in  my  mind  of  course,  as  you  will  admit;  I  felt  just 
as  though  I  had  come  before  my  superior  altogether ;  a  place  where 
I  never  was ;  I  considered  him,  as  I  said  before,  a  storehouse  of 
knowledge,  sufficient  for  me  and  all  other  widows." 

Then  again  at  page  821: 

'^  Q.  You  trusted  entirely  to  Judge  Prindle  in  this  matter  It  A. 
Of  course  I  did ;  I  thought  at  the  death  of  my  husband  all  men 
were  honest,  pretty  mnch ;  of  course  I  did ;  I  never  transacted 
business  with  any  one  or  had  charge  of  it." 

Then  upon  the  326th  page : 

^^Q.  Are  you  sure  you  paid  a  premium!  A.  Oh,  yes;  I 
know  it. 

Q.  Did  it  occur  to  you  then,  when  you  went  to  dispose  of  them, 
that  they  might  be  worth  a  premium  {  A.  I  was  not  thinking  any- 
thing about  premiums  at  the  time  I  sold  them.  I  was  thinking 
that  this  was  surrogate  business  all  the  time.  Now,  that  is  the 
truth..  I  acknowledge  that  I  am  an  ignorant  old  lady,  but  that 
is  the  truth,  gentlemen. 

Q.  If  you  had  thought  of  it,  would  you  not  have  known  that 
they  were  worth  a  premium!  A.  No,  sir;  I  should  not  have 
let  them  go  short  of  the  premium. 

Q.  You  don't  understand  me ;  you  say  you  bought  these  bonds, 
and  paid  a  premium  for  them!    A.  Mr.  Hook  did. 

Q.  And  then  I  asked  whether  if  you  had  thought  of  the  pre- 
mium that  had  been  paid  for  them,  you  would  have  known  that 
they  were  worth  a  premium!  A.  Why,  I  would  have  known  if 
I  had  thought  any  thing  about  it." 

Then  again  at  page  326,  in  answer  to  a  question  by  Senator 
Perry: 

127 
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'^  Q.  How  80on  after  yoa  sold  the  bonds  to  the  judge,  did  it 
occur  to  you  that  there  was  a  premium  due  upon  them  1  A. 
I  got  into  a  wagon  with  my  grandson;  he  says:  ^  Grandma,  what 
have  you  done  to-day? 

Q.  Did  you  then  return  and  see  the  judge  about  it  ?  A.  No,  sir ; 
because  I  had  made  the  bargain  then,  and  I  don't  make  any  such 
ciiild's  bargains ;  I  thought  that  if  I  had  been  so  foolish,  and  so 
simple  as  to  do  such  a  piece  of  business  as  that,  I  would  let  it  go  to 
those  orphan  children  and  say  no  more  about  it,  and  I  told  my  grand- 
son not  to  mention  it;  not  to  expose  his  grandmother's  weakness;  I 
didn't  even  tell  it  to  my. husband  at  first;  but,  one  day^  he  says  to 
me :  *  Esther,  you  are  too  slack  in  doing  your  business ;  you  let  every 
man  do  his  own  reckoning.'  Says  I:  '  I  thought  everybody  was 
honest  when  Mr.  Hook  died  ;'  but,  says  I,  '  I  cut  up  one  miserable 
caper,  the  other  day,  that  I  am  ashamed  of.'  Says  he :  *  What  is 
that  ? '  And  then  I  told  him ;  but  I  told  him,  also,  not  to  mention 
it ;  not  to  say  any  thing  about  it  to  anybody ;  now,  gentlemen, 
you  have  the  truth,  if  you  will  let  me  pass  with  that." 

That  is  the  testimony  given  by  Mrs.  Russell,  the  old  lady  72  years 
of  age,  who  went  there  to  get  her  husband's  will  proved,  and  mat- 
ters of  her  husband's  estate  settled.  The  respondent's  own  testi- 
mony in  reference  to  the  matter,  1  will  also  read.  Commencing  at 
page  878,  he  says : 

"  A.  Mrs.  Russell  came  to  my  office  to  prove  her  husband's  will ; 
she  was  Mrs.  Hook  at  that  time,  I  understood ;  I  had  never  seen  her 
before ;  she  came  there  for  the  purpose  of  having  her  husband's  will 
proved ;  I  drew  the  petition  for  the  proof  of  the  will ;  examined  the 
witnesses;  issued  letters  testamentary  to  her  as  executrix;  after 
the  letters  were  issued,  she  stated  that  she  had  in  the  Bank  of  Nor- 
wich three  five-twenty  bonds  of  $500  each,  and  wanted  to  get  the 
money  on  them ;  there  was  a  young  gentleman  with  her ;  I  under- 
stood it  was  her  nephew  at  the  time,  but  since,  that  he  was  her 
grandson  ;  he,  she  stated,  wanted  to  go  west  the  next  day,  and  she 
wanted  to  get  the  money  on  those'  bonds  that  day  if  she  could;  I 
told  her  that  there  was  a  premium  on  the  bonds,  and  she  could 
send  to  New  York  and  have  them  sold  and  get  the  premium  on 
them ;  but  she  wanted  the  money  on  them  that  day ;  I  told  her  I 
had  invested  some  money  belonging  to  infants  and  other  persons  in 
government  bonds,  but  I  had  never  paid  a  premium  on  them,  and 
that  I  would  not  do  so  ;  if  gold  went  down  to  par  then  J  would  get 
only  sixty  cents  on  the  bonds." 

Mr.  E.  H.  Pbindle — That  should  be  six  per  cent,  I  gu^ss. 


•  r 
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Mr.  Stahton — ^Probably.  He  continueB :  "  These  persons  who 
were  dealing  in  them  could  afford  to  pay  premiams,  bat  I  could  not 
do  it ;  and  ^e  said  that  if  she  could  sell  them  she  would  sell  them 
for  the  face  of  the  bonds  without  the  premium  and  the  accrued 
interest ;  I  told  her  I  had  not  any  money  on  hand  at  the  time ;  but 
I  thought  I  could  lind  a  person  who  had  the  money  who  would  pur« 
chase  the  bonds;  previous  to  this  time  I  had  a  mortgage  on  a  tan- 
nery that  I  sold  to  a  man  by  the  name  of  Ira  Dibble,  there  in  the 
village  of  Norwich ;  when  the  mortgage  came  due,  I  urged  payment 
of  the  mortgage ;  I  wanted  to  invest  it  in  government  bonds ;  he 
was  not  able  to  make  the  payment,  and  he  agreed  that  if  I  would 
extend  the  time  of  the  payment,  if  bonds  were  at  a  premium,  he 
would  pay  me  in  these  five-twenty  bonds,  paying  the  premium  him- 
self; and  I  thought  of  him  at  the  time  I  made  this  remark ;  I  went 
and  found  Mr.  Dibble  and  told  him  there  was  an  opportunity  where 
he  could  get  $1,500  of  those  bonds  at  par,  if  he  could  raise  the  money  ; 
he  had  not  got  the  money  himself  and  he  said  he  would  go  to  the 
bank  and  see  if  he  could  get  the  money  ;  he  went  to  the  bank  and 
they  agreed  to  let  him  have  the  money  if  I  would  indorse  the  note ; 
and  I  indorsed  the  note  at  the  bank  and  he  paid  me  the  money  ;  I 
went  back  and  paid  her  the  $1,500  and — well,  whatever  the  face  of 
the  bonds  and  the  accrued  interest  was ;  I  think  it  was  $10  or 
$16." 

Again,  at  page  879,  he  says :  ^^  I  had  no  interest  whatever  in 
those  bonds ;  Mr.  Dibble  was  the  only  man  really  interested ;  he 
was  to  procure  the  bonds  and  pay  them  to  me  on  this  mortgage ;  he 
was  to  pay  the  premium. 

By  Senator  D.  P.  Wood  : 

Q.  He  was  to  famish  the  bonds  to  you  at  their  face  ?    A.  Yes, 
8ir ;  he  was  to  furnish  them  to  me  at  their  face  in  consequence  of  the 
extension  of  time. ' ' 
At  page  895  he  testifies  further  in  reference  to  this  matter : 
**  Q.  You  say  that  you  drew  the  papers  for  Mrs.  Russell  ?  A.  Yes, 


sir." 


After  being  cros&-examined  for  several  questions : 

^^  Q.  Is  that  as  strong  as  you  can  swear  ?    A.  I  heard  her  swear 

she  paid  $12,  but  I  have  no  entry  of  the  kind,  and  my  recollection 

is  to  the  contrary. 

Q.  Oan  you  swear  any  thing  stronger  than  what  you  have  already 

sworn!    A.  No, sir." 
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That  is,  that  he  would  not  swear  positively  but  that  he  charged 
her  $12  for  doing  the  business,  issuing  the  letters,  etc.  At  pa^ 
896  again : 

'^  Q.  Did  yon  purchase  those  bonds,  at  the  time  you  purchased 
them  of  Mrs.  Hook,  for  or  on  the  account  of  any  infants  ?  A.  No, 
sir ;  I  expressly  told  her  I  hadn't  any  money ;  the  only  thing  said 
about  infants  was  that  I  had  previously  invested  in  government 
bonds  money  in  my  hands  belonging  to  infants,  but  never  had  paid 
the  premium. 

Q.  You  know  there  was  a  premium  upon  the  bonds  at  the  time 
you  purchased  them  of  her !    A.  Yes,  sir ;  I  knew  it. 

Q.  Did  you  know  about  how  much  premium  there  was  ?  A.  No, 
sir ;  I  did  not  even  look  at  the  papers. 

Q.  You  knew  these  bonds  belonged  to  the  estate  of  Benjamin 
Hook  ?  A.  I  knew  they  did  not ;  by  the  will  she  was  given  every 
thing ;  she  stated  to  me  the  fact  that  they  belonged  to  her. 

Q.  Belonged  to  her  how ;  tinder  a  will  ?    A.  Yes,  sir. 

Q.  You  knew  they  had  belonged  to  the  estate  of  Benjamin  Hook  t 
A.  Yes,  sir. 

Q.  Had  there  been  any  inventory  of  the  estate  returned  to  yon 
at  that  timet    A.  No,  sir. 

Q.  Did  you  know  any  thing  about  the  amount  of  the  indebted- 
ness of  the  estate  at  that  time  ?  A.  She  said  to  me  there  were  no 
debts." 

At  page  897  he  says,  in  reference  to  the  Dibble  mortgage : 

^^  Q.  How  much  had  he  given  you  in  notes  for  the  purpoee  of  car- 
rying that  mortgage?    A.  Not  a  farthing. 

Q.  You  say  he  had  never  given  you  a  note  for  $600 1  A.  No^ 
sir;  never. 

Q.  For  the  purpose  of  carrying  that  mortgage,  in  addition  to  the 
legal  interest  ?  A.  No^  sir,  not  at  all ;  after  this,  when  he  wanted 
to  have  a  settlement  between  us  to  ascertain  the  amount  due  upon 
the  mortgage,  then  he  gave  me  this  $600  note,  and  this  amotmt,  paid 
for  these  Hook  bonds,  was  deducted  at  the  time  in  ascertaining  the 
amount  due  and  the  premium ;  we  looked  through  and  found  out 
how  much  it  was,  and  he  gave  me  a  note  for  the  premium ;  I  wanted 
the  matter  settled  up ;  if  he  was  not  going  to  fiimish  the  bonds  I 
wanted  the  money  or  something  to  show  for  it." 

At  the  bottom  of  the  page : 

^^  Q.  Explain  a  little  more  definitely  what  that  $600  note  was 
given  for  ?  A.  I  say  it  was  given  upon  the  settlement  there  at  the 
time. 
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,  Q.  For  what  conBideration  ?  A.  J  think  when  we  figured  ap  the 
Boattor  there  was  from  $800  to  $1,000 ;  there  was  over  that  amount 
of  that  note  in  premium." 

Then  over  the  leaf  on  page  898 ; 

'^  Q.  This  note  was  given  for  the  amount  that  the  premium  would 
amount  to  upon  government  bonds,  if  he  had  purchased  them  at 
their  full  value  in  the  market,  wasn't  it  t  A.  Yes,  sir ;  and  in  this 
settlementi  this  $1,500,  whatever  it  was  that  was  paid,  was  taken 
out" 

Now,  at  page  899  he  says : 

'^  Q.  You  did  not  regard  Dibble  as  having  any  interest  in  them 
there  i    A.  Not  at  all ;  Mr.  Dibble  had  my  receipt. 

Q.  Beceipt  for  what  sum  ?    A.  For  this  money. 

Q.  For  the  money  that  he  had  paid  upon  the  note  at  the  Bank  of 
Chenango,  wasn't  it }  A.  I  gave  him  a  receipt  stating,  received  of 
him  so  much,  a  note  indorsed  by  me,  to  be  indorsed  on  his  mortgage 
when  the  note  was  paid,  and  it  was  subsequently  paid." 

Now  I  call  your  attention  particularly  to  this  evidence,  that  after 
the  respondent  has  gotten  up  this  manner,  of  excusing  the  purchase 
of  these  bonds,  saying  that  he  didn't  purchase  them  for  hitnself  but 
for  Dibble,  he  goes  out  and  gets  a  note  of  Dibble  to  raise  the  money 
to  purchase  the  bonds,  and  says  he  gives  Dibble  a  receipt,  that  the 
note  is  to  be  indorsed  upon  the  mortgage  when  paid ;  does  that 
show  that  he  bought  the  bonds  for  Dibble ;  does  that  show  that  he 
indorsed  the  bonds  upon  the  mortgage  for  Dibble!  There  is  the 
receipt  to  which  the  respondent  himself  testifies ;  now  he  expressly 
testifies  here  at  page  879,  that  these  bonds  were  to  be  paid  to  him 
at  their  face  in  consideration  of  extending  the  time  of  this  mortgage. 
Now  it  seems  to  me  to  be  proper  to  read  a  little  of  the  usury  law. 

Mr.  E.  £L  Pbindls  —  Is  that  a  new  charge) 

Mr.  Stanton  —  No,  he  proves  it  against  himself. 

Senator  Lswis  —  I  guess  we  all  understand  the  usury  law. 

Mr.  Stanton — I  suppose  so;  but  that  law  makes  it  a  misde- 
meanor for  any  man  to  receive,  in  consideration  of  a  loan  of  money, 
any  thing  of  greater  value  than  seven  per  cent  per  annum,  and 
makes  it  an  indictable  offense  for  any  man  to  do  it,  and  this 
respondent  comes  here  to  defend  himself  on  this  charge,  and  swears 
himself  guilty  of  usury  in  order  to  defend  himself.  What  was 
this  agreement  with  Dibble,  assuming  it  to  be  true,  good  for  in 
law  ?  Was  it  not  utterly  void  under  the  usury  law  ?  The  respond- 
ent could  not  enforce  it.  Does  this  explain  his  disinterested 
desire  to  help  Dibble  get  his  bonds  2    Again,  Dibble  had  agreed,  he 
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says,  to  buy  the  bonds,  paying  the  premium  upon  them  and  pay 
them  upon  the  mortgage  at  their  face.     Why,  then,  if  Mr.  Prindle 
bought  the  bonds  for  Dibble,  as  he  says,  should  he  have  objected  to 
paying  the  premium  to  Mrs.  Russell  ?    He  swears  he  did,  though 
Mrs.  Russell  says  nothing  was  said  about  the  premium.     Does  that 
fact,  that  he  told  her  that  he  could  not  pay  any  premium,  show  that 
he  bought  them  for  Mr.  Dibble  t    Why  did  not  the  receipt  which 
he  gave  Dibble  upon  the  mortgage  acknowledge  the  receipt  of  the 
bonds  at  par,  if  they  were  bought  for  Dibble  and  paid  to  Prindle 
upon  the  mortgage,  instead  of  the  receipt  being  for  the  note  which 
Dibble  gave  him,  to  be  indorsed  when  paid !    Every  fact  about  this 
transaction,  except  the  bare  assertion  of  the  respondent,  shows  that 
they  were  not  purchased  for  Dibble  at  all.    Does  he  claim  that 
Dibble's  name  was  mentioned  in  the  negotiations  with  Mrs.  Russell  t 
Not  at  all.    And  Mrs.  Russell  swears  he  told  her  he  had  some  money 
to  invest  for  infant  children,  and  wanted  the  bonds  for  them.     But 
suppose  this  story  of  Mr.  Prindle's  is  entirely  true,  that  although  he 
did  withhold  from  this  old  lady  about  $130,  which  was  her  due,  he 
did  not  do  it  for  himself,  but  he  did  it  for  Ira  Dibble.     He,  the  sur- 
rogate, holding  the  court,  which  in  many  of  the  States  is  termed  the 
widows'  and  orphans'  court,  did  not  rob  this  old  widow  on  his  own 
account,  but  did  it  for  Dibble ;  he,  Prindle,  securing  the  profits.    Is 
this  an  answer  to  the  charge?    And  yet  it  is  all  the  answer  the 
respondent  makes.     Suppose  a  prisoner,  on  trial,  upon  an  indict- 
ment for  stealing  a  horse,  proves  that  he  did  not  steal  it  for  himself, 
but  he  stole  it  upon  an  agreement  with  his  brother,  that  his  brother 
should  own  it,  letting  him  have  the  use  of  it.     Is  that  a  good  de- 
fense i    Are  you  not  strongly  impressed,  senators,  with  the  peculiar 
qualifications  and  fitness  of   this  respondent  to  administer    the 
criminal  law,  especially  the  usury  law,  the  provisions  of  which  he 
must  charge  to  every  grand  jury,  the  same  as  the  law  relating  to 
extortion,  after  listening  to  the  defense  upk)n  this  charge,  setting  up 
a  usurious  agreement  with  Dibble,  which,  to  help  Dibble  carry  out 
for  the  benefit  and  profit  of  himself,  he  did  the  act  charged,  Admit- 
ting incidentally  that  he  received  over  $800  of  usury  money  upon 
the  same  agreement  afterward  ? 

But,  says  the  respondent,  as  a  further  defense,  I  told  this  woman 
I  would  not  pay  her  any  premium,  and  she  made  the  trade  with  full 
knowledge  of  what  she  was  doing.  That  Mrs.  Russell  denies,  and 
I  think  no  man  who  saw  the  old  lady  upon  the  witness  stand, 
observed  the  clearness  with  which  she  gave  her  evidence,  her  candor, 
her  earnest  desire  to  say  nothing  that  she  simply  thought  was  so, 
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but  did  not  remember  poeitively,  could  for  a  moment  believe  that 
she  made  that  sale,  understanding  that  she  was  throwing  in  the  pre-* 
mlum.  She  knew  her  husband  paid  a  premium  on  them  when  he 
bought  them.  But  admit  even  that  position  for  the  sake  of  the 
argument,  is  the  surrogate  placed  in  the  position  he  is  by  the  people, 
and  paid  a  salary  for  the  piirpose  of  driving  sharp  bargains  witli  the 
widows  who,  while  overwhelmed  with  grief  and  mourning,  seek  the 
advice  and  counsel  of  the  judge  who  presides  over  the  court  organ- 
ized for  their  protection  t  He  knew  that  the  bonds  belonged  to  the 
estate  of  Benjamin  Hook,  upon  which  he  had  that  day  issued  letters. 
He  knew  that  he  obtained  the  bonds  /rom  that  estate  at  less  than 
their  market  valne.  Suppose  he  did  do  it  with  the  consent  of  the 
executors,  is  that  any  excuse  ?  Had  a  bargain  of  that  kind  been 
drawn  with  this  old  lady  by  any  note  shaver  or  money  lender  in 
the  county,  holding  no  official  position,  and  authorized  as  every  man 
is  to  draw  the  sharpest  bargain  he  can,  within  the  law,  a  healthy 
public  sentiment  would  condemn  the  man  as  a  Shylock.  .  What 
language,  then,  can  characterize  the  act  when  done  by  a  judicial 
officer  whose  position  is  created  for  the  purpose  of  seeing  that  the 
widow  and  orphan  are  protected  in  their  rights.  He  commenced 
the  business  with  this  old  lady  by  extorting  out  of  her  a  fee  of  $12, 
for  granting  letters  upon  her  estate,  $3.50  of  it  being  for  stamps. 
That  he  did  it  purposely  there  can  be  no  question.  He  doe^  not 
claim  ignorance  of  the  law  abolishing  surrogates'  fees.  That  he  did 
exact  it  Mrs.  Russell  swears,  and  he  does  not  himself  deny.  Even 
Kay,  surprising  as  it  may  seem,  is  not  on  hand,  as  usual,  to  cloak 
this  transaction,  and  throw  that  flood  of  light  upon  it  which  his 
marvelous  memory  has  cast  upon  most  of  the  other  matters  detailed 
in  the  evidence.  Is  the  officer  who  could  deliberately  rob  this  old 
lady  of  even  $8.50,  too  honest  to  take  the  $130  in  premium  as  she 
says  he  did  take  it  ? 

The  proofs  upon  this  charge  seem  to  me  perfectly  conclusive,  and 
the  defense  too  flimsy  for  serious  consideration. 

Upon  the  eighteenth  charge  we  have  no  proof. 

The  nineteenth  charge  is  for  the  extorting  of  an  illegal  fee  of 
$8.85  from  Charles  Todd,  as  executor  of  the  Charles  £.  Jacobs 
estate. 

« 

While  Mr.  Todd  details  the  circumstances  fully,  commencing  at 
page  415  of  the  case,  there  is  no  denial  or  explanation  made,  except 
the  usual  one  by  Ray,  that  the  money  was  collected  by  the  judge  for 
him  and  afterward  paid  over,  his  memorandum  showing,  however, 
that  only  six  doUai-s  was  paid  to  him,  thus  leaving  a  small  margin 
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in  the  jadge's  hands.     Of  course  Mr.  Ray  thinks  his  memorandum 
'  is  wrong.    I  read  from  his  evidence,  page  8ul : 

'^  Q.  How  much  did  you  say  that  you  received  of  him  on  accoant 
of  your  services  in  the  case  of  the  Charles  E.  Jacobs  estate  2  A. 
We  said  this :  That  my  account  book  says  six  dolhurs ;  I  know  that 
Judge  Frindle  paid  me ;  we  made  a  mistake ;  I  know  Judge  Prindle 
passed  me  every  cent  of  money,  together  with  the  dollar  stamp. 

Q.  Passed  you  every  cent  of  the  money;  what  do  yon  mean  by 
that  ?    A.  That  Mr.  Todd  gave  him. 

Q.  How  do  you  know  that  t  A.  Because  I  saw  it  done ;  Judge 
Prindle  said,  I  cannot  give  you  the  precise  amount  of  money; 
Judge  Prindle  says,  I  could  allow  the  special  guardian  in  this  case 
ten  dollars;  but  I  will  not  do  it;  he  says,  give  him  so  much  money  • 
and  call  it  all  right,  or  call  it  square,  or  words  to  that  efEect,  and  Mr. 
Todd  gave  him  some  money ;  laid  it  on  the  desk  and  Judge  Prindle 
picked  it  up  and  laid  it  on  the  desk  in  front  of  me. 

Q.  You  think  you  know  the  amount  better  than  Todd?  A.  No; 
I  think  if  Mr.  Todd  swears  he  paid  Judge  Prindle  $8.75, 1  think 
Todd  is  correct,  and  I  think  I  made  a  mistake  when  I  came  to  make 
the  memorandum  in  my  book. 

Q.  You  think  you  must  have  received  more  than  you  credited 
Judge  Prindle?  A.  I  didn't  ci-edit  Judge  Prindle  with  a  cent;  I 
credited  Mr.  Todd  witli  the  money ;  it  was  not  paid  to  Judge  Prin- 
dle, only  for  me." 

In  opposition  to  this  I  shall  call  your  attention  a  little  to  the  evi- 
dence of  Todd  himself,  at  page  420 : 

^*  Q.  Did  you  know  at  that  time  that  fees  were  abolished?  A.  I 
did  not. 

Q.  Supposed  they  were  not?  A.  I  supposed  they  were  not;  I 
had  done  business  before  the  fees  were  abolished,  and  knew  what 
they  had  formerly  been. 

Q.  What  was  the  date  of  this  transaction  ?  A.  The  10th  of  June, 
1871. 

Q.  State  the  rest  of  the  conversation  ?  A.  He  said  then  ^  the  law 
would  allow  me  $10  for  the  special  guardian ;  but  as  Mr.  Jacobs  is 
an  old  friend,  I  won't  charge  that.' " 

The  law  would  allow  him  $10  for  the  special  guardian !  Where 
in  the  world  does  he  get  a  law  of  that  kind  ?  allow  him,  the  surrth 
gate,  $10  for  the  special  guardian;  *^bnt  as  Mr.  Jacobs  is  an  old 
friend,  I  won't  charge  that ;  he  placed  the  stamps  upon  the  papers 
and  the  papers  were  completed,  and  I  left  his  office. 
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Q.  Did  yon  state  that  you  foand  the  stamps?  A.  I  paid  for  the 
stamps  and  handed  them  to  him  at  the  office. 

Q.  Did  yon  pay  for  the  stamps  aside  from  the  eight  dollars  t  A. 
Yes,  sir. 

Q.  Did  yon  pay  Judge  Prindle  ?    A.  I  did. 
Q.  Did  yon  take  a  receipt  for  the  eight  dollars  ?    A.  I  asked  him 
for  a  receipt  and  he  said  it  wasn't  necessary." 

And  in  a  great  many  other  cases  that  we  have  proved  through 
here,  the  executor  has  asked  for  a  receipt,  and  he  has  in  almost  every 
case  refused  to  give  them,  but  sometimes  giving  them  and  signing 
Mr.  Ray^s  name  to  it.  Mr.  Kay,  in  this  case,  does  not  figure  as, 
attorney,  Mr.  Todd  having  had  the  papers  drawn  by  a  lawyer  in 
Xew  Berlin  before  he  went  there,  but  he  did  the  surrogate's  clerical 
work,  and  I  call  your  attention  to  that  at  page  761  of  the  case,  and 
it  has  a  little  further  bearing  upon  this  questJbn  in  reference  to 
whether  Bay  was  clerk  or  not.  Bay,  in  giving  the  details  of  this 
transaction,  near  the  top  of  pa^  761,  says: 

"  Judge  Prindle  asked  him  if  he  wanted  a  copy  of  the  will,  and 
he  saiU  he  did ;  I  made  a  copy  of  the  will ;  that  is  my  recollection ; 
I  made  a  copy  of  the  will  and  acted  as  special  guardian." 
And  below  he  says : 

^^I  sat  at  the  table  fixing  the  probate,  as  we  call  it ;  that  is,  a  copy 
of  the  will  which  is  issued  after  the  proof  of  the  will ;  it  is  for  the 
convenience  simply  of  the  executor,  to  have  it  to  refer  to  and  use  in 
evidence ;  it  is  no  part  of  the  proof  of  the  will ;  not  connected  with 
the  proof  of  the  will ;  it  is  simply  a  paper  issued  afterward,  for  the 
convenience  of  the  executor." 

I  read  that  for  the  purpose  of  showing  that  he  did  the  surrogate's 
work  in  that  matter — his  clerical  work  —  and,  of  course,  it  was 
*  necessary  that  Bay  should  get  his  pay  in  some  way,  so  he  figures  in 
the  character  of  guardian  ad  litemy  and  although  Prindle  then 
claimed  that  he  could  chaige  $10  mOre  for  that  at  the  time,  it  is 
now  claimed  that  it  was  on  account  of  that  that  the  money  was 
demanded.  What  business  has  the  respondent  demanding  money 
for  a  guardian  ad  litem  t  Before  fees  were  abolished  the  law  read 
like  this: 

^'  Appointing  a  guardian  to  defend  an  infant  who  shall  be  a  party 
to  any  proceeding,  fifty  cents ;  but  where  there  is  more  than  one 
minor  of  the  same  family,  and  the  same  guardian  is  appointed 
for  all,  twenty-five  cents  for  each  additional  minor ;  and  no  greater 
or  Oliver  fee  shall  he  changed  for  any  service  in  relation  to  such  ap- 
poiTUment 

128 
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I  say,  what  business  has  the  surrogate  to  demand  this  fee?  The 
services  of  a  guardian  ad  litem,  are,  except  in  extraordinary  cases, 
merely  nominal.  •  In  some  counties  it  is  the  practice  for  the  county 
clerk  to  act  as  such  without  charge.  It  would  be  easy  for  the  surro- 
gate to  obtain  a  perfectly  competent  person  to  do  the  duties  faith- 
fully for  two  dollars,  in  a  case ;  shall  he  be  allowed  to  collect  what 
he  pleases  himself,  ten  dollars,  if  you  please,  and  then  to  pay  what 
he  pleases  to  whomsoever  he  hap  appointed ;  as  in  this  case,  dividing 
the  money  with  his  clerk  ?  And  the  proof  shows  that  out  of  eight 
dollars  and  seventy-five  cents,  only  six  dollars  was  paid  to  Kay. 
Should  he  collect  money,  ten  dollars  in  a  case,  and  then  get  a  special 
guardian,  or  guardian  ad  litems  to  act  as  cheaply  as  he  may  ?  Is 
this  to  be  tolerated  ?  Do  Supreme  Court  judges  personally  attend 
to  collection  of  these  fees,  or  simply  grant  an  order  and  let  the 
guardian  ad  litem  attend  to  the  collection  himself?  We  regard  this 
charge  as  fully  proven. 

The  twentieth  charge  is  admitted,  except  that  Eay  claims  that  he 
did  it  in  the  absence  of  Judge  Prindle,  and  the  judge  knew  person- 
ally nothing  about  it.  That  is  Ray's  evidence.  Perhaps  we  have 
failed  in  bringing  this  case  home  to  the  knowledge  of  the  respond- 
ent. If,  however,  Ray,  who  had  been  instructed  by  the  respond- 
ent in  reference  to  the  business  and  in  charge  of  his  business  during 
his  absence ;  if  he,  as  a  clerk,  made  this  illegal  charge,  which  he 
himself  testifies,  he  did  charge  about  $1.50  more  than  the  legal  fees. 
I  say,  if  Ray  did  so  act,  his  relations  were  such  that  he  was  counte- 
nanced in  it  by  the  respondent,  then  the  respondent  is  responsible, 
and  that  is  a  subject  for  the  consideration  of  the  Senate. 

The  twenty-first  charge  is  for  demanding  ten  dollars  of  J.  M. 
King  on  granting  letters. 

Senator  Bknbdict — You  don't  refer  to  any  proofs  under  the 
twentieth. 

Mr.  Stanton — ^I  have,  pages  762  and  763,  under  the  twentieth 
charge,  and  479  also.  On  pages  762  and  763  is  the  evidence  of  Ray 
himself.  He  says  that  the  legal  fee  allowed  to  the  surrogate  for 
copies  would  amount  to  between  eight  and  nine  dollars.  "  I  charged 
him  a  little  more  than  that  fee  would  be  actually."  That  is.  Ray's 
own  evidence. 

Senator  Benedict — Now,  the  next  charge,  the  twenty-first,  I 
think  you  said — 

Mr.  Stanton — Tes,  sir ;  you  will  find  the  evidence  of  Mr.  King 
at  pages  465  and  468,  and  the  evidence  of  Mr.  Ray,  upon  that 
charge,  at  pages  763  and  764.    I  have  already  made  some  rom&rks 
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in  reference  to  the  proof  tinder  this  charge  in  discngBing  the  first 
charge. 

The  twenty-second  charge  is  fcJr  an  attempt  to  extort  an  illegal 
fee,  which  was  not  successful.  By  adverting  to  the  law  relating  to 
extortion,  it  will  be  observed  that  the  attempt  to'extort,  equally  with 
extortion  itself,  is  an  indictable  offense.  The  sustaining  evidence  is 
that  of  the  executor,  pages  476,  477.  The  only  defense  to  this 
charge  is  the  evidence  of  Ray,  pages  764,  766,  766. 

Senator  D-  P.  Wood — Which  charge  ? 

Mr.  Stanton — The  twenty-second  charge. 

Senator  Benedict — What  page  t 

Mr.  Stanton — 764  and  766,  that  is  the  evidence  of  Mr.  Ray,  and 
the  evidence  upon  the  part  of  the  prosecution  apon  that  charge  is 
found  upon  pages  476  and  477.  As  I  desire  to  pass  over  these  as 
rapidly  as  possible  I  will  not  read  all  this  in  reference  to  extortion. 
We  claim  they  are  proved,  and  by  merely  calling  your  attention  to 
the  pages  I  will  pass  on. 

The  twenty-third  charge  is  also  one  of  extortion.  The  evidence 
on  the  part  of  the  prosecution  you  will  find  at  pages,  471  472  and 
473.  The  only  evidence  for  the  defense  on  that  charge  is  also  the 
evidence  of  Mr.  Ray  at  page  766. 

The  twenty-fourth  charge  is  still  another  specification  of  extor- 
tion. The  proof  on  our  part  is  the  evidence  of  the  executor  him- 
self, pages  579,  580,  581,  and  in  answer  to  a  senator  at  page  582. 
The  only  defense  in  this  case  is  the  evidence  of  llay,  who  testified 
that  he  was  Employed  by  a  co-executor,  and  contradicts  directly  the 
evidence  of  Mr.  Furman,  on  768. 

The  twenty-fifth  charge  is  one  similar  to  the  last.  Mr.  Gregory, 
the  executor's  evidence,  is  at  pages  439, 440,  441.  The  only  defense 
is  Ray's  evidence  at  page  807. 

The  twentynsixth  charge  is  also  similar  to  the  last.  Mr.  Eddy,  the 
executor's  evidence,  is  on  pages  497  and  498.  The  answer  made  to 
the  charge  consists  of  Ray's  evidence,  as  usual,  at  page  808. 

Mr.  Glovbb  —  You  are  mistaken  in  regard  to  that,  I  guess ;  Mr. 
Ray's  evidence  is  at  page  770 : 

Mr.  Stanton* —  Upon  the  twenty-sixth  charge  ? 

Mr.  E.  H.  Pbindlb — Yes,  sir;  the  twenty-sixth  charge,  it  is  at 
770. 

Mr.  Stanton  —  Twenty-sixth  charge ;  Mr.  Ray's  testimony  com- 
mences on  page  769  ;  he  also  testifies  at  page  808. 

The  twenty-seventh  charge  is  another  of  the  same  character.  The 
evidence  on  th#  part  of  the  prosecution  is  at  pages  465  and  470. 
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The  only  evidenoe  for  the  defense  is  at  page  763,  or  oommencing 
there. 

The  twenty-eighth  charge  i^^inother  of  the  same  character;  the 
evidence  for  the  prosecution  is  at  pages  465  and  470,  and  for  the 
defense  at  page  768. 

The  twenty-ninth  is  another ;  the  evidence  for  the  prosecution 
is  at  page  431,  for  the  defense  at  page  808. 

The  thirtieth  is  another;  evidence  for  the  prosecution  com7 
mences  at  page  463,  defense  can  be  found  upon  pages  743,  763  and 
500. 

The  thirty.first  charge  is  another;   the  evidence  for  the  prose-  . 
cution  commences  at  page  463,  that   of  the  defense  at  773,  809 
and  832. 

The  thirty-second  charge  is  another;  evidence  for  the  proscu- 
tion  at  pages  300, 310,  and  317,  for  the  defense  at  773,  810  and  811. 

The  thirty-third  is  another  of  the  same  class ;  the  evidence  for 
the  prosecution  is  at  pages  505  and  509  ;  defense  at  775  and  812. 

The  thirty-fourth  charge  is  still  another ;  the  evidence  for  the 
prosecution  at  page  523,  for  the  defense  at  page  776. 

The  thirty-fifth  charge  varies  somewhat  from  these,  as  a  charge 
of  extortion,  and  I  would  like  to  dwell  a  little  upon  it.  It  alleges 
that  the  respondent  •  demanded  $5  from  Mr.  Fuller,  an  attorney, 
for  what  he  called  "disbursements"  upon  an  accounting  of  a 
guardian  before  him.  Mr.  Fuller  testifies,  at  page  392,  as  to  the 
institution  of  the*  proceeding,  that  it  was  in  the  spring  or  summer 
of  1869.     Hesays: 

"  A.  It  was  to  call  the  guardian  to  an  accounting ;  the  petition 
to  call  him  to  an  accounting  was  presented  some  time  in  the 
spring  or  summer ;  I  don't  remember  the  date,  and  after  the  return 
of  the  citation  to  Mr.  Myers,  the  pleadings  were  put  in  on  the  charges 
against  him,  and  it  was  adjoui*ned  some  twice,  I  think,  and  the  last 
time  it  was  adjourned  to  the  19th  of  November,  I  think,  the  day 
after  Thanksgiving,  on  which  day  we  appeared  before  Judge 
Prindle  with  our  witnesses,  and  I  was  assisted  by  Isaac  S.  Newton^ 
and  the  guardian,  Mr.  Myers,  was  aided  by  Mr.  Atkins,  of  Sher- 
burne, and  Mr.  Ray." 

After  the  accounting  was  had,  he  testifies,  in  the  middle  of  page 
118 :  "  After  that  I  received  a  letter  from  him  one  day  in  which 
he  stated  — 

Q.  Have  you  got  that  letter  ?    A.  No,  sir. 

Q.  What  became  of  it  ?    A.  I  cannot  tell. 

Q.  Have  you  searched  for  it  t    A.  Yes,  sir.       • 


TRIAL  OP  HORACE  G.  PRINDLE,  1021 

Q.  And  jon  are  unable  to  find  it  t    A.  Been  unable  to  find  it. 

Q  You  may  state  the  contents  ?  A.  That  letter  stated  that  he 
made  an  award  in  the  matter  by  which  he  awarded  the  ward 
$200 ;  each  party  to  pay  their  own  costs,  and  then  he  said,  ^  I  want 
to  hayeyou  save  five  dollars  for  me  for  disbursements/  etc;  the 
next  day  I  was  at  Norwich,  and  I  took  that  letter  down  and  first 
showed  it  to  Isaac  S.  Newton,  and  then  I  went  over  to  the  surrogate's 
office  and  handed  Mr.  Prindle  five  dollars,  which  he  took. 

Q.  Well,  sir,  what  disbursements  did  the  surrogate  have  in  that 
case  ?    A.  I  am  not  aware  he  had  any. 

Q.  Did  you  receive  any  certified  copies  of  papers  from  him,  or 
any  thing  of  that  kind  )    A.  No,  sir. 

Q.  Any  further  papers  than  the  letter  ?    A.  That  is  all. 

Q.  You  had  some  talk  with  Judge  Prindle  in  reference  to  this 
matter  afterward,  didn't  you  2    A.  Yes,  sir ;  last  fall. 

Q.  Previous  to  the  nomination  or  subsequent  ?  A.  Subsequent 
to  the  nomination ;  that  was  when  he  and  Mr.  Thompson  came  to 
Shebume  to  talk  up  the  matter  with  the  republicans. 

Q.  State  what  conversation  you  had  with  him  at  that  time)  A. 
A  number  of  republicans  met  in  my  ofiice  to  talk  over  this  matter, 
and  Jadge  Prindle  then  made  some  remarks,  in  which  he  charged 
me  for  being  ungrateful  for  taking  any  measures  against  him ;  that 
he  had  always  favored  me,  and  so  on ;  and  then  the  question  of  this 
Myers  matter  came  up,  and  I  stated  the  facts  in  the  case,  and  in  reply 
to  that  he  said  that  he  couldn't  explain  the  matter  then,  but  if  he  was 
at  his  office  he  could  make  every  thing  all  clear ;  that  the  charge  was 
made  for  doing  some  sort  of  recording,  or  something  of  that  kind ; 
he  couldn't  tell  exactly  for  what  the  five  dollars  was  charged,  but 
that  he  was  all  right ;  then  at  the  close  of  the  day,  and  just  as  he  took 
the  cars  to  go  home,  I  was  in  the  i>ost-office  helping  sort  the  mail, 
and  he  called  me  out,  and  he  there  told  me  that  if  I  was  a  mind 
to  take  hold  and  quiet  this  thing  up  where  it  was  that  it  wouldn't  go 
any  farther  in  the  town  of  Sherburne,  and  urged  me  very  strongly 
to  do  it ;  he  told  me  then  that  if  I  would  do  this  that  I  u^ver  should 
ask  any  favor  of  him  but  what  he  would  grant  it,  and  he  reminded 
me  that  he  had  decided  several  matters  in  my  &vor,  and  on  the 
ground  of  the  benefits  he  had  done  me,  claimed  that  I  ought  to  do 
what  I  could  to  quiet  this  matter  up  so  that  it  shouldn't  go  any 
farther. 

Q.  Did  you  hear  him  make  a  statement  in  reference  to  this  trans- 
action in  a  public  meeting  in  Sherburne  ?    A.  Yes,  sir. 

Q.  Did  he  there  state  that  he  also  demanded  and  received  five 
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dollars  from  Myers,  the  guardian  ?    A.  I  don't  remember  his  mak- 
ing that  statement  there. 

Q.  Do  yon  recollect  of  his  admitting  that  statement  in  answer  to 
a  question  whether  he  had  charged  him  ?  A.  I  think  in  that  mee^ 
ing  that  Mr.  Myers  told  me  that  he  had  demanded  five  dollars  of 
him,  and  that  Myers  had  paid  it" 

Mr.  E.  H.  Pbindlb  —  That  is  evidently  a  mistake.  Myers  was 
not  at  that  meeting,  you  know  that  yourself. 

Mr.  Stanton  —  I  do  not  know. 

Mr.  E.  H.  Pjrindlk — I  know  he  was  not  there,  and  there  was  no 
such  evidence  given ;  there  was  no  pretense  that  Myers  was  there. 

Mr.  Stanton  —  I  don't  know  I  am  sure;  but  that  is  not  veiy 
important. 

Mr.  Newton  testifies,  page  397: 

'^  Q.  Did  you  have  any  papers 'from  the  surrogate  in  the  case  t  A. 
Ko,  sir ;  all  I  did  was  to  lay  the  case ;  he  testifying  that  he  received 
no  papers,  and  Mr.  Fuller  testifying  that  he  received  no  papers, 
those  two  being  the  only  counsel  who  could  have  received  any." 

Senator  Benedict  —  What  did  you  say  about  there  being  some- 
thing wrong  ? 

Mr.  Stanton — I  will  read  it  to  you : 

^^  Q.  Do  you  recollect  of  his  admitting  that  statement  in  answer 
to  a  question  whether  he  had  charged  him  ?  A.  I  think  in  that 
meeting  that  Mr.  Myers  told  me  that  he  had  demanded  five  dollars 
of  him,  and  that  Myers  had  paid  it. 

Q.  What  reply  did  he  make  ? "  That,  Mr.  Prindle  says,  is  wrong. 

Mr.  E.  H.  Pbindlb  —  I  was  there  at  that  meeting  and  I  know 
Myers  was  not  there ;  it  is  some  mistake ;  I  don't  know  how  it 
occurred. 

Mr.  Stanton  —  This  charge  is  nowhere  alluded  to  by  the  respond- 
ent or  by  any  of  his  witnesses ;  it  is  left  precisely  as  it  was  proved 
on  the  part  of  the  prosecution ;  he  claimed  to  be  able  to  eicplain  it, 
but  nothing  has  been  said  in  explanation,  and,  of  course,  it  stands 
confessed  as  matter  of  proof  before  this  Senate. 

Under  the  thirtynaixth  charge  we  offer  no  proof,  the  principal  wit- 
ness in  that  case  having  met  with  an  accident,  which  prevented  hifl 
attendance. 

The  thirty-seventh  charge  is  another  one  of  demanding  and  tak- 
ing illegal  fees ;  the  proof  for  the  prosecution,  page  656  and  for  the 
defense  at  460. 

Upon  the  thirty-eighth  charge  they  offer  no  proof  whatever,  hav- 
ing made  no  reference  to  it  in  any  of  the  evidence  they  have  ad- 
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dnccd,  and  that,  too,  is  left  a^  proved  bj  the  prosecution,  at  pages 
526,  527  and  528.,  I  will  read  from  page  527  a  little  of  the  evidence 
of  the  administrator,  as  it  is  somewhat  different  from  the  other 
charges.  He  went  to  the  surrogate's  office  for  the  final  settlement 
of  his  accounts  as  administrator  in  two  estates,  and  was  accom- 
panied by  one  of  the  respondent's  counsel  here,  Mr.  Glover,  as  his 
attorney : 

"  Q.  Now  go  on  and  state  what  occurred  there  in  the  surrogate's 
office  from  that  time  until  the  time  you  left  i  A.  After  the  parties 
went  away  that  he  was  drawing  the  deed  for,  then  Mr.  Glover  made 
a  statement  of  our  settlement,  as  he  had  a  statement ;  he  had  the 
account,  and  Judge  Prindle  drew  it  off  on  his  book. 

Q.  The  account  in  both  estates  ?    A.  Both  estates. 
.  Q.  Both  settled  at  one  time  ?    A.  Yes,  sir. 

Q.  Go  on ;  you  say  that  Judge  Prindle  took  the  account  drawn ; 
made  a  summary  of  it,  did  he?  A.  Yes,  sir;  he  drew  it  off  on  to 
his  book. 

Q.  Was  there  anybody  else  present  at  that  time,  or  who  was 
present  \  A.  There  was  np  one  present  but  Mr.  Prindle,  Mr. 
Glover  and  myself. 

Q.  Yon  were  there  about  an  hour?  A.  About  an  hour,  I  should 
think ;  yes,  sir. 

Q.  State  what  occurred  with  reference  to  the  payment  of  money? 
A.  After  they  got  through,  or  nearly  through,  Mr.  Glover  told  me 
to  pay  Judge  Prindle  twenty  dollars ;  I  did  so. 

Q.  What  was  stated  about  the  amount  you  were  to  pay  Mr. 
Glover ;  any  thing  about  that  ?  A.  Judge  Prindle  asked  Mr.  Glover 
if  $100  would  satisfy  him  for  his  services ;  he  said  it  would. 

Q.  Now,  sir,  state  what  occurred  immediately  prece^ng  this 
statement  in  reference  to  going  into  the  back  room  ?  A.  Judge 
Prindle  went  off*;  he  was  taking  the  account  off  on  his  book,  and  he 
left  and  went  off  to  an  adjoining  room,  and  I  heard  him  speak,  and 
Mr.  Glover  went  out. 

Q.  What  did  he  say  ?  •  A.  I  couldn't  tell  what  he  said,  but  I 
heard  him  speak,  and  Mr.  Glover  went  out ;  I  couldn't  say  that  he 
spoke  to  Mr.  Glover  positively,  but  Mr.  Glover  went  out  after  he 

» 

spoke. 

Q.  Did  they  go  into  the  back  room  together  i  A.  Yes,  sir,  they 
were  out  in  an  adjoining  room. 

Q.  How  long  were  they  gone  ?    A.  About  ten  minuted. 

Q.  What  was  the  first  thing  that  was  done  or  said  when  they 
came  out  ?    A.  They  came  back ;  Judge  Prindle  went  to  his  desk 
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and  took  up  a  pen,  and  he  then  turned  ^around  and  asked  Mr.  Glover 
if  $100  would  satisfy  him  for  his  services ;  if  it  would  be  enoagfa ; 
I  don't  know  that  I  recollect  the  exact  language. 

Q.  Was  that  the  first  mention  that  was  made  at  that  time  of  the 
amount  which  he  was  to  receive  ?    A,  Yes,  sir. 

Q.  The  amount  stated  by  Judge  Prindle  himself  f    A.  Yes,  sir. 

Q.  State  what  further  occurred?  A.  After  that,  Mr.  Glover  said 
I  must  pay  Judge  Prindle  twenty  dollars. 

Q.  Did  he  state  what  it  was  for  i  A.  No,  sir,  not  to  my  knowl- 
edge. 

Q.  Had  any  one  been  in  the  office  from  the  time  these  parties 
left  and  the  time  you  commenced  this  business  but  these  three  pe^ 
sons?    No,  sir,  not  to  my  recollection. 

Q.  i)id  any  one  appear  there  during  that  time  as  special  guardian, 
or  guardian  ad  litem  f    A.  No,  sir. 

Q.  Not  from  the  time  you  commenced  until  the  time  yon  con- 
cluded ?    A.  No,  sir. 

Q.  You  paid  the  twenty  dollars  to  Judge  Prindle,  did  you?  A. 
I  did. 

Q.  Did  you  get  a  receipt  for  it  ?    A.  No,  sir ;  I  didn't  ask  for  it. 

By  Senator  Pbeey  : 

Q.  Did  the  judge  allow  $100  in  that  matter?    A.  Yes,  sir. 

Q.  Did  you  pay  it  ?    A.  Yes,  sir. 

Q.  To  whom  ?    A.  I  paid  it  to  Mr.  Glover. 

Q.  Then  and  there  ?  A.  Alter  we  got  back  to  Oxford  village,  I 
paid  it  to  him,  and  took  a  receipt." 

It  seems  from  this,  that  at  the  suggestion  of  the  respondent,  he 
and  Mr.  JGlover  had  a  private  interview  away  from  the  executor, 
and  immediately  after  coming  into  his  presence  the  judge  fixed  upon 
$100  for  Mr.  Glover,  and  Glover  fixed  upon  twenty  dollars  for  the 
judge,  and  ordered  the  executor  to  pay  it,  which  he  did.  There  is 
no  proof  whatever  on  this  subject ;  there  is  no  proof  whatever  of 
what  became  of  the  money  or  what  has  become  of  it,  except  the 
saving  clause  in  Ray's  testimony,  that  the  judge  always  paid  the 
money  to  him  ;  that  he  paid  it  in  this  case  does  not  appear  or  under 
what  pretense,  for  the  evidence  shows  nobody  was  present  when  the 
business  was  done,  except  the  executor.  Judge  Prindle  and  Mr. 
Glover,  and  thus  this  charge  is  left. 

The  thirty-ninth  charge  is  for  demanding  thirty-five  dollars  of  the 
executor  on  the  final  accounting  of  the  Milner  estate.  Mr.  Mitchell 
appeared  with  his  counsel  from  outside  of  the  office.    His  testimony 
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will  be  found  at  page  433.    The  letters  were  issued  in  1867:    I  read 
from  MitchelPs  testimony,  the  executor,  at  page  434 : 

^'  Q.  You  had  a  final  accounting  of  that  estate  subsequently  ?  A. 
Yes,  sir. 

Q.  When  was  it  ?    A.  22d  of  May,  1871.     . 

Q.  Who  went  with  you  to  the  surrogate's  office  on  that  final 
accounting?    A.  Mr.  George  W.  Marvin. 

Q.  Is  he  an  attorney  at  law  t  A.  Yes,  sir;  Andrew  Shepardson, 
present  member  of  Assembly  from  our  county,  and  Leroy  Sweet. 

Q.  You  had  employed  Mr.  Marvin  to  make  out  your  account  as 
executor,  had  you }    A.  I  had,  sir. 

Q.  The  final  accounting  was  held  on  that  day,  was  it  ?  A.  Yes, 
sir. 

Q.  What  did  you  do  afterward ;  state  what  was  said  in  reference 
to  the  payment  of  any  money  as  fees  ?  A.  Judge  Prindle  asked 
me  for  his  fees ;  he  said  they  were  thirty-five  dollars ;  I  .paid  him 
thirty-five  dollars ;  I  asked  him  twice  for  a  receipt  and  he  didn't 
give  any. 

Q.  Did  he  decline  to  give  you  any  receipt?  A.  He  made  no 
answer  to  my  request. 

Q.  Did  he  state  what  the  services  were  for?  A.  No,  sir;  he  did 
not. 

Q.  Was  there  any  contest  over  the  proof  of  the  will  ?  A.  There 
was  not. 

Q.  Was  there  any  contest  upon  the  final  accounting?  A.  There 
was  not. » 

Q.  Who  furnished  the  stamps  that  were  used  at  the  time  of  grant- 
ing the  letters  of  administration  ?    A.  I  paid  them  myself. 

Q.  How  much  were  they  ?    A.  Ten  dollars. 

Q.  What  was  the  value  of  the  estate  ?  A.  We  estimated  it  at 
the  time  at  $20,000. 

Q.  Was  there  any  citation  published  in  the  State  paper?  A.  No, 
air;  there  were  no  heirs  out  of  the  State;  there  were  but  three 
heirs." 

On  page  436  he  testifies : 

"  Q.  Who  drew  the  papers  for  the  proof  of  the  will?  A.  Judge 
Prindle  directed  George  W.  Ray — 

Q.  George  W.  Ray  drew  the  papers?  A.  Yes*,  sir,  at  Judge 
Prindle' 8  request." 

The  only  defense  to  this  charge  is  Mr.  Ray's  evidence ;  that  will 
be  found  at  page  778.    I  will  read  a  little  from  that : 
129 
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"Q.  Who  drew  the  papers  for  the  proof  of  the  will  in  the 
Thomas  Milner  estate  (39th  charge)?  A.  I  drew  them;  Mr- 
Mitchell  and  Mrs.  Milner  came  to  the  office,  in  the  absence  of  Judge 
Prindle,  and  spoke  about  proving  this  will ;  that  was  before  I  was 
admitted  to  practice  as  an  attorney,  while  I  was  in  the  office  there ; 
and  I  drew  the  petitions  then  and  there." 

A  little  further  down  he  sfiys : 

"  On  the  proof  of  the  will  I  acted  as  special  guardian  to  two 
infants;  I  think  it  was  within  a  few  days  after  that,  within  a  month 
at  any  rate,  that  Judge  Prindle  paid  me ;  I  think  the  way  it  came 
up  was,  I  wanted  to  go  away  somewhere  and  wanted  some  money ; 
Judge  Prindle  said  I  was  entitled  to  pay  as  special  guardian  and  for 
drawing  papers  in  that  matter,  and  he  gave  me  $20 ;  he  said  when 
he  collected  his  fees  he  would  collect  the  money ;  it  ran  along  and 
I  never  heard  any  thing  more  of  it  until  the  final  settlement ;  I 
know  Judge  Prindle  dunned  Mr.  Mitchell  for  his  bill ;  presented  a 
bill  for  $35 ;  and  Mr.  Mitchell  paid  it ;  I  had  nothing  Avhatever  to 
do  with  the  final  settlement;  there  was  another  attorney  engaged 
in  the  matter." 

There  is  further  evidence  of  Mr.  Ray  at  pages  813  and  814,  to 
which  I  call  your  attention,  but  I  will  not  read  it.  In  this  case  it 
will  be  observed  these  wills  were  proved  before  the  fees  were  abol- 
ished. The  statute  you  will  recollect  required  all  fees  to  be  collected 
by  the  surrogate  in  advance.  You  will  also  recollect,  that  in  his 
affidavit  he  invariably  swore  tluU  he  had  received  the  fees  returned^ 
as  the  proof  shows  he  had  not  then  received  the  fees  in  this  case  and 
of  course  they  were  not  returned  and  he  collects  them  to  the  tune  of 
$35  in  1871.  He  has  never  returned  them  since  as  the  proof  shows. 
How  many  other  cases  similar  to  tiiis  may  have  occurred  we  are  left 
only  to  conjecture.  But  with  the  looseness  and  carelessness,  shown 
by  the  evidence,  with  which  the  county  money  was  handled  in  this 
office  (always,  however,  to  the  pecuniary  advantage  of  the  respond* 
ent),  we  cannot  believe  that  this  was  an  isolated  case.  Kay  says, 
however,  that  the  judge  has  accounted  for  $20  of  the  money  and 
that  he  paid  that  over  to  him,  for  acting  as  guardian  ad  litem,  on 
the  proof  of  the  will  before  he  was  admitted  to  the  bar,  and  while, 
even,  he  admits  that  he  was  clerk  of  the  respondent. 

The  fortieth  charge  alleges  the  taking  of  $15  from  the  executor 
on  the  proof  of  the  will  in  the  Ferguson  estate.  I  call  your  atten- 
tion to  the  receipt  which  was  put  in  evidence  in  the  case,  found  at 
page  579 : 


TRIAL  OF  HORACE  G.  PRINDLE.  1027 

"$15.00. 

Heceived  of  Ira  Watson,  2d,  one  of  the  executors  of  the  last  will 
and  testament  of  James  Ferguson,  deceased,  fifteen  dollars,  expenses 
and  disbursements,  appearance,  special  guardian,  etc.,  in  the  matter 
of  th«  proof  said  will. 

Dated  Nobwich,  September  6,  1870. 

GEO.  W.  RAY, 

for  H.  Q-.  Pbindlb." 

I  call  the  attention  of  the  Senate  more  particularly  to  the  signa- 
ture of  George  W.  Ray  for  H.  G.  Prindle.  The  executor  testifies 
on  the  preceding  page.     He  says : 

**  Q.  Who  was  the  business  transacted  with  ?  A.  I  did  my  busi- 
ness with  Judge  Prindle,  what  1  did :  Mr.  Ray  did  the  writing. 

Q.  How  did  he  come  to  do  the  writing  ?    A.  I  couldn't  tell  you. 

Q.  Did  yon  request  him  to  do  it?  A.  I  didn't;  didn't  know 
the  man. 

Q.  What  was  the  value  of  the  estate  ?  A.  The  estate  wasn't  a 
great  ways  from  $4,000 ;  it  is  not  settled  up  yet,  so  that  we  can  tell. 

Q.  How  many  heirs  were  there  to  the  estate  ?    A.  One. 

Q.  That  was  the  child  of  Ferguson  ?    A.  Yes,  sir. 

Q.  His  widow  was  still  living  ?    A.  TeSy  sir. 

Q.  Where  did  that  child  reside?    A.  Resided  in  Smithville. 

Q.  And  the  widow,  also  ?    A.  Yes,  sir." 

Ray,  in  his  desire  to  make  the  matter  appear  perfectly  consistent, 
don't  think  the  receipt  reads  ^^for  H.  G.  Prindle."  I  wish  we  had 
that  receipt  here..  It  seems  the  State  printer,  when  he  came  to  print 
the  case,  had  no  hesitation  in  putting  it  in  ^^for  H.  G.  Prindle ; " 
and,  if  I  could  read  writing,  it  was  as  plain  as  any  thing ;  Mr.  Ray 
writes  and  his  writing  is  very  clear  and  distinct ;  and  yet,  although 
Mr.  Ray  don't  think  it  was  ^'for  H.  G.  Prindle,"  he  goes  on  to  say 
how  he  came  to  write  it  so.  And  I  call  your  attention  to  his  evi- 
dence (page  789)i     He  says ; 

"  I  think  Judge  Prindle  told  him  how  much  to  pay  me  for  my  ser- 
vices as  special  guardian  in  this  matter  on  the  statements  and  other 
services  in  addition  to  that ;  when  I  gave  the  receipt  I  signed  my 
name  to  it  alone  and  he  objected  to  taking  it ;  he  said  the  surrogate 
took  it,  and  Judge  Prindle  was  the  surrogate,  and  he  did  not 
employ  me,  and  he  wanted  a  receipt  from  the  surrogate ;  I  told  him 
that  the  money  was  not  for  the  surrogate,  and  that  the  surrogate 
was  not  the  special  guardian ;  he  said  that  the  surrogate  told  him 
to  pay  it,  and  that  he  didn't  know  me ;  I  told  him  the  receipt 
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would  not  be  any  better  with  Judge  Frindle'e  name  upon  it ;  that 
I  had  no  authority ;  I  finally  told  him  if  he  wanted  a  receipt  with 
his  name  upon  it  I  would  give  it  to  him ;  I  told  liim  it  was  not 
good,  for  it  was  without  any  authority  ;  but  he  insisted  upon  it  and 
I  finally  gave  it  to  him ;  I  think  the  receipt  expresses  upon  iis  face 
what  it  is," 

Mr.  Bay  further  testifies  upon  the  matter  at  pages  814  and  815. 
At  814  he  says  : 

"  Q.  Do  you  mean  to  say,  sir,  that  the  receipt  you  gave  in  that 
case  does  not  say  *  for  H.  G.  Prindle  V    A.  I  don't  think  it  does. 

Q.  What  do  you  think  it  does  say  ?  A.  I  think  the  receipt  was 
signed  first  by  me  in  one  style  of  handwriting;  then  I  know  that  I 
had  a  conflict  with  the  executor,  and  he  wanted  a  receipt  of  Judge 
Prindle,  and  finally  I  told  him  1  would  put  in  the  surrogate's 
name ;  should  not  make  it  any  stronger,  for  I  hadn't  any  authority 
to  do  it ;  I  think  the  receipt  shows  that  it  was  not  for  surrogate's 
fees  nor  disbursements;  it  may  have  been  for  some  surrogate's  dis- 
bursements, but  I  think  it  expresses  on  its  face  that  it  was  for 
special  guardian ;  if  it  says  *  For '  on  it,  I  think  that  that  ^  For ' 
has  been  put  there  by  some  other  person ;  for  I  did  not  receive 
that  money  for  him." 

As  to  the  forty-first  charge  I  will  simply  call  your  attention  to 
the  place  where  the  proofs  are.  Proofs  for  the  prosecution,  pages 
531  and  532,  and  for  the  defense,  page  779. 

As  to  the  forty-second  charge  we  oflered  no  proof,  the  witness 
not  attending  in  obedience  to  the  subpoena. 

The  forty-third  charge  is  another  of  the  series  of  extortions  prac- 
ticed by  the  respondent.     The  date  is  August  28,  1869. 

The  executor  testifies,  493,  494. 

The  answer  in  this  case  is  made  by  Ray  as  usual,  786. 

The  forty-fourth  and  forty-fifth  charge,  we  have  oflered  no  proof 
under. 

The  forty-sixth  charge  is  another  of  the  series  of  exactions  out  of 
widows,  who,  with  all  others,  were  entitled  to  have  their  business 
transacted  at  the  surrogate's  office  free  of  charge.    Mrs.  Hadlock 
was  first  charged  $35,  but  not  paying  it  then,  she  was  subsequently 
charged  $45.     She  testifies  at  pages  376,  378. 

Mr.  B.  A.  Young  testifies  to  a  conversation  about  this  with 
Judge  Prindle  himself,  at  page  522.  Ray  makes  the  usual  defense 
to  this  charge,  claiming  that  he  was  employed  as  attorney  and  coun- 
sel in  the  matter,  and  that  the  money  was  paid  directly  to  him. 
Upon  this  charge  the  respondent  himself  testifies  at  page  877  of  the 
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case,  daiming  that  the  money  was  not  paid  to  him.  I  beg  the  par- 
don of  the  Senate,  the  evidence  for  the  prosecution  is  pages  373  and 
521.  Mr.  Kay's  testimony  is  at  780  and  816,  and  that  of  the  res- 
pondent himself,  at  page  877. 

As  to  the  forty-eeventh  charge :  The  sabstance  of  this  charge  is 
that  the  respondent  willfully  and  corruptly  made  known"  the  fact  to 
the  party  desiring  the  bonding  of  the  town  of  Smithville  in  aid  of 
a  railroad,  that  he  would  decide  the  question  on  .a  particular  day, 
and  would  decide  in  favor  of  the  bonding,  thereby  giving  them 
each  an  undue  advantage  over  the  other  party  that  they  were 
enabled  to  have  the  bonds  issued  and  put  into  the  hands  of  inno- 
cent purchasers  before  any  proceedings  could  be  taken  for  a  stay, 
and  thus  cause  the  bonding  of  the  town  for  about  $83,000,  whether 
the  proceedings  were  legal  or  not. 

The  proo&  upon  the  charge  are  quite  voluminous ;  I  will  read 
the  points  of  the  evidence.  Mr.  L.  S.  Hayes,  one  of  the  directors 
of  the  railroad,  testifies,  682 : 

**  Q.  Now  state  what  took  place  the  day  you  went  up  there ;  the 
day  the  decision  was  filed  ?  A.  Perhaps,  as  a  prelude  to  that,  and  to 
give  a  full  understanding  of  what  took  place,  I  ought  to  say  that 
some  two  weeks,  or  perhaps  ten  days  before  that,  I  happened  to 
meet  Judge  Prindle  at  the  Eagle  Hotel,  and  said  to  him  ^Aren't  you 
going  to  give  us  a  decision  before  long,  in  our  town  bonding  ease  ? 
we  would  rather  like  to  have  it ;'  the  judge  says,  *  There  has  been 
such  controversv  over  this,  that  I  do  not  wish  to  decide  this  until 
I  have  finished  writing  an  opinion  in  regjird  to  it,  that  I  am  writing, 
and  I  would  like  to  put  my  opinion  on  record  at  the  same  time  that 
I  give  a  decision  in  the  case  ;'  I  says,  *How  soon  can  you  do  it?' 
he  says,  *  I  don't  really  see  how  I  can  get  through  with  it  much 
before  Christmas ; '  I  asked  him  if  he  thought  he  would  be  able  to 
get  through  with  it  at  that  time ;  he  said  he  guessed  he  would,  or 
something  of  that  sort ;  so  I  went  home  and  told  Mr.  Crozier  about  it." 

Again  he  testifies  at  page  689  : 

"  Q.  Did  you  desire  any  other  knowledge  as  to  the  time  when 
that  decision  would  be  filed  in  the  Smithville  case  than  that  you 
received  from  Judge  Prindle  in  your  conversation  that  you  stated  ? 
A.  No,  sir ;  none  whatever. 

Q.  It  was  upon  this  notice  that  the  judge  gave  you  that  you  and 
your  party  again  went  up  to  the  town  of  Norwich  on  the  24th  ? 
A.  Tes,  sir. 

This  was  some  time  subsequent  to  the  argument  and  submission 
of  the  case,  as  to  the  bonding  of  the  town  to  the  respondent.     Mr. 
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Bhodes,  one  of  the  commidsioners,  testifies  at  page  652.  I  can 
state  his  testimony  quicker  than  I  c&n  read  it ;  the  substance  of  it  is 
that  he  signed  the  coupons  on  these  bonds  along  a  few  weeks  before 
the  decision  v?sls  rendered ;  he  commenced  to  sign  them  about  the 
firsi  of  December ;  this  being  the  24th  of  December  when  this  party 
went  up  to  the  town  of  Norwich  to  get  the  decision.  Mr.  Haycv 
testifies  again  at  page  684 : 

"  Q.  Mr.  Hayes,  when  was  it  that  you  first  got  those  bonds  printed, 
or  rather  went  to  New  York  to  get  them  printed  ?  A.  It  was 
decidedly  hot  weather ;  I  think  it  must  have  been  July. 

Q.  About  what  was  the  expense  incurred  in  the  proceeding ;  get- 
ting the  bonds  printed  and  lithographed  ?  A.  In  the  neighborhood 
of  $100. 

Q.  How  many  were  there  that  you  got  printed  altogether  ?  A. 
A  few  over  two  hundred,  I  think ;  we  used  the  same  form  as  the 
town  of  Greene  bonds ;  had  them  printed  in  only  one  color,  and  cut 
out  a  few  words,  so  that  it  made  it  a  very  cheap  matter ;  the  getting 
up  of  the  bonds. 

Q.  Your  object  in  getting  those  printed  at  that  time  was  that 
when  the  decision  was  rendered  you  could  have  those  bonds  put  into 
the  hands  of  the  contractor  who  had  contracted  to  build  your  road ; 
so  that  would  be  bonding  the  town  whether  the  proceedings  for 
bonding  were  legal  or  illegal,  wasn't  it  ?  A.  It  was  to  have  them 
used  and  make  sure  of  the  road  beyond  a  contingency,  and  to  avoid 
any  delay  by  injunctions,  or  any  of  the  sorts.'' 

And  again,  on  page  686,  he  says : 

"  Q.  Can  you  give  the  names  of  the  men  who  went  up  with  you  t 
A.  There  were  these  three  commissioners ;  these  three  men  who 
were  appointed  commissioners,  Mr.  Tarbell,  Mr.  Rhodes,  Mr.  Haz- 
zard,  Mr.  Read,  Mr.  Crozier,  Mr.  Bailey  and  myself  were  there,  if 
I  recollect  all. 

Q.  When  was  the  petition  filed  for  the  appointment  of  these 
three  men  who  were  appointed  commissioners  ?  A.  There  was  no 
petition  filed ;  never  was  any  made." 

Now,  then,  the  object  and  work  of  the  railroad  officers  is  quite 
plainly  indicated  by  this  evidence,  coming  entirely  from  their  own 
men.  The  object  was  accomplished,  and  that  very  night  the  bonds 
in  the  hands  of  the  contractor  of  the  road,  as  the  proof  shows.  Now, 
then,  I  do  not  propose  to  go  into  an  extended  argument  upon  this 
matter ;  the  sole  material  question  is  did  Pri*ndle,  this  respondent, 
have  any  knowledge  whatever  of  these  proceedings  that  were  being 
had  to  prevent  any  review  of  the  decision  that  would  prevent  the 
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bonding  ?  We  find  that  he  is  having  repeated  interviews  with  these 
men  who  are  so  anxious  to  bond,  talking  over  the  matter  with  them 
"both  before  and  after  the  time  when  he  set  the  day,  to  them,  that  he 
-would  file  his  decision,  especially  this  man  Hayes,  who  was  so  anx- 
ious to  secure  the  bonding  of  this  town.  Prindle,  as  the  evidence 
shows,  and  as  he  himself  admits,  states  the  day  when  he  will  file  his 
decision.  In  pursuance  of  that,  they  go  up  to  the  town  of  Norwich 
for  the  purpose  of  receiving  it,  with  the  bonds  all  signed  except  the 
names  of  the  commissioners,  the  coupons  w^re  all  signed,  taking  up 
this  man  that  Hayes  testified  to  for  the  purpose  of  receiving  the 
decision  in  the  morning  of  the  day  of  the  decision  without  a  pretense 
that  the  other  party  had  any  knowledge  of  the  proceeding  whatever 
as  to  the  filing  and  rendering  of  the  decision.  Now,  then,  I  wish  to 
read  a  little  from  the  evidence  of  the  respondent  himself  at  page 
902,  middle  of  the  page.  In  speaking  about  a  conversation  he  had 
-with  these  men  engaged  in  the  bonding  of  this  town  in  aid  of  the 
railroad  on  the  morning  when  he  filed  his  decision — ^the  morning 
that  he  had  previously  stated  to  this  man  Hayes,  who  was  an  active 
man  among  the  board  of  directors : 

"  Q.  Didn't  you  know,  sir,  that  the  counsel  contesting  the  bond- 
ing had  great  confidence  in  that  petition  ?  A.  Well,  they  appeared 
to  have,  and  that's  the  reason  why  I  went  to  notify  him  before  I 
appointed  the  commissioners ;  if  he  had  said  he  wanted  to  make  an 
application  to  the  court  to  carry  up  that  case,  I  should  have  delayed 
the  appointment  of  the  commissioners ;  I  told  the  gentlemen  there 
at  that  time  that  I  was  going  to  notify  him,  and  I  think  they  said  I 
hadn't  better  say  any  thing  to  him ;  I  told  them  I  had  agreed  to  do 
•  it,  and  I  should  do  it ;  there  wasn't  going  to  be  any  sharp  practice, 
I  told  these  Smithville  men  at  the  time. 

Q.  When  did  you  have  that  conversation  with  the  Smithville  men  ? 
A.  When  they  came  there  on  that  morning  after  I  had  finished  the 
decision. 

Q.  Then  they  asked  you  to  do  something  that  you  thought  would 
be  a  little  sharp,  did  they?  A.  I  think  that  Hays  said  something 
or  expressed  a  desire  not  to  notify  Follett;  I  know  I  made  the 
remark  that  I  intended  to  have  my  action  entirely  fair;  there  was 
going  to  be  no  sharp  game,  or  any  sharp  practice,  so  far  as  I  was 
concerned." 

There  is  the  evidence  of  the  respondent  himself,  there  was  tohe  no 
shoLTp  ga/me  cmd  no  sharp  practice^  so  far  as  he  was  concerned.  Here 
is  this  man  in  his  office,  assuming  to  dictate  to  him,  a  judicial  officer ; 
asking  him  not  to  do  this,  assuming  to  be  so  bold  in  his  presence^ 
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he,  the  highest  judicial  officer  of  the  county,  was  thus  familiar  with 
these  men,  does  not  this  indicate  that  this  respondent  then  and 
there  knew  that  there  was  sharp  practice  intended  on  the  part  of 
the  men  engaged  in  bonding  that  town  ?  Does  it  not  indicate  tliat 
knowledge  that  he  himself  used  ? 

Senator  Mubphy — ^Did  he  notify  Mr.  Follett  ? 

Mr.  Stanton — I  think  he  did  about  noon  of  that  day. 

Mr.  E.  H.  Pbindlb — ^He  did  about  11  o'clock. 

Senator  D.  P.  WooD-^Mr.  President :  I  believe  it  is  pretty  gene- 
rally conceded  that  we  ought  to  hold  an  evening  session,  and,  with 
that  view,  I  now  move  that  we  take  a  recess  until  7  o'clock. 

Senator  Murphy — ^I  would  ask  the  counsel  how  soon  he  will  bo 
through  ? 

Mr.  Stanton — I  trust  I  will  be  through  very  soon. 

Senator  D.  P.  Wood — I  suppose  we  should  have  an  evening 
session  even  if  he  does  get  throagh. 

Senator  MuRPHY-r-Very  well. 

The  Pbesidbnt  submitted  the  question  to  the  Senate  on  the  motion 
of  the  senator  from  the  twentynsecond  (Mr.  D.  P.  Wood),  and  it 
was  decided  in  the  affirmative 


The  Senate  re-assembled  at  7  p.  m. 

The  President — The  counsel  for  the  prosecution  will  proceed 
with  his  argument. 

Mr.  Stanton — Mr.  President  and  Senators  :  At  the  time  of  the 
taking  of  a  recess,  I  was  discussing  the  forty  seventh  charge.  I  had 
called  your  attention  to  the  evidence  in  support  of  that  chai^ge, 
given  mostly  by  witnessies  upon  the  part  of  the  defense,  and  shown 
to  you  what  the  object  of  the  men  engaged  in  the  bonding  of  the 
town  of  Greene  was,  in  the  way  of  sharp  practice  as  it  may  properly 
be  called  ;  that  they  designed  to  get  the  bonds  issued,  whether  legally 
or  not.  in  the  hands  of  innocent  purchasers  or  contractors,  where  the 
town  would  be  bound  to  pay  them  under  the  decision,  whatever 
might  be  the  result  of  a  review  of  the  proceedings  before  the  Court.  I 
quoted  also  from  the  judge's  evidence,  showing  what,  it  seems  to  me, 
indicates  that  he  had  a  knowledge  of  this  sharp  practice  which  they 
were  attempting  on  the  part  of  those  engaged  in  or  desiring  the 
bonding  of  this  town.  Now,  then,  on  page  686  of  the  case,  I  have 
called  yoor  attention  to  the  evidence  of  Mr.  Hayes,-  who  testified 
what  men  went  with  him  on  the  24th  of  December,  in  pursuance 
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of  this  notice  from  White,  to  receive  the  decision.  The  proof  shows 
that  Mr.  Tarbell,  Mr.  Shodes  and  Mr.  H^ard,  the  first  three  men- 
tioned by  him,  were  actually  appointed  by  the  judge  as  commisr 
sioners  of  the  town,  for  the  purpose  of  carrying  out  the  law. 

Now,  I  call  your  attention  to  a  little  further  proof,  which  will 
develop  the  fact  that  every  other  man  who  went  up  from  the  town  of 
Sraithville  to  receive  that  decision  was  a  director  of  this  railroad 
company,  and,  therefore,  disqualified  from  holding  the  position  of 
commissioner.  I  do  it  for  the  purpose  of  showing  that  these  men 
were  the  very  men  selected  to  be  commissioners  that  were  finally 
selected  by  Judge  Prindle.  If  you  will  look  at  page  676  you  will 
see  Mr.  Hayes  himself  testifies : 

"  Q.  Were  you  a  director  of  the  Smithville  Railroad  Company  ? 
A.  The  Central  Valley  Railroad  Co.;  I  was." 

At  page  652  you  will  see  in  the  evidence  of  Mr.  Rhodes : 

"  Q.  How  did  you  come  to  go  up  there  that  day  to  Norwich  ?  A. 
I  went  at  the  request  of  the  directors  of  the  road. 

Q.  What  directors  ?    A.  The  president  and  Mr.  Hayes. 

Q.  State  who  the  president  was  ?    A.  H.  G.  Crozier. 

Q.  The  witness  who  has  already  been  sworn  ?    A.  Yes,  sir." 

We  have  already  shown  now  that  both  Hayes  and  Crozier  were 
officers  of  the  road.  At  page  764  oi  the  case  yon  will  find,  at 
about  the  middle  of  the  page,  it  says  in  M9.  Tarbell's  testimony : 

"  Q.  You  started  for  Norwich  at  the  suggestion  of  Mr.  Read ; 
was  Mr.  Read  one  of  the  directors  of  this  road  ?    A.  Yes,  sir." 

That  disposes  of  another  of  those  men.  Mr.  Bailey  testifies  at 
page  695 : 

"  Q.  Are  you  one  of  the  directors  of  this  railroad  company  ?  A. 
Yes,  sir." 

Showing,  as  you  will  see  by  reference  to  page  289,  that  every  man 
was  an  officer  of  the  railroad  company ;  therefore  they  were  ineli- 
gible to  the  appointment  of  commissioners,  as  yon  will  see  by  refer- 
ence to  the  law  they  were  not  to  be  officers  of  the  company.  Now, 
at  page  686,  Mr.  Hayes  attempts  to  carry  the  idea,  in  his  evidence, 
that  the  men  were  selected  by  Judge  Prindle.  He  says  at  the  bot- 
tom of  the  page: 

"  Q.  Who  selected  these  three  men  ?  A.  The  judge  selected 
them ;  he  selected  them  in  the  course  of  the  conversation  with  us. 

Q.  Was  any  thing  said  in  that  conversation  as  to  your  having  the 
bonds  already  drawn  up  ?    A.  No,  sir ;  not  a  word. 

Q.    How  did  become  to  select  this  man,  Mr.  Ehodes?    A.  I 

named  him  among  the  others. 

180 
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Q.  He  happened  to  eliooBe  him}  A.  He  was  named  aB  aa  old 
citizen,  and  a  good  businees  man  of  strict  integrity,  and  that  he 
would  make  a  good  commissioner;  perhaps  we  recommended  him 
more  highly  than  the  rest." 

While  Hayes  carries  the  idea  in  his  evidence  that  a  large  nnmber 
of  men  went  up,  and  the  judge  selected  this  Rhodes  himself,  who 
had  signed  all  these  bonds ;  it  appears  that  all  the  men  that  they 
took  up  were  directors  of  the  road,  or  these  three  men  whom  they 
wanted  appointed  commissioners,  and  whom  the  judge  did  appoint. 
They  had  gone  to  the  expense  of  getting  these  bonds  printed ;  they 
had  utterly  spoiled  them,  unless  the  men  to  be  appointed  oommia- 
sioners  were  those  whom  they  had  designated. 

Is  it  not  a  singular  circumstance  —  a  little  coincidence,  if  you 
please  —  that  these  men  whom  they  selected,  and  these  three  only 
are  selected,  by  the  respondent  for  the  purpose  of  carrying  out  this 
act? 

Now,  then,  he  had  previously  sent  word  to  the  attorney  engaged 
in  opposing  the  bonding  of  this  town,  which  appears  in  the  testi- 
mony of  Mr.  Welch,  pages  566  and  567 ;  at  the  bottom  of  page  566 
it  reads : 

^^  Q.  State  what  that  conversation  was  in  reference  to  the  appoint- 
ment of  these  commissioners  ?  A.  Well,  sir,  I  don't  think  we  really 
had  any  conversation  about  commissioners ;  I  think  the  conversation 
was  more  about  the  effect  of  the  organisation  of  the  company; 
Judge  Frindle  said  he  was  as  much  opposed  to  bonding  Smithville 
as  anybody,  but  if  it  was  a  clear  case  he  would  have  to  bond ;  I 
think  I  mentioned  the  organization  being  illegal,  and  he  remarked 
that  he  didn't  think  that  he  would  have  any  jurisdiction  over  that ; 
but  of  his  own  option  he  says  to  me  himself,  ^  I  will  appoint  an  East 
Smithville  man  one  of  the  commissioners,  and  Mr.  FoUett  has  now 
a  petition,  and  you  may  say  so  to  him ; '  which  I  did,  sir. 

Q.  Mr.  FoUet  was  the  attorney  employed  in  opposition  to  bond- 
ing?   A.   Yes,  sir." 

Why  he  sends  word  to  the  opposing  attorney  that  he  will  appoint 
an  East  Smithville  man  as  one  of  the  commissioners  of  the  case,  East 
Smithville  being  almost  solidly  opposed  to  the  bonding  of  the  town, 
because  they  received  no  benefit  whatever  from  the  railroad,  they,  in 
order  that  no  advantage  should  be  taken  in  this  case,  wanted  that 
he  should  appoint  a  commissioner  from  that  part  of  the  town  in  case 
he  decided  the  case  in  favor  of  bonding,  and  he  sends  word  to  the 
attorney  that  he  will  appoint  a  man  ;  yet  in  the  face  of  this —  in 
spite  of  this — he  appoints  the  three  men  that  the  railroad  men  take 
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np  at  the  time  of  the  decision  of  which  he  had  notified  them.  Now, 
we  claim  that  this  indicates,  inasmuch  as  they  had  gone  to  so  much 
expense;  I  say  it  indicates  a  knowledge  upon  the  part  of  this 
respondent,  of  the  sharp  practice  intended  and  of  an  activeness  or 
assistance  by  him  in  the  carrying  out  of  that  sharp  practice,  and  in 
the  bonding  of  the  town  under  such  circumstances  as  would  prevent 
a  review  of  the  proceedings. 

"With  these  remarks  I  shall  leave  this  charge  and  pass  on  to  the 
forty-eighth.  This  charge  alleges  that  the  respondent  allowed 
Qeorge  W.  Eay  to  practice  before  him  as  an  attorney  and  counselor 
at  law,  he  being  at  the  time  his  clerk.  This  charge  is  drawn  under 
the  statute  of  1844,  and  also  under  the  statute  of  1847,  two  similar 
acts,  Laws  of  1844,  page  448,  section  4 ;  Laws  of  1847,  page  648, 
section  52.  I  have  copies  of  these  acts  in  this  work  of  Dayton  on 
Surrogates,  and  I  will  read  the  acts  under  which  this  charge  is 
framed : 

"  No  partner  or  clerk  of  any  judge  or  officer  shall  practice  before 
him  as  attorney,  solicitor  or  counsel  in  any  cause  or  proceeding 
whatever,  or  be  employed  in  any  suit  or  proceeding  which  shall 
originate  before  such  judge  or  officer;  nor  shall  any  judge  or  officer 
act  as  attorney,  solicitor  or  counselor  in  any  suit  or  proceeding  which 
shall  have  been  before  him  in  his  official  character." 

Again  :  '*  No  son,  partner  or  clerk  of  any  surrogate  shall  be  per- 
mitted to  practice  before  such  surrogate  as  attorney,  solicitor  or 
counsel  for  any  party  to  any  proceeding  before  him." 

The  question  whether  Mr.  Ray  was  clerk  I  have  already  discussed. 
I  am  aware  that  an  interpretation  is  claimed  to  be  put  upon  the 
statute,  of  1844,  to  the  effect  that  the  clerk  of  any  surrogate  means 
the  statutory  clerk  appointed  by  the  surrogate  to  certify  papers,  and 
does  not  mean  simply  any  clerk  who  may  chance  to  be  employed  in 
his  office.  It  is  a  sufficient  answer  to  this  to  say,  that  the  clerk 
mentioned  is  classed  with  a  son  or  partner,  evidently  aiming  at  a 
relation  of  confidence  between  the  officer  and  party  prohibited  from 
practicing,  that  would  tend  to  corrupt  the  administration  of  justice. 
Any  clerk  stands  in  that  relation,  and  the  language  is  so  broad  as  to 
cover  all.  It  says  no  clerk.  Besides,  it  does  not  say  the  clerk  of  a 
court,  it  says  the  clerk  of  the  officer,  thus  referring  to  the  officer  per- 
sonally. But  there  is  another  answer  still.  This  statute  which 
prohibited  a  clerk  of  any  surrogate  from  practicing  before  him  was 
passed  in  1844.  It  was  not  until  1863  that  the  act  was  passed, 
creating  the  statutory  clerk  of  the  surrogate  referred  to.  If  it 
applies  only  to  him  this  statute  was  never  operative  from  1844  up 
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to  1863.  Of  course  this  cannot  be,  and  the  act,  broad  as  its  language 
is,  includes  all  who  act  in  the  capacity  of  clerk,  or  do  clerical  work 
for  the  officer  named.  While  the  statute  of  1863  provided  for  desig- 
nating a  clerk  employed  in  the  surrog(Ue^8  office  for  the  purpose  of 
certifying  papers,  the  respondent  goes  outside  of  his  office  and 
appoints  Thompson,  not  in  any  manner  employed  there,  as  he  him- 
self testifies  at  page  369  of  the  case : 

"  Q.  Ton  were  appointed  clerk  of  the  surrogate's  court  previons 
to  1864?    A.  Not  previous;  in  1864. 

Q.  Have  you  ever  been  appointed' since  that  time?    A.  In  1868. 
Q.  Have  you  got  the  order  of  appointment  ?    A.  I  have  not. 
Q.  Have  you  ever  done  any  duty  in  the  surrogate's  court,  and 
if  so,  what?    A.  I  have  certified  papers  as  clerk  of  the  surrogate's 
court,  and  that  is  the  only  thing  I  ever  did." 

And  what  is  the  object  of  this  ?  the  appointment  of  a  man  outside 
of  the  office  as  clerk  of  the  surrogate's  court,  when  Ray  was  in  the 
office  and  there  employed. 

Mr.  E.  H.  Pbindle  — In  1864  was  he? 

Mr.  Stanton  —  He  might  not  have  been  in  1864,  but  he  was  re-ap- 
pointed in  1866.  It  would  probably  be  a  thing  too  bold,  even  for 
this  respondent,  to  appoint  or  designate  Bay,  who  was  employed  in 
the  office  as  such  clerk,  and  still  allow  him  to  practice  and  aid  him 
in  collecting  his  fees  as  an  attorney  and  counselor  at  law,  and  as  the 
fees  to  be  collected  on  Bay's  account  or  in  his  name  are  so  very 
important,  an  outsider  is  appointed  this  statutory  clerk,  after  the 
board  of  supervisors,  in  the  fall  of  1871,  passed  a  resolution  that  no 
lawyer  should  occupy  the  surrogate's  office.  The  respondent,  desir- 
ing to  continue  Bay  in  his  old  position,  really  made  him  a  proposi- 
tion to  which  Bay  testifies  at  page  792  : 

"  Q.  Did  you  -ever  have  a  talk  with  Judge  Prindle  in  reference 
to  your  own  appointment  as  surrogate's  clerk  ?    A.  I  did,  sir. 

Q.  When  was  that  ?  A.  Since  the  board  of  supervisors  last  fUl 
passed  a  resolution  that  thereafter  no  lawyer  should  occupy  the  sur- 
rogate's office.  They  passed  a  further  resolution ;  something  about 
the  pay ;  Judge  Prindle  told  me  that  he  would  like  to  appoint  me 
to  be  clerk ;  I  told  him  I  wouldn't  do  it." 

I  say  this  expresses  a  desire  on  the  part  of  this  respondent  to  con- 
tinue Bay,  really,  in  his  old  position,  the  position  he  had  occupied 
for  so  many  years,  and  he  makes  the  proposition.  Further  evidencei 
it  seems  to  me,  of  the  fact  of  Bay's  clerkship  under  this  respondent^ 
is  not  needed.  As  to  that  portion  of  this  charge,  that  Bay  was  con- 
tinually practicing  before  the  respondent,  it  is  substantially  admitted 
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by  them,  that  is,  by  the  defense.  Ray  not  only  flourishes  his  adyer- 
tisement  as  though  that  were  a  defense  to  make  when  he  yiolated 
the  law  openly,  at  page  753  introduced  an  adyertisement : 

'^  Q.  Will  you  state  what  you  did  in  regard  to  adyertising  your- 
self as  an  attorney  there  in  the  surrogate's  ofBoe  f  A.  I  adyertised 
in  each  of  the  leading  county  papers,  in  the  Chenango  Tdegra/ph^ 
and  in  the  Chenango  UnKyii;  I  haye  one  of  the  papers  which  con- 
tains my  adyertisement. 

Q.  Will  you  read  it  ?  A.  I  have  a  card  there  which  I  would  like 
to  read ;  my  adyertisement  that  I  published  in  both  of  the  papers  (in 
one  it  reads  Geo.  W.  Eay,  and  in  the  other  G.  W.  Ray) ;  reads  like 
this  (reading  from  Chenango  Telegraph) :  *  Geo/  W.  Ray,  attorney 
and  counselor  at  law,  Norwich,  New  York.  Office  oyer  county 
clerk's  office.  Special  attention  given  to  proceedings  in  surrogate's 
court,  proof  of  wills,  settlement  of  estates,'  etc.  I  also  had  at  the 
entrance  of  the  surrogate's  office  a  large  sign  reading,  '  G.  W.  Ray, 
attorney  and  counselor  at  law,'  or,  *  G.  W.  Ray,  law  office,'  I  think 
it  reads  — " 

Again  he  testifies  at  page  828 : 

^  Q.  Judge  Prindle  never  made  any  suggestion  to  you  of  the 
impropriety  of  your  appearing  before  him  1    A.  No,  sir. 

Q.  You  always  did  it  with  his  consent  and  encouragement  ?  A. 
Why,  he  never  encouraged  me. 

Q.  He  did  by  referring  parties  to  you  i  A.  Sometimes  he  did 
refer  parties  to  me. 

Q.  How  many  actions  have  you  been  engaged  in  in  the  county 
court  as  attorney  and  counselor  before  Judge  Prindle  as  judge?  A. 
I  shall  have  to  guess  at  it. 

Q.  About  how  many  ?    A.  Fifty. 

Q.  How  many  times  have  you  appeared  in  the  judge's  court  of 
sessions,  or  the  court  of  sessions  of  Chenango  county,  as  attorney  or 
aa  counselor  ?  A.  Anywhere  from  fifteen  to  twenty-five  or  thirty 
times. 

Q.  During  what  time?  A.  Frpm  the  time  I  was  admitted  in 
November,  1867,  down  to  January,  1872." 

That  is  the  proof  which  we  ofier  to  sustain  the  charge,  and  if  it 
shall  be  found  by  you  that  Ray  was  actually  a  clerk  of  the  surrogate, 
then  there  can  be  no  question  under  this  charge. 

The  forty-ninth  charge  is  expressly  admitted  by  the  respondent 
himself.    I  refer  first  to  the  evidence  of  Mr.  Tillotson  at  page  488* 

This  is  the  special  charge  of  his  demanding  ten  dollars  of  Mr.  Til- 
lotson for  drawing  papers  to  be  used  before  him  as  county  jydge.    I 
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have  already  read  the  judge's  testimonj  as  to  that.  As  a  reference 
to  the  evidence,  I  will  state  evidence  for  the  prosecution  is  at  pages 
488  and  489.  The  evidence  of  Judge  Prindle  himself  is  at  page  910. 
'  The  fiftieth  charge  is  also  substantially  admitted  by  the  respond- 
ent himself.  I  refer  to  his  evidence  at  pages  901  and  904.  This 
charge  is,  that  he  suffered  himself  to  be  employed  a^  solicitor  both 
for  and  against  executors  over  whose  accounts  he  had  jurisdiction  by 
law.  I  have  already  read  you  the  account  of  the  Barrows  case,  and 
at  page  893  the  respondent  testifies  himself,  in  answer  to  his  own 
counsel : 

^^  Q.  You  have  been  attorney  in  some  cases  for  and  in  some  cases 
against  executors  ?    A.  I  have. 

Q.  Did  it  occur  to  you  that  there  was  any  statute  forbidding  yon 
to  so  act  ?  A.  I  did  not  know  there  was  any  such  statute  until  this 
trouble  commenced ;  there  have  been  but  two  or  three  instances 
where  I  have  ever  done  it  at  all ;  I  was  employed  in  some  cases 
before  my  election  which  I  tried  afterward,  where  executors  and 
administrators  were  concerned ;  had  I  known  of  the  statute,  I  most 
certainly  should  not  have  done  it." 

Again,  at  page  904,  near  the  bottom  of  the  page,  or  commencing 
about  the  middle  of  the  page  — 

Senator  D.  P.  Wood  —  What  page? 

Mr.  Stanton  —  Page  904  —  he  testifies : 

"  Q.  Do  you  recollect  the  case  of  Coles  v.  Loomis  f    A.  I  do. 

Q.  In  which  you  were  engaged  ?    A.  I  remember  trying  the  case. 

Q.  Yon  were'  attorney  in  the  case  t    A.  I  think  so. 

Q.  Was  David  W.  Loomis  an  administrator  of  Vinson  LoomiB, 
deceased  ?    A.  I  suppose  so ;  I  don't  remember. 

Q.  The  action  was  brought  against  him  as  such  administrator,  and 
you  were  the  attorney?  A.  Action  was  brought  for  burning  a  bam 
by  the  father ;  I  had  been  counsel  of  the  father  previous  to  that,  and 
defended  the  father  on  an  indictment  successfully ;  I  had  been  coun- 
sel for  the  father  on  the  indictment ;  defended  him  on  that  indict- 
ment. 

Q.  The  letters  were  issued  in  Chenango  county  ?    A.  Certainly. 

Q.  You  had  jurisdiction  over  the  accounts  of  that  administrator 
as  surrogate  at  the  time?  A.  I  presume  perhaps  I  had,  unless  being 
counsel  for  them  would  prevent  it,  and  probably  would. 

Q.  Were  you  counsel  in  the  case  of  Ouils  v.  Louck;  CaUumm 
(hiile^  executriofy  etc.,  v.  Zouokf  A.  Yes,  I  had  notice  of  retainer; 
that  was  the  last  done  about  it. 
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Q.  Mrs.  Catharine  Guile,  the  executrix,  had  letters  issaed  to  her 
in  Chenango  county  1    A.  She  had. 

Q.  You  had  jurisdiction  over  her  accounts  ?    A.  I  suppose  I  had. 

Q.  You  tried  as  counsel  the  case  of  CoUon  v.  Handallf  A.  I 
did. 

Q.  Tried  it  against  the  executor  and  summed  up  the  cause  against 
him  ?    A.  Yes,  sir. 

Q.  You  issued 'letters  to  him  as  surrogate?  A.  Yes,  sir;  the 
will  was  proven." 

And  referring  to  his  knowledge  of  this  act  on  page  905 : 

"Q.  Did  you  ever  read  the  further  law,  'No  surrogate  shall  be 
counsel,  solicitor  or  attorney,  for  or  against  any  executor,  adminis- 
trator, guardian  or  minor,  in  any  civil  action  over  whom  or  whose 
accounts  he  could  have  any  jurisdiction  by  law  V  A.  I  cannot 
swear  about  that." 

He  could  not  swear  whether  he  had  ever  read  that  law  or  not, 
although  it  is  laid  down  here  as  one  of  the  first  things  in  '^  Dayton's 
Surrogates."  He  testifies  that  he  kept  this  book  as  he  kept  any 
other  text-book  on  his  table.  I  remember  the  question  was  put  to 
him  whether  he  ever  read  it,  and  he  said  "  I  presume  so,  I  read  it 
as  any  other  text-book ;  it  was  in  my  office ;  I  read  it  as  soon  as  the 
trouble  commenced."  This  charge  is  admitted,  as  I  said  before, 
unless  we  except  that  defense  which  he  makes  here  of  ignorance  of 
the  law.  In  administeriiig  the  law  in  criminal  cases  as  well  as  civil, 
it  is  an  old  maxim,  and  always  observed,  that  '^  ignorance  of  the  law  is 
no  excuse ; "  this  is  enforced  upon  laymen  and  ignorant  men  whom 
we  know  practically  do  not  know  the  law.  Is  the  rule  to  be  su- 
pended  as  against  a  judge,  and  he,  too,  a  judge  whose  especial  ofScial 
duty  and  his  oath  of  office  require  him,  above  all  other  lawyers  and 
above  all  other  judges  to  know  that  particular  law,  because  it  per- 
tained to  the  duties  of  the  office  which  he  had  occupied  from  the 
people,  and  for  the  doing  of  the  duties  of  which  he  received  his 
salary  ?  If  ever  that  old  maxim  is  to  be  enforced  it  seems  to  me,  it 
ought  to  be  rigidly  insisted  on  here,  in  this  case,  as  Mr.  Senator  Gib- 
son says  in  delivering  his  opinion  in  the  case  at  the  trial  of  George 
"W.  Smith.  At  page  328,  he  says:  "The  law  presumes 
that  he  knew  what  was  his  duty,  and  it  is  against  public  policy  to 
allow  an  officer  to  shield  himself  from  removal  by  saying  in  excuse 
he  didn't  know  hi&  duty ;  it  is  rather  an  aggravation  of  the  offense 
than  a  mitigation ;  it  is  like  the  excuse  of  drunkenness,  which  is 
never  admitted  as  a  defense,  because,  if  allowed  as  such,  any  one 
wishing  to  commit  crime  could  always  free  himself  from  punishment 
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by  merely  getting  intoxicated.  So  liere  the  judge'  or  offioei 
could  avoid  the  penalty  by  pleading  that  he  was  not  aware  of  the 
law.  Ignorance  of  the  law  has  always  been  held  to  be  no  excuse 
for  its  violation  and  should  not  be  in  the  case  under  hearing." 

Under  the  fifty-first  charge  we  have  given  no  evidence,  as  that  is 
one  of  the  general  charges  which  was  passed  upon  by  the  resolution 
of  the  Senate  in  the  reception  of  the  evidence. 

The  substance  of  the  fifty-second  charge  is,  that  the  respondent 
ordered  the  payment  to  Eay  of  $225  out  of  the  estate  of  the  Ber. 
Leonard  Bowdish,  and  ordered  the  widow  to  pay  it.  That  the 
order  was  granted  and  the  money  paid  there  is  no  dispute.  The 
respondent's  evidence  in  defense  of  the  matter  is  simply  Baj's 
explanation  of  what  the  charge  was  for.  We  have  the  item- 
ized statement,  and  I  desire  to  read  it.  It  is  at  page  822.  There 
were  two  statements  put  in  evidence.  One  made  by  Ray  at  one 
time,  and  another  what  he  claimed  to  be  the  final  papers  that  were 
originally  the  foundation  of  the  order.  The  order  itself,  put  in  evi- 
dence will  be  found  as  Exhibit  forty-nine,  on  page  821.  If  you  look 
for  a  moment  to  the  items  in  this  account,  which  he  ordered  to  be 
paid  to  Bay,  you  will  see  their  reasonableness : 

"SURROGATE'S  COURT— Chknango  Countt. 

In  the  matter  of  the  execution  of  the  last  will  and  testament  of 

Leo^abd  Bowdibh,  deceased. 

OosTS  07  PsnnoKEBS  AND  of  Objbotobb. 

DisJmrsemewta. 

Expenses  of  0.  G.  Bowdish,  petitioner  and  legatee  and 
conditional  executor,  from  OoUinsville,  Conn.,  to  Nor- 
wich, to  commence  proceedings  for  proof  will,  etc.,  and 
return $26  00 

Same  at  time  of  proof  of  will,  and  to  file  objections  to 
issuing  of  letters,  etc.,  and   return 25  00 

Paid  Argus,  State  paper,  publication  fee  of  citation  to 
prove  will 15  20 

Paid  expenses  eerving  citation  on  Susannah  J.  Ogden,  in 
Cortland  county 8  00 

Paid  expenses,  fare,  hotel  bills,  livery  hire,  etc.,  serving 
citations  to  prove  will  on  heirs  in  Otsego  county 20  87 

Paid  expenses  serving  citations  on  heirs  at  Skaneateles, 
KY. 200 
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Paid  expenses  serving  citations,  etc.,  on  Hancy  Bowdish, 

widow  and*  executrix $3  00 

Paid  postage,  estimated 1  25 

Paid  expenses  subpoenaing  witness  to  the  will 5  00 

Stamps  on  probate 10 

Stamps  on  letters 6  50 

Stamp  on  bund 1  00 

Stamp  on  certificate  on  will 05 

Incidentals 1  00 

$113  97 

The  first  item  is  for  expenses  of  Mr.  0.  G.  Bowdish,  petitioner 
and  legatee,  in  coming  from  Connecticut  to  Norwich.  You  will 
recollect  that  he  testifies  that  he  only  came  up  twice,  and  this  $25 
is  to  cover  the  time  when  he  came  up  to  attend  the  funeral  of  Mr. 
Leonard  Bowdish,  you  recollect.  Upon  the  conclusion  of  the 
funeral,  or  about  two  houre  after  that,  this  Mr.  Bowdish  went  to 
the  house  of  the  widow  and  demanded  to  see  the  will.  He  says  it 
was  refused  and  he  immediately  took  proceedings  to  have  the  will 
proved.  The  second  item  is  for  the  same  gentleman,  expenses  to 
come  up  to  Norwich  at  the  time  of  the  proof  of  the  will,  etc. ;  another, 
paid  Argru8y  State  paper,  etc. ;  paid  expenses  of  serving  citation  on 
Susan  J.  Ogden,  in  Cortland,  $8.  Now,  the  actual  expenses  should 
have  been  about  $2  or  $3.  Now,  if  you  will  look  over  the  page 
you  will  find  the  second  item ;  there  is  where  Ray  charges  for 
services ;  he  says, "  two  days  to  Cortland  county  to  serve  citations  on 
S.  J.  Ogden,  and  consult  her,  $10,"  he  going  over  there  two  days 
and  charging  for  his  services  in  order  to  accomplish  the  service  of  a 
citation.  Again,  in  the  first  account  is  the  item,  ^^  paid  expenses, 
fare,  hotel  bills,  livery  hire,  etc.,  serving  citations  to  prove  will  on 
heirs  in  Otsego  county,  $20,"  and  in  the  second  account,  "four  days 
to  Syracuse,  Utica,  Richfield  Springs,  Hartwick,  etc.,  $15."  That 
is  Ray's  services,  where  the  usual  course,  as  all  lawyers  know,  is 
sending  the  paper  to  the  sheriff*  of  the  counties  where  the  parties 
reside,  costing,  perhaps,  $3  for  the  service  upon  each  party. 
Another  item  is,  "  paid,  serving  citation  on  heirs  in  Skaneateles, 
N.  Y.,  $2,"  showing  that  farther  away  than  Cortland  county  cita- 
tions could  be  served  for  less  —  for  only  $2,  where  in  the  other  case 
he  had  charged  $8.  Again,  "paid  expenses  serving  citation  on 
widow,  etc.,  $3 ; "  turn  over  the  leaf,  you  will  see  he  goes  up  to 

Earlville,  a  place  about  fifteen  miles  above  the  tovtm  of  Norwich,  a 
131 
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place  where  there  are  several  trains  of  cars  running  daily,  and 
charges  $3  for  his  services  goinp:  up  there  and  $3  expenses,  making 
$6.  Paid  postage,  estimated,  $1.25,  and  there  is  a  charge  of  inci- 
dentals of  $1,  and  there  is  no  knowing  what  those  are. 

Now,  he  charges  services  for  going  one  day  te  Bainbridge,  $5 ; 
drawing  probate  for  will,  $3.  Is  not  that  official  duty  of  the  surro- 
gate, if  he  has  got  any  duty  at  all  ?  And  yet  it  is  charged  here  in 
favor  of  Ray  for  drawing  probate  for  will.  Drawing  citations,  $5. 
Is  not  that  an  official  duty  of  the  respondent?  And  yet  that  is 
charged  here  in  favor  of  Ray,  and  the  copying  of  the  will,  etc.,  and 
other  official  services,  but  it  is  put  in  here  in  favor  of  Mr.  Bay ; 
then  it  says,  counsel  fee  included  in  above  charges,  etc. ;  services  in 
matter  of  giving  bail,  examining  law  two  days  before  surrogate, 
writing  letters,  di-awing  p  ip;jrs,  etc.,  $35. 

Now,  then,  the  old  lawyers  in  this  Senate  know  very  well  what  the 
fee-bill  was  in  the  Court  of  Common  Pleas.  I  have  already  referred 
you  to  the  law,  also,  as  one  of  the  first  things  found  in  Dayton's 
work  on  Surrogates,  as  to  the  power  of  the  surrogate  to  award  costs; 
it  is  fixed  by  tlie  statute  and  it  must  be  according  to  the  fee-bill 
established  by  the  old  Court  of  Common  Pleas,  where  the  attorney's 
services  were  charged  by  the  papers  he  drew. 

No  one  will  claim  that  these  charges  were  either  reasonable  or 
proper,  for  the  simple  purposes  of  serving  citations,  to  send  this 
man  Ray  all  over  the  State  of  New  York  and  State  of  Connecticnt, 
and,  not  only  paying  his  expenses,  but  also  day  wages  for  doing  it; 
we  say  it  is  outrageous,  and  not  only  that,  but  it  was  utterly  wrong 
and  an  outrage  upon  the  widow  who  was  compelled  to  paj^  it,  and 
received  a  receipt  from  Mr.  Ray,  which  is  also  in  evidence.  We 
claim  that  this  charge  is  fully  proved.  As  to  the  fifty-third  and 
fifty-fourth  charges,  they  each  allege  extortion.  I  will  simply  call 
your  attention  to  the  citations  of  the  testimony,  pages  535,  536,  537 
and  538. 

The  evidence  of  the  respondent  in  this  case  is  the  testimony  of 
Frederick  Merrell,  a  young  man  then  in  Mr.  Prindle's  office,  who 
says  it  was  he  instead  of  Ray  that  was  present  when  Mr.  Humphrey 
first  came  there ;  but  he  does  not  know  whether  or  not  Humphrey 
saw  Mr.  Prindle  that  day.  Ray  knows,  as  usual,  that  Mr.  Prindle 
had  gone  to  Cortland,  and  that  he  himself  was  in  Otselic.  But  Mr. 
Prindle  says  nothing  about  it  in  his  evidence,  and  does  not,  there- 
fore, deny  but  that  Mr.  Humphrey  saw  him,  and  that  he  directed 
him  to  pay  the  $6.50  charges  on  the  issuing  of  letters,  although  he 
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ixrent  there  with  his  papers  all  drawn  by  attorneys  living  in  his  own 
town.     As  to  the  settlement  of  the  estate,  Raj  testifies,  page  787. 

I  have  now,  senators,  called  your. attention  to  the  points  of  the 
evidence  pertaining  to  each  charge.  We  claim  that  most  of  them, 
if  not  all,  upon  which  we  have  offered  proof,  are  sastained  in  sub- 
stance if  not  to  the  letter.  Enough,  at  least,  is  proved  to  demonstrate 
the  ntter  unfitness  of  the  respondefut  for  the  position  which  he  holds. 
And  jou  have  heard  enough  of  the  testimony  of  witnesses  from  the 
county  ef  Chenango  to  convince  you  of  the  great  distrust  that  is 
there  prevalent,  of  the  honesty  and  integrity  of  this  highest  judicial 
officer.  It  is  not  a  light  matter  for  men,  as  they  are  passing  through 
their  last  sickness,  to  be  rendered  uneasy  in  mind  by  the  reflection 
that  their  orphan  children  may  be  plundered  of  a  part  of  the  little 
property,  which  they  have  striven  to  accumulate,  by  the  rapacity 
and  greed  of  the  officials  who  are  paid  for  protecting  it.  And  it  ia 
their  right  that  they  should  be  freed  ftom  reflections  of  this  character. 
It  is  due  to  the  people  of  Chenango  county  that  they  should  have 
some  person  in  this,  their  highest  judicial  office,  who  has  never 
been  guilty  of  the  practices  which  have  been  shown  to  be  almost 
the  daily  business  of  this  respondent,  and  one  who  is  entirely  above 
them.  The  counsel  for  the  respondent  will  undoubtedly  argue  that 
most  of  these  matters  are  trivial,  that  they  are  too  small  to  be 
noticed.  I  reply  that  the  law  takes  notice  of  him  who  robs  a  hen 
roost  equally  with  him  who  robs  a  bank,  and,  of  the  two,  I  think 
the  most  contemptible  offense  is  the  smaller.  There  is  a  certain 
respect  we  can  have  for  a  man  who  does  a  mean  thing  under  great 
temptation,  when,  as  he  supposes,  great  benefits  are  to  result  to  him 
from  it,  which  never  enters  into  our  feelings  at  contemplating  petty 
ofiTenses,  which  show  a  meanness  of  spirit  of  the  sneak-thief  order, 
exciting  only  our  bitterest  contempt.  Small  matters,  do  they  say ; 
and  indeed  it  is  a  small  matter  to  rob  the  widow  and  the  orphan, 
suppose  it  but  ten  cents,  but  done  by  the  officer  elected  and  paid, 
and  under  an  official  oath  to  guard  and  protect  them.  George  W. 
Smith's  counsel  made  the  same  plea,  but  he  was  removed.  Judge 
Prescott  made  the  same  plea,  but  he  was  impeached,  though  the  two 
ofiTenses  of  which  he  was  convicted  was  the  taking  of  less  than 
$20  illegally,  although  defended  by  the  best  counsel  that  Massa- 
chusetts could  supply,  even  in  the  days  of  Webster.  George 
W.  Smith's  counsel  made  the  same  defense;  it  was  a  small  offense; 
taking  some  small  amount  of  bounty  money,  and  yet  George  W. 
Smith  was  removed.  It  is  no  matter  to  say  they  are  small  matters; 
all  the  more  reason,  for  the  prejudices  which  he  makes  upon  the 
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people  are  all  the  more  insidioitfi,  if  he  does  it  in  such  small  acts, 
sach  acts  as  are  charged  here  in  this  case.  We  have  heard  a  great 
deal  about  hardship  on  the  part  of  the  respondent's  counsel,  and  the 
respondent  himself  has  made  several  speeches  in  the  progress  of  this 
case,  and  we  hear  a  great  deal  abont  ])ersecation,  how  he  has  b^n 
followed  from  the  commencement,  and  that  these  charges  originated 
in  a  political. squabble,  that  is  the  term,  I  think,  thej  use.  Now^ 
senators,  I  ask  if  these  things  we  have  proved  are  true ;  if  he  is 
guilty  of  these  offenses;  when  ought  men,  honest  men,  true  men, 
to  have  undertaken  to  oppose  Mr.  Frindle  ?  If  not  before,  ought 
they  not  to  do  it  at  the  time  when  he  seeks  to  fasten  himself  upon 
the  bench  of  the  county  of  Chenango  for  six  years  longer!  I  ask 
you,  wasn't  it  the  duty  of  honest  men,  whether  they  belonged  to  the 
political  party  to  which  he  belonged  or  the  opposing  party,  when 
he  sought  the  renomination  and  re-election,  to  oppose  him  because 
of  these  things  and  of  his  unfitness  for  the  office?  I  say,  when 
ought  they  to  have  done  it  if  not  when  he  sought  to  be  again  ele- 
vated to  office  Y  And  can  you  doubt  but  that  the  men  who  did  it 
were  animated  by  as  honest  and  honorable  motives  as  can  animate 
any  man  t  I  know  many  of  the  witnesses  themselves  who  have  tes- 
tified upon  this  stand  here,  who  have  testified  that  they  were  mem- 
bers of  his  party,  and  they  have  testified  to  the  same  things  that  I 
have  said  to  you  here.  It  is  an  old  and  familiar  defense,  persecu- 
tion I  No  man  who  is  brought  within  the  clutches  of  the  law  for 
offenses  which  he  has  committed  but  will  raise  the  cry  of  persecu* 
tion ;  and  the  more  guilty  he  is  the  more  he  will  talk  abont  it, 
because  he  hasn't  any  other  legitimate  offense.  They  talk,  too, 
about  the  grand  jury;  why,  we  have  heard  that  all  the  way 
through.  The  counsel  says  here,  a  day  or  two  ago,  that  the  grand 
jury  acted  upon  it  for  about  ten  days.  I  had  the  honor,  if  it  be  such, 
of  being  the  district  attorney  at  that  time,  and  complaint  was 
made  to  me  as  district  attorney,  by  as  good  and  respectable  citizens 
as  reside  in  the  county  of  Chenango,  against  this  respondent,  and, 
as  a  simple  duty,  I  issued  subpoenas,  and  had  the  matter  brought 
before  the  grand  jury,  and,  after  it  was  brought  before  them,  I 
was  necessarily  chilled  away  to  appear  before  a  court  over  wbicli 
the  respondent  himself  presided,  and  it  was  delayed  while  I  was 
away  because  the  grand  jury  did  not  like  to  proceed  in  the  matter 
during  my  absence,  and,  therefore,  that  is  evidence,  I  suppose,  in 
favor  of  this  respondent,  a  grand  jury  impaneled  in  his  own  court, 
instructed  by  this  respondent  in  person,  the  foreman  appointed  by 
him ;  but  I  will  not  make  any  other  remarks  about  the  way  in  whidi 
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the  grand  juiy  was  organized ;  but  it  was  the  most  extraordinaf^ 
organization  of  a  grand  jury  ever  known  in  Chenango  county.  Why, 
they  found  no  bill  I  Is  there  any  thing  extraordinary  about  that? 
And  then  it  was  before  the  board  of  supervisors ;  they  who  really 
instituted  this  proceeding,  and  who  by  their  own  official  act  sent  it 
here  and  asked  this  Senate  to  go  on  with  this  prosecution.  It  stands 
based  upon  this  resolution  of  the  board  of  supervisors  of  Chenango 
county,  and  yet  they  are  talking  here  and  throwing  out  the  accusa- 
tion that  it  is  carried  on  because  of  the  vindictiveness  of  some  of  the 
political  enemies  of  this  respondent. 

With  these  remarks,  and  thanking  you  for  your  kind  attention^  I 
win  leave  this  case  to  the  counsel  upon  the  opposite  side,  then  to  be 
closed  by  my  colleague  on  the  part  of  the  prosecution.  I  would 
like,  however,  before  sitting  down,  to  call  the  attention  of  the  Senate 
to  our  position  in  reference  to  fees,  as  I  understand  there  is  sdme 
misunderstanding  as  to  what  we  claim  the  law  to  be.  I  will  simply 
make  a  little  explanation.  From  1844,  the  passage  of  the  fee  bill^ 
which  I  have  read,  up  to  1867,  these  regular  fees  were  required  to 
be  charged  for  the  benefit  of  the  county ;  fees  for  doing  all  this  sur- 
rogate's work ;  then  the  act  was  passed  which  abolished  surrogate's 
fees  altogether.  No  fee  to  be  collected ;  that  is  in  1867.  Now,  then, 
in  1869  another  act  is  passed  which  I  would  read  if  I  had  at  hand, 
and  I  will  find  it  and  do  so  if  the  Senate  wish ;  an  act  providing 
that  the  surrogate  shall  charge  for  the  certified  copies  of  papers  made 
in  his  office  by  the  folio,  for  the  use  of  the  county.  Since  this  act 
of  1869,  it  becom.es  the  duty  of  the  surrogate  to  charge  for  these 
papers;  the  certified  copies  of  papers  mentioned  in  this  act  for  the 
use  of  the  county ;  and  he  makes  his  regular  returns  under  this  par- 
ticular statute  for  these  fees  received;  for  these  certified  copies^ 
Those  are  the  only  fees  which  a  surrogate  has  any  business  to  charge 
at  this  time,  and  he  is  authorized  to  make  those  charges. 

I  say  this  simply  by  way  of  illustrating  the  law  in  reference  to 
fees,  that  there  may  be  no  confusion  in  reference  to  that. 

ARGUMENT  OF  E  H.  PRINDLE,  ESQ.,  COUNSEL  FOB 

EESPONDENT. 

Mr.  Prindle  arose  and  said  : 

Mr.  President  and  Senators:  Before  proceeding  to  the  discussion 
of  the  charges  in  this  case,  I  desire  to  refer  to  some  remarks  made 
by  one  of  the  counsel  with  reference  to  the  summing  up ;  the  one 
who  proposed  the  postponement  of  this  argument  on  account  of  the 
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absence  of  senators.  He  stated  that  his  associate  counsel,  Mr.  Stan- 
ton, had  informed  him  that  there  was  a  request,  on  the  part  of  the 
counsel  for  the  respondent,  that  two  counsel  should  sum  up  on  a 
side.  I  wish  to  state  here  that  no  such  request  was  ever  made  by 
me,  and  I  believe  I  am  the  only  one  who  conversed  with  Mr.  Stanton 
particularly  upon  that  subject  Mr.  Stanton  informed  me,  at  the 
time  of  the  last  adjournment,  that  they  only  desired  one  to  sum  up ; 
that  he  did  not  desire  to  say  any  thing;  that  Mr.  Peckham 
was  to  do  the  summing  up.  About  a  week  ago  I  had  another  con- 
versation with  him  upon  the  subject.  He  stated  to  me  that  he  had 
written  to  Mr.  Tremain  asking  him  to  sum  up  the  case,  and  that  he 
had  been  expecting  a  letter  for  two  or  three  days  and  had  not 
received  any.  He  never  intimated  to  me  that  he  desired  to  sum  up 
th^  case,  after  having  told  me  before  that  he  did  not  desire  to ;  and 
yet  he  comes  here  with  a  written  speech  occupying  seven  hours  in 
its  delivery,  which  he  must  have  been  weeks  in  preparing,  convey- 
ing the  idea  to  me  all  the  time  that  he  had  not  any  thing  to  say  in 
the  case,  and  only  desired  to  know  from  Mr.  Tremain  whether  he 
would  engage  in  summing  up  the  case.  I  desire  to  notice,  also,  the 
assumption  that  the  gentlemen  who  appear  here  against  the  respond- 
ent are  counsel  for  the  people.  I  am  not  aware  they  are  counsel 
for  th«  people.  Certain  charges  were  made  by  certain  individuals, 
I  forget  the  number  of  them,  as  I  have  not  the  charges  before  me, 
and  two  of  these  individuals  testified  here  to  having  paid  money  in 
aid  of  this  prosecution  ;  I  suppose  the  counsel  were  employed  by 
these  men ;  they  are  in  the  employ  of  the  men  who  paid  them 
the  money  for  the  work  they  are  doing  here,  but  T  am  not  aware  that 
they  are  employed  by  the  people,  either  of  Chenango  county  or  of  the 
State.  The  people  of  Chenango  county  have  elected  this  man  to  oflSce ; 
they  have  placed  him  in  the  position  of  county  judge  and  surrogate  of 
the  county  of  Chenango.  They  are  not  here  asking  this  honorable 
body  to  remove  the  man  they  have  so  recently  placed  in  that  position. 
These  gentlemen  are  the  counsel  of  the  men  who  are  opposed  to  the 
wishes  of  the  people  of  Chenango  county,  and  who  are  asking  to 
have  that  undone  which  the  people  of  that  county  have  done.  The 
counsel  who  has  addressed  the  Senate  saw  fit,  in  his  closing  remarks, 
to  allude  to  the  grand  jury  and  to  his  position  as  district  attorney  of 
the  county  of  Chenango,  and  before  proceeding  to  the  discussion  of 
these  charges,  I  wish  to  refer  to  those  remarks ;  it  must  have  occurred 
to  senators  as  somewhat  peculiar  that  this  man  has  been  the  prose- 
cuting oflScer  of  Chenango  county  for  the  last  three  years,  during 
the  time  there  has  been  this  open  violation  of  the  law  on  the  part  of 
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the  reepondent,  and  has  sat  idlj  by  and  never  discharged  his  duty 
by  having  this  offender  pnnished,  brought  before  the  grand  jury, 
indicted  and  convicted.     It  must  appear  somewhat  singular,  I  say, 
to  this  Senate,  that  this  man,  coming  here  with  his  pure  and  disin- 
terested motives,  should  wait  until  he  was  defeated  in  a  political 
convention  for  the  oflBce  of  district  attorney,  before  he  notices  any 
of  the  grave  charges  against  the  county  judge.     He  lives  in  the  vil- 
lage of  Norwich,  where  the  county  judge  resides.     He  is  engaged 
in   the  practice  of  the  law  where  Mr.  Kay  resides.     This  business 
has  been  conducted  under  his  immediate  eye  whilst  he  held  the 
office  of  district  attorney  of  that  county.     He  has  seen  Mr.  Ray 
practicing  in  thepe  different  courts  contrary  to  the  statute.     He  has 
known  of  this  taking  of  illegal  fees,  according  to  his  statement  here. 
He  has  been  an  eye  witness  of  (his  violation  of  the  law.     Where 
was  the  official  oath  that  he  took  as  district  attorney  ?    Why  didn't 
he  see  that  the  law  was  enforced  ?    I  ask  you,  Mr.  President  and 
senators,  how  this  comports  with  the  disinterestedness  and  purity 
of  motive  which  this  man  now  professes  in  your  hearing  ?    Does 
not  it  seem  a  little  sti^ange  ?    Does  it  not  look  as  though,  possibly, 
he  may  have  overstated  the  case  against  this  respondent?    The 
gentleman  has  alluded  to  the  convention  in  which  the  respondent 
was  for  the  third  time  nominated  to  this  ofiice.     He  don't  allude  to 
the  fact  that  up  to  that  time  he  had  not  attempted  to  expose  the 
respondent.     He  don't  allude  to  the  fact  that  these  charges  were 
made  in  that  convention  by  the  partner  of  the  man  who  desired  to 
displace  the  respondent.     He  don't  allude  to  the  fact  that  after  the 
respondent  was  nominated,  he  sought  to  be  placed  upon  the  ticket 
with  him  as  the  candidate  for  district  attorney,  and  not  until  after 
he  was  refused  that  place,  did  he  oppose  the  election   of  the  re- 
spondent. 

Senator  Benedict  — Where  do  you  find  these  facts,  Mr.  Prindle  ? 

Mr.  Prindle  —  I  had  not  supposed  that  much  allusion  would  be 
made  to  these  matters,  and  I  have  not  a  memorandum  of  the  par* 
ticular  place  where  they  may  be  found. 

Senator  Benedict —  Tliey  are  not  in  the  testimony. 

Mr.  Prindle — Perhaps  not  fully.  It  is  often,  I  think,  referred 
to  in  the  testimony,  the  proceedings  of  the  convention.  I  think  it 
is  referred  to  in  the  evidence.  It  was  by  Mr.  Glover.  I  may  be 
mistaken,  but  I  am  quite  certain  it  is  referred  to  in  the  testimony 
somewhere.  The  counsel  traveled  a  little  outside  of  the  evidence, 
and  I  did  not  know  but  the  Senate  might  possibly  permit  me  to 
answer  it. 
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Senator  Tiemann  —  Go  ahead. 

Senator  Benedict — By  all  means;  I  did   not  know   but  I  had 
overlooked  the  fact. 

Mr.  Prindle  —  Of  course  it  will  be  necessary  for  me  to  occupy 
considerable  time  in  the  summing  up  of  this  case  on  the  part  of  Uie 
respondent,  much  more  than  I  had  intended.  I  did  not  suppose 
that  the  Senate  would  be  dependent  upon  what  counsel  might  say 
for  their  knowledge  of  this  case.  Counsel  seem  to  carry  the  idea 
that  senators  will  not  examine  this  evidence,  and  even  senators  who 
were  present  when  this  evidence  was  tal^en  would  probably  not 
understand  the  case,  unless  it  was  fully  gone  over  on  the  part  of 
counsel.  I  had  entertained  no  such  idea.  I  had  supposed  that  it 
would  be  only  the  duty  of  the  counsel  in  this  case  to  call  the 
attention  of  the  Senate  to  the  leading  facts  in  the  graver  charges 
that  are  made,  and  certain  principles  of  law,  and  that  the  summing 
up  would  be  brief;  but  since  seven  hours  have  already  been 
occupied  by  the  counsel  on  the  other  side,  and  more  time,  I  know  - 
not  how  much,  will  be  by  the  distinguished  counsel  who  is  to  fol- 
low'me,  it  will  be  absolutely  necessary  that  I  shall  consume  con- 
siderable time  in  going  into  this  evidence,  though  not  to  the 
extent  that  tlie  counsel  who  has  already  summed  up  has  done. 
Let  me  call  your  attention,  before  going  into  the  particular 
charges,  to  the  circumstances  surrounding  the  case.  After  these 
charges  were  made  in  this  political  convention,  they  were  taken 
up  and  published  in  the  newspapers.  That  I  believe  is  in  evidence 
These  charges  were  also  published  in  pamphlet  form,  in  a  pamph- 
let, entitled,  '^  The  Mill  of  Extortion,"  and  scattered  tlirough  the 
length  and  breadth  of  Chenango  county,  and  not  only  through 
Chenango  county,  but  in  different  portions  of  the  State.  The 
county  of  Chenango  was  raked  over,  as  I  might  say,  with  a  tine  tooth 
comb.  Every  person  who  had  ever  paid  money  into  the  surrogate's 
office  during  the  time  the  respondent  had  held  office,  was  interro- 
gated as  to  the  money  that  had  been  paid,  whether  for  stamps ; 
whether  for  services :  whether  for  publication  fee  or  any  thing  else. 
The  rumor  went  abroa  1  that  the  respondent  had  been  robbing  the 
people  of  Chenango  county,  and  naturally  enough  many  persons 
who  paid  money  into  that  office  thought  they  might  have  been 
wronged.  They  would  go  back  two  or  three  years,  three  or  four 
years  perhaps,  to  some  partly  forgotten  and  never  fully  understood 
transaction  where  they  had  paid  money  into  the  surrogate's  office ; 
and  call  up  the  facts  as  best  they  could.  Then  parties  who  were 
opposed  to  the  election  of  the  respondent,  went  about  into  every 
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school  diBtrlct  and  procured  affidavitoto  be  inade;  that  were  pub- 
lished in  the  papers  and  in  this  pamphlet.  These  affidavits  were 
drawn  by  the  personal  enemies  of  the  respondent,  by  reckless  per- 
sons, and  the  facts  were  distorted-;  the  affidavits  were  pat  in  such  shape 
as  to  show  the  facts  in  the  worst  possible  light  for  the  respodent.  In 
many  cases  there  was  no  truth  whatever,  and  in  some  cases  there  was 
some  truth  in  the  affidavit.  Kow,  when  parties  come  here  to  swear, 
before  the  Senate,  they  have  been  guided  in  their  testimony  by  these 
old  affidavits  they  have  once  made  ;  they  thought  it  was  necessary 
to  testify  consistently ;  to  testify  as  they  did  before.  These  affida- 
vits have  been  a  guide  and  a  memorandum  for  their  testimony  before 
the  Senate ;  and  it  is  not  strange  that  the  facts  should  be  distorted ; 
it  is  not  strange  that  parties  should  mistake  the  facts ;  not,  perhaps, 
having  understood  what  really  had  transpired  in  the  surrogate's 
office,  or  having  forgotten  what  did  actually  transpire.  We  have 
had  no  notice  beforehand  as  to  the  witnesses  who  were  to  be  exam- 
ined here ;  no  list  of  witnesses  was  furnished.  They  were  picked  up 
in  different  parts  of  tho  county.  They  had  made  a  statement,  made 
affidavits  beforehand^  and,  of  course,  whether  their  statements  were 
true  or  false ;  whether  they  were  mistaken  or  otherwise,  it  was  a 
very  difficult  case  to  meet.  Mr.  Eay,  during  most  of  this  time,  had 
been  in  the  office,  and,  in  most  instances,  of  course,  was  the  only 
witness  who  could  bo  called  on  the  part  of  the  respondent.  No 
matter  how  mistaken  the  witness  who  comes  hero  might  be  as  to  the 
circumstances  —  as  to  the  facts  —  Mr.  Kay,  in  a  majority  of  cases, 
was  the  only  person  the  respondent  could  rely  upon  to  throw  any 
light  upon  the  transaction  whatever — transactions  occurring  months 
and  years  beforehand  —  susceptible,  perhaps,  of  the  clearest  explana- 
tion, yet,  often,  that  explanation,  perhaps,  could  not  be  fully  fur- 
nished. Now,  with  these  general  remarks  I  will  proceed  to  the 
consideration  of  the  charges.  Mr.  President,  I  desire  very  much, 
before  discussing  them,  that  there  should  be  all  the  senators  here, 
or  mainly  all  who  are  to  vote  upon  this  question.  I  don't  know 
whether  they  are  all  present  now  or  not.  I  thought  they  were  not 
at  the  time  I  commenced  my  remarks,  and  unless  they  are  all  pres- 
ent, or  nearly  so,  I  should  prefer  to  postpone  until  morning. 

Senator  Mdrpht  —  Mr.  President :  I  think  the  request  is  reasona- 
ble, at  all  events.  I  have  got  enough  of  this  case  for  one  day,  and 
I  move  the  Senate  do  now  adjourn. 

Senator  Chatfield  —  Mr.  President:  I  hope  that  motion  will  be 
withdrawn  a  moment. 
182 
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Senator  Mukphy  —  I  will  withdraw  it  if  you  wish  to  make  any 
remarks,  but  I  insist  upon  the  motion  being  made. 

Senator  Chatfield  —  ]^r.  President :  I  desire  to  move  that  we 
go  into  executive  session. 

Senator  Mubphy  —  Mr.  President :  I  .have  no  objection  to  that 

Senator  Chatfield  —  Mr.  President :  I  do  now  move  that  we  go 

into  executive  session. 

Senator  D.  P.  Wood  —  Mr.  President:  We  have  got  all  the 
senators  here  present  now  that  we  have  had  to-day.  We  have  got 
probably  as  many  as  we  shall  have  present  upon  this  hearing  at  any 
time  until  the  hearing  is  closed.  After  it  is  closed,  of  course,  we  can 
take  such  time  for  the  final  decision  of  it  as  we  see  fit,  either  do 
it  at  once  or  wait  until  we  get  a  full  Senate ;  but  it  appears  to  me, 
sir,  the  proper  business  in  hand  now  is,  to  dispose  of  this  case.  It 
has  dragged  its  slow  length  along  through  a  whole  year  nearly,  and 
it  appears  to  me  it  is  more  important  than  any  executive  session. 
We  have  now,  at  least,  three-quarters  of  an  hour  that  may  be  con- 
sumed in  this  argument.  The  counsel  are  here  in  the  Curtis  case, 
which  is  set  down  for  to-morrow ;  the  witnesses  will  be  here  to- 
morrow to  a  very  large  number,  at  the  expense  of  the  State.  The 
best  we  can  do,  if  we  continue  our  sitting  for  another  three-quartere 
of  an  hour  or  an  hour,  we  cannot  get  at  the  Curtis  case  before  to- 
morrow afternoon.  If  we  adjourn  now,  very  likely  we  shall  lose 
the  entire  day,  to-morrow,  so  far  as  the  Curtis  case  is  concerned,  and 
we  shall  have  a  large 'number  of  witnesses  here  at  a  great  inconven- 
ience to  themselves  and  at  a  great  expense  to  the  State.  Mr.  Presi- 
dent, it  appears  to  me  that  we  ought  to  go  on  with  this  case. 

Senator  Lewis  —  Mr.  President :  I  move  as  an  amendment  to  the 
motion  of  the  senator  from  the  twenty-fourth,  that  the  argument 
-continue  until  nine  o'clock,  and  that  then  we  go  into  executive  ses- 
sion. 

The  question  was  submitted  on  the  amendment  of  Senator  Lewis, 
and  it  was  declared  carried. 

The  question  was  submitted  on  the  motion  of  the  senator  from 
the  twenty-fourth  as  amended,  and  it  was  declared  carried. 

The  Pkesidknt  —  Mr.  Prindle  will  proceed  in  his  argument  until 
nine  o'clock. 

Mr.  Prindle  —  Mr.  President :  I  will  first  call  the  attention  of 
the  Senate  to  the  seventeenth  charge,  intending  not  to  discuss  to 
any  extent  the  minor  charges ;  I  had  proposed  to  take  the  more 
serious  charges  and  go  through  with  them,  and  I  will  read  that 
charge  in  words  as  follows : 
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**  That  on  the  6th  day  of  August,  A.  D.  1868,  at  the  town  of 
Norwich,  in  the  county  of  Chenango  and  State  of  New  York, 
Horace  G.  Prindle,  then  being  county  judore  and  surrogate  of  the 
aaid  county,  and  tlie  will  of  one  Benjamin  Hook  having  been  duly 
admitted  to  probate  by  and  before  said  surrogate,  and  letters  testa- 
mentary having  been  duly  issued  to  Esther  Hook,  widow  of  said 
deceased  (and  now  Esther  Russell),  unmindful  of  the  duties  of  his 
said  office  and  of  his  oath  of  office,  and  for  his  own  private  gain 
and  advantage,  did  corruptly,  willfully  and  fraudulently  persuade 
and  induce  the  said  Esther  Hook  (now  Esther  Bussell),  executrix 
of  said  last  will  and  testament  (she  being  then  an  old  lady  of  the 
ago  of  sixty-eight  years  and  upward,  and  relying  upon  the  said 
surrogate  for  counsel  and  advice  in  reference  to  her  duties  as 
executrix  of  said  estate),  to  sell  to  him,  the  said  surrogate,  $1,500 
in  United  States  5-20  bonds  belonging  to  said  estate,  at  a  sum 
greatly  below  their  actual  market  value,  to  wit,  for  their  face  and 
a  small  amount  of  unpaid  and  accrued  interest,  said  surrogate  well 
knowing  that  said  bonds  were  then  worth  in  the  market  a  pre- 
minm  of  upward  of  $130,  over  and  above  what  he  paid  for  the 
same,  and  well  knowing  that  the  said  Esther  Hook,  executrix  as 
aforesaid,  could  get  the  full  value  of  the  same  at  the  (National  Bank 
of  Norwich,  where  said  bonds  were  then  deposited  for  safe-keeping, 
by  walking  to  said  bank,  a  distance  of  about  forty-rods ;  that  said 
surrogate,  fearing  that  if  said  executrix  went  to  said  bank  after  the 
bonds  herself,  she  might  learn  that  said  bonds  were  worth  the  pre- 
mium aforesaid,  persuaded  said  executrix  to  give  him,  the  said  sur- 
rogate, an  order  therefor  in  writing,  indorsed  upon  the  deposit  ticket 
of  said  bonds ;  and  that  on  the  26th  day  of  December,  18C8,  said 
surrogate  presented  said  order  to  said  National  Bank  of  Norwich,  ' 
and  gave  therefor  a  receipt  indorsed  upon  the  deposit  book  of  said 
bank  in  the  following  form,  to  wit :  "  Rec'd  fifteen  hundred  5-20 
bonds  opposite  per  order  of  and  for  Esther  Hook,  executrix  of  Ben- 
jamin Hook,  deceased,  Dec.  26,  1868.  H.  G.  Prindle ;"  and  on  the 
same  day  had  said  bonds  transferred  to  his  own  private  account  at 
said  bank,  and  on  the  2d  day  of  November,  1869,  drew  said  bonds 
from  the  bank  aforesaid,  and  exchanged  them  for  New  York  and 
Oswego  Midland  railroad  bonds,  at  the  office  of  the  treasurer  of  said 
railroad,  in  Norwich,  New  York,  for  his  own  use  and  benefit, 
thereby  corruptly  and  unlawfully  making  for  his  own  private  use 
and  advantage  out  of  said  estate  about  the  sum  of  $300. 

Now,  the  leading  characteristics  of  that  charge  are  that  he  will- 
fully and  fraudulently  persuaded  and  induced  said  Esther  Hook  to 
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sell  said  bondB,  \^ell  knowing  that  said  bonds  were  then  worth  in 
the  market  a  premium  of  upward  of  $130 ;  well  knowing  that  she 
could  get  the  full  value  of  the  same  at  the  National  Bank  of  Nor- 
wich, fearing  that  if  she  went  to  the  bank  she  might  learn  the 
bonds  were  worth  a  premium,  persuaded  her  to  give  him  an  order 
in  writing  indorsed  upon  the  deposit  ticket  of  said  bonds,  etc.  I 
say  if  you  examine  the  evidence  in  this  case  critically,  and  compare 
it  with  that  charge,  that  tliere  is  scarcely  a  word  in  the  cfaai^  as 
shown  by  the  evidence  of  Mrs.  Kussell  herself.  I  say  that  the  trans- 
action, as  narrated  by  Mrs.  Kussell,  is  a  simple  business  transaction, 
wholly  outside  of  the  surrogate's  duties  or  official  duties,  and  that 
there  is  no  pretense  of  any  legal  fraud  on  the  part  of  the  respondent 
in  that  transaction,  and  there  can  be  none,  and  I  can  show  it  from 
the  evidence  given  by  Mrs.  Hook,  I  think,  and  the  other  evidence  in 
the  case.  I  suppose  the  respondent  is  not  to  be  convicted  because  he 
happened  to  deal  with  a  woman  who  is  sixty-eight  years  old.  That 
charge  might  do  to  go  into  a  political  campaign,  that  the  respondent 
purchased  bonds  of  a  woman  and  a  widow  who  is  sixty-eight  yean 
old,  but  it  is  hardly  to  be  considered  a  crime  before  this  body.  The 
respondent  had  a  right,  as  a  citizen  of  the  country,  to  purchase  the 
bonds  of  a  woman  and  a  widow,  and  a  person,  sixty-eight  years  old, 
if  he  saw  fit  to  do  it  and  she  saw  fit  to  sell  them  to  him.  That  is 
not  crime.  That  was  not  fraud  in  itself.  Now  she  came  to  the  sur- 
rogate's  office  for  the  purpose  of  having  the  will  of  her  husband, 
Benjamin  Hook,  proved,  five  days  before  she  was-  married  to  her 
present  hnsband,  Mr.  Kussell,  although  she  carries  the  idea  that 
Benjamin  Hook,  her  former  husband,  was  constantly  in  her  mind, 
and  that  his  death  was  brought  constantly  to  her  afiections  and  her 
feelings.  I  submit  to  this  Senate  whether  five  days  before  her  second 
marriage  she  might  not  have  had  her  second  husband  fully  as  much 
in  her  mind  as  her  first  husband.  This,  you  recollect,  was  on  the 
5th  of  August,  and  she  was  married  on  the  10th. 

Senator  Tiemann — You  don't  mean  to  say  the  marriage  of  the 
second  husband  was  five  days  after  the  marriage  of  the  first  husband  t 

Mr.  Prindlb  —  No,  sir;  I  mean  to  say  it  was  five  days  after  the 
selling  of  the  bonds,  and  five  days  after  the  proof  of  the  will  of  the 
first  hnsband. 

Senator  Mubpht  —  How  long  had  the  first  husband  been  dead! 

Mr.  Pbinolb  —  I  call  the  attention  of  the  senator  to  the  323d  page : 

''  Q.  When  was  it  that  your  first  husband  died?  A.  He  died  four 
years  ago  last  January,  the  19th  day  of  the  month. 
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Q.  When  were  joa  married  the  last  time?  A.  The  10th  of 
Avgnat. 

Q.  What  year  t  A.  In  the  same  jekr ;  ttij  hnsband  died  on  the 
19th  of  Jannaiy,  and  the  August  following  I  was  married  again." 

Senator  TisMAnK  —  That  is  pretty  good. 

Mr.  Pbindlb  —  This  transaction  occurred  on  the  5th  of  August. 

Senator  MgGowan  —  Whtit  was  her  age  ? 

Mr.  Fkendle  —  She  was  sixty-eight  years  of  age.  This  idea  that 
had  been  instilled  into  the  old  lady's  mind  so  industriously  by  these 
malcontents,  that  she  thought  it  was  the  surrogate  business,  and  she 
was  80  overcome, by  her  thinking  about  her  former  hnsband  in  the 
inrrogate's  oiBce,  was  made  up  for  the  occasion ;  perhaps  not  for 
this  occasion,  but  it  was  made  up  for  the  campaign  and  argued  in  the 
campaign,  and  the  counsel  has  induced  the  old  lady  to  come  here 
innocently  and  swear  to  it.  I  was  really  glad  that  the  old  lady  was 
brought  here,  because  senators  who  were  present  had  a  chance  to  see 
her;  had  a  chance  to  know  just  what  kind  of  a  woman  she  was ;  she 
was  not  enfeebled  by  age ;  a  woman  that,  in  the  terrible  heat  of  that 
time,  could  come  here  from  Chenango  county  and  give  her  evidence 
with  all  the  vigor  that  she  gave  it,  was  not  enfeebled  either  in  mmd 
or  body ;  a  woman  of  great  personal  vigor  and  strength,  I  will  say, 
both  of  mind  and  body,  notwithstanding  some  peculiarities  she 
showed  here.  She  was,  and  is,  a  woman  perfectly  competent  to 
attend  to  her  own  interests ;  perfectly  competent  to  transact  busi- 
ness ;  understanding  herself  well,  so  far  as  business  afiairs  are  con- 
cerned, much  better  than  most  ladies  under  such  circumjBtances.  She 
had  a  man  with  her,  a  grandson,  present  at  the  time,  aiding  and 
assisting  her,  if  necessary,  to  do  this  business  and  to  consummate 
this  bargain.  It  was  her  grandson ;  I  don't  recollect  his  name,  but 
he  was  a  man  -^  an  able-bodied  man ;  a  man  oamjpoe  mentisj  I  sup- 
pose; nothing  appears  to  the  contrary  —  the  person  for  whom  she 
desired  this  ready  money,  who  was  going  to  start  west  within  five 
days  and  invest  the  money  in  property  at  the  west ;  he  was  present 
during  this  transaction,  ready  to  assist  this  lady  with  his  advice, 
with  his  counsel,  to  take  care  of  her  interests  if  necessary^  so  that 
the  respondent  was  not  dealing  with  a  feeble  old  lady  alone,  who 
did  not  understand  her  rights,  as  has  been  so  often  represented*  I 
may  say  here  that  the  purchase  of  these  bonds  on  the  part  of  the 
respondent  was  not  an  official  act ;  had  nothing  to  do  with  his  duties 
as  county  judge  or  as  surrogate.  All  the  evidence  shows  that  the 
surrogate  business  was  completed,  absolutely  completed,  before  any 
thing  was  said  about  the  bonds.    I  will  not  stop  to  call  the  attention 
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of  the  Seivate  to  the  evidence  upon  that  point  now  ;  but  jon  will 
recollect  the  old  lady,  in  her  narrative  of  tlie  event,  said  nothing 
about  any  bonds  until  after  the  will  was  proved  and  the  business  all 
completed.  I  say  another  thing,  the  respondent  did  not  take  advan- 
tage of  her  ignorance.  She  knew  there  was  a  premium  on  them  as 
well  as  he  did.  At  page  319  she  says,  '^  Well,  I  was  ignorant;  I 
never  once  thought  that — well,  I  wasiscared,  to  tell  the  truth,  and 
to  expose  my  ignorance."  The  old  lady  hardly  ought  to  have  sworn 
to  that.  Is  there  a  member  of  this  Senate  who  heard  her  evidence 
on  that  stand  that  believes  the  old  lady  was  ever  scared  ?  Perhaps 
she  thought  she  was  when  she  gave  her  evidence  ^ere,  but  I  would 
like  to  see  the  place  where  she  could  be  scared.  "  I  don't  know  that 
I  thought  of  the  premium  at  that  time ; "  that  is  what  she  testified 
to  at  one  point.    By  Mr.  Stanton,  on*  the  same  page  (319) : 

^^  Q.  6t)  on  and  state  just  what  occurred  ?  A.  Well,  as  I  stated, 
I  received  the  money  and  I  never  thought  a  word  about  this  pre- 
mium ;  my  grandson  whispered  to  me  and  said  '  grandma ; '  I  don't 
know  but  he  done  this  when  the  judge  was  after  the  money." 

'^  My  grandson  whispered  to  me  and  said  ^  grandma.' "  No,  she 
thought  again,  ^'  I  don't  know  but  he  done  this  when  the  judge  was 
after  the  money,"  so  that  it  appears  that  she  and  her  grandson  talked 
the  matter  over  about  the  premium  whilst  the  judge  was  gone  oot 
of  the  office  to  raise  the  money,  and  yet  it  is  undertaken  to  carry  the 
idea  that  she  did  not  think  about  the  premium  and  did  not  know 
about  the  premium.  At  the  bottom  of  page  322 1  call  the  attention 
of  the  Senate : 

'^  Q.  Did  your  grandson  mention  any  thing  about  the  preminml 
A.  I  don't  recollect  as  he  mentioned  any  thing  about  it  to  Mr.  Prin- 
die  particularly,  but  he  spoke  low  to  me  about  it,  and  I  told  him  not 
to  interfere  with  Mr.  Prindle's  business  at  all.  I  supposed  Mr. 
Prindle  was  to  do  the  whole  business,  and  I  did  not  wish  him  to 
interfere  with  the  business  at  all." 

Now,  did  the  old  lady  know  any  thing  about  the  premium  or  did 
she  not  I  She  testifies  atone  time  she  didn't  think  about  it,  she 
was  scared.  At  another  time  she  says  her  grandson  spoke  to  her 
low  about  the  premium.  At  another  time  she  says,  while  Mr. 
Prindle  was  gone  after  the  money  he  told  her  about  the  premium} 
and  yet  she  testifies  she  did  not  think  about  the  premium.  Are 
senators  prepared  to  say  upon  evidence  of  this  kind  that  the  respond- 
ent took  advantage  of  this  old  lady  —  of  her  ignorance,  when  her 
grandson  told  her  repeatedly  or  spoke  to  her  repeatedly  about  the 
premium  t    See  also  page  826.     I  call  the  attention  of  senatore  to 
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that  page ;  question  by  Senator  Perry :  "  How  soon  after  you  sold 
the  bonds  to  the  judge  did  it  occur  to  yon  that  there  was  a  premium 
due  upon  them  ? "  She  had  already  stated  that  her  grandson  whis- 
pered to  her  and  told  her  of  it  while  the  judge  was  gone,  and  in 
answer  to' the  se'nator's  question,  she  says :  "  when  I  got  ont  into  the 
wagon  with  my  grandson  he  says,  'grandma,  what  have  you  done 
to-day?'  Did  you  return  and  see  the  judge  about  it?  No,  sir; 
because  I  had  made  the  bargain  then  and  I  did  not  make  any  such 
child's  bargains."  Now  is  there  any  taking  advantage  of  the  igno- 
rance of  this  person  and  the  grandson  in  regard  to  the  premium  ? 
Let  us  look  a  little  furtlier  at  her  testimony.  And  I  call  the  atten- 
tion of  senators  to  page  825 : 
"  By  Senator  Palmer  : 

Q.  Do  you  know  whether,  when  your  husband  bought  these  bonds, 
be  paid  par  for  them  ?  A.  We  paid  a  premium  on  these  bonds,  and 
my  husband  complained  about  the  premium,  too." 

She  knows  that  fact  now.  Did  not  she  know  it  when  she  sold 
the  bonds? 

**  Q.  Can  you  tell  what  the  premium  was  ?  A,  No,  I  cannot  tell 
you  any  thing  about  it ;  if  you  knew  how  I  was  situated  under  such 
circumstances,  when  I  was  expecting  my  husband  to  die  every  day, 
you  would  not  expect  me  to  remember  it;  we  got  Elihu  Thompson 
to  attend  to  thebond  business,  and  my  attention  was  not  upon  bonds 
or  upon  money  ;  it  was  upon  my  husband ;  so  please  excuse  me  about 
my  memory  in  that  respect. 

Q.  You  don't  remember  how  much  premium  you  paid  ?  A.  I 
don't,  but  I  know  my  husband  felt  dissatisfied.  He  said  it  was  a 
very  big  premium. 

Q.  Are  you  sure  you  paid  a  premium  ?    A.  Oh,  yes ;  I  know  it. 

Q.  Did  it  occur  to  you  then,  when  you  went  to  dispose  of  them, 
that  they  might  be  worth  a  premium  ?  A.  I  was  not  thinking  any 
thing  about  premium  at  the  time  I  sold  them.  I  was  thinking  that 
this  was  surrogate  business  all  the  time.  Now)  that  is  the  truth.  I 
acknowledge  that  I  am  an  ignorant  old  lady,  but  that  is  the  truth, 
gentlemen." 

What  an  answer  to  make  I 

"  Q.  If  you  had  thought  of  it,  would  you  have  known  that  they 
were  worth  a  premium  ?  A.  No,  sir ;  I  should  not  have  let  them 
go  short  of  the  premium." 

She  testified  she  should  not  let  them  go  short  of  the  premium  in 
ease  she  thought  of  it. 
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'^  Q.  You  don't  nnderBtand  me ;  yon  say  you  bought  these  bonds, 
and  paid  a  premium  for  them  ?    A.  Mr.  Hook  did. 

Q.  And  then  I  asked  whether  if  you  had  thought  of  the  premiutii 
that  had  been  paid  for  them,  you  would  have  known  that  they  were 
worth  a  premium  ?  A.  Why,  I  would  have  known  if  I  had  thonght 
any  thing  about  it." 

Now  can  it  he  possible  that  anybody  can  daim  that  she  was 
deceived,  and  did  not  know  about  the  premium  upon  these  bonds; 
didn't  know  there  was  a  premium  upon  these  bonds;  and  didn't 
have  it  in  her  mind  when  her  grandson  spoke  to  her  about  it  oil 
these  different  occasions,  when  she  sold  the  bonds  ? 

Senator  Murphy  —  Mr.  Prindle  :  I  was  not  here  when  this  testi- 
mony was  taken,  and,  therefore,  I  have  to  grope  my  way.  Is  it  the 
fact  that  this  was  her  own  property  and  not  the  property  of  the 
estate  of  her  first  husband  2 

Mr.  Pbindle — I  claim  it  was  her  own  property,  but  came  to  her 
by  the  will  of  her  first  husband. 

Senator  D.  P.  Wood  —  Willed  direct  to  her  by  her  husband  t 

Mr.  Pbindle — I  will  allude  to  that  before  I  get  through  with  this 
charge.  It  is  alleged  as  an  important  portion  of  this  charge  that  he 
persuaded  her  to  sell  him  these  bonds.  What  was  the  fact?  Sena- 
tor Perry  asked  this  question  :  ^'  How  did  you  come  to  take  that 
certificate  with  you  that  day  ?  for  what  purpose  did  you  take  it?" 
It  will  be  recollected  by  senators  that  she  had  a  certificate  from  the 
bank  showing  that  these  bonds  were  deposited  in  the  bank.  I  am 
reading  from  page  825 : 

"  A.  I  will  tell  you ;  we  got  started  part  of  the  way  for  Norwich, 
when  all  at  once  it  struck  my  mind,  and  I  said  to  myself, '  Now  I 
am  going  right  there,- and  I  don't  know  bat  what  it  would  be  a  good 
idea  for  me  to  help  this  boy ;  I  will  take  it,  and  if  I  dispose  of  it, 
well  and  good,  and  if  I  don't  dispose  of  it,  well  and  good ;'  I  didn't 
consult  him  about  it ;  had  I  done  so  he  could  have  said  at  once, 
^  Grandma,  1  will  take  those  bonds ;'  but  I  didn't. 

Q.  Then  did  you  turn  and  go  back  and  get  the  certificate?  A. 
Yes,  sir;  I  stopped  at  Mr.  Miller's,  and  my  grandson  went  and  got 
the  certificate. 

Q.  And  then  you  took  it  to  Judge  Prindle's  oflice  ?    A,  Yes,  sir. 

Q.  When  you  got  there,  who  first  spoke  about  the  certificate,  yon 
or  he  ?    A.  I  cannot  tell. 

Q.  Did  you  tell  him  that  you  had  the  certificate  ?  A.  I  cannot 
toll ;  I  think  it  likely  enough  that  I  did. 

Q.  Did  yon  tell  him  that  you  wanted  to  dispose  of  those  bonds? 
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A.  Tee,  sir;  I  presume  that  I  did  tell  him  that  I  was  going  to  the  * 
bank  for  that  purpose ;  I  think  I  did. 

Q.  Did  jon  show  him  the  certifioate  then  f  A.  I  don't  know 
-whether  I  did  or  not" 

'  They  charge  that  he  persuaded  her  to  sell  these  bonds  when  the 
proof  is  that  she  started  and  got  part  way  to  Norwich  village  with 
her  grandson,  and  then  happened  to  think  that  she  desired  to  sell 
these  bonds  to  procure  the  money  for  her  grandson  to  take  west,  and 
they  both  stopped,  and  the  grandson  went  back  and  procured  this 
certificate  for  the  very  purpose  of  bringing  it  to  Norwich  to  dispose  . 
of  these  bonds  and  obtain  the  money  on  that  day.  Did  the  respond- 
ent persuade  her  to  sell  the  bonds  ?  Is  there  any  proof  of  that  kind  ? 
Who  first  suggested  the  sale  of  the  bonds  ?  Did  the  respondent  ? 
On  page  330  I  read  as  follows : 

^^  Q.  Who  suggested  the  sale  of  the  bonds  to  Judge  Frindle!  A. 
I  can't  recollect  whether  or  not  I  mentioned  it  first,  or  whether  my 
grandson  did,  bnt  I  think  I  done  it  myself,  for  I  didn't  allow  him 
to  have  any  thing  to  do  with  it." 

She  swears  distinctly  that  she  thinks  she  first  suggested  the  sale  of 
the  bonds  to  Judge  Frindle.  Is  the  charge  proved  that  the  respond- 
ent persuaded  her  to  sell  these  bonds !  Is  there  any  thing  in  sup- 
port of  such  a  charge !  Now,  the  evidence  in  the  case*  shows  that  the 
respondent  did  not  know  what  the  premium  was  upon  those  bonds. 
I  call  the  attention  of  senators  to  page  879.  I  believe  the  counsel 
has  already  read  the  respondent's  own  evidence  on  that  branch,  show- 
ing that  he  did  not  know  what  the  premium  was  on  these  bonds. 
(Pp.  879  and  897.)  He  did  not  deal  in  bonds,  although  he  h^d  at 
one  time  previously  purchased  a  few  United  States  bonds,  once  in 
his  life.  He  was  not  watching  the  newspapers  like  some  of  these 
men  who  have  furnished  money  here  to  carry  on  this  prosecution 
for  the  purpose  of  seeing  what  the  price  of 'l)onds  were. 

Senator  Bbnxdiot — Mr.  Frindle,  does  it  appear  here  why  she 
went  to  the  surrogate's  office  about  these  bonds  I    I  don't  remember. 

Mr.  Fkikdle — It  appears  she  went  to  the  surrogate's  office  for  the 
purpose  of  having  the  will  proved ;  that  she  took  with  her  this  cer- 
tificate showing  she  had  the  bonds  deposited  for  the  purpose  of  sell- 
ing the  bonds. 

Senator  BENEDicr — Was  not  the  will  proved  ? 

Mr.  Fbindlb — It  was  after  the  will  was  proved  that  same  day. 

After  the  business  was  completed,  she  swears  she  suggested  the  sale 

of  the  bonds  to  the  respondent  according  to  the  best  of  her  recolleo- 

tion.    I  was  saying  the  respondent  is  not  a  man  who  watches  the 
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newspapers  to  see  the  price  of  bonds.  He  did  not  know  any  thing 
about  the  price  of  bonds ;  he  had  some  idea,  probably,  there  was  a 
premium  upon  the  bonds;  he  testifies  be  did  not  know  how  much 
the  premium  upon  these  bonds  were;  neithei*,  probably,  did  Mrs. 
Bussell ;  their  information  was  the  same  upon  that  point.  He  was 
not  purchasing  the  bonds  to  sell  again,  to  make  money  upon  them. 
He  has  told  you  under  what  circumstances  those  bonds  were  par- 
chased.  He  has  told  you  of  the  arrangement  he  had  with  Mr. 
Dibble  in  regard  to  his  payment  in  United  States  bonds  of  certain 
amounts  due  upon  a  mortgage.  At  the  time  that  mortgage  was  dae 
these  bonds  were  at  par,  and  I  will  speak  Upon  that-  point  right 
here.  Mr.  Dibble  was  a  tanner  and  currier,  doing  business  in  the 
village  of  Norwich ;  he  purchased  the  tannery  of  the  respondent, 
and  gave  back  a  mortgage,  and  the  mortgage  became  due  several 
years  ago ;  but  Mr.  Dibble  was  making  money,  as  was  supposed 
then,  in  his  business j  he  desired  not  to  pay  this  mortgage;  he 
desired  to  use  the  money  for  capital  in  his  business,  to  make  more 
with.  The  respondent  had  a  right  to  call  upon  him  for  the  money 
due  upon  the  mortgage ;  he  wanted  to  invest  it  in  government  bonds ; 
preferred  to  have  it  invested  in  government  bondsi  Dibble  says  to 
him,  let  mo  use  this  money,  let  me  use  it  to  make  money  with  in 
my  business,  and  if  bonds  increase  in  value  I  will  pay  you,  when  I 
come  to  pay  this  mortgage,  in  government  bonds  at  par.  I  will  pay 
the  premium ;  let  me  use  this  money.  That  was  the  arrangement 
that  the  respondent  had  with  Dibble,  and  the  counsel  talks  about 
the  statute  of  usury.  I  ask  if  there  was  any  thing  wrong  in  that 
arrangement  of  the  respondent  and  Dibble  ?  any  thing  morally 
wrong  even  in  the  transaction  ?  If  there  was,  I  fail  entirely  to  see 
it.  Now,  when  Mrs.  Hobk  was  anxious  to  sell  these  bonds,  the 
respondent  at  once  thought  of  the  arrangement  he  had  with  Mr. 
Dibble ;  he  tells  the  old  lady  that  he  thinks  he  knows  where  the 
money  can  bo  obtained.  He  goes  to  see  Dibble ;  he  tells  him  about 
the  matter,  and  Dibble  goes  to  the  bank  to  raise  the  money,  and 
they  consent  to  give  him  the  money  if  the  respondent  will  indorse 
the  note,  which  is  done,  and  tbe  money  is  raised  and  the  bonds  are 
purchased,  really  for  the  benefit  of  Mr.  Dibble,  if  he  honestly 
intended  to  carry  out  the  honest  contract  he  had  made  in  regard  to 
the  payment  of  this  mortgage,  and  the  respondent  was  not  benefited 
one  cent  by  the  transaction.  A  desperate  effort  was  made  in  this 
case  on  behalf  of  the  prosecution  to  show  that  the  respondent  went 
to  the  bank  that  day  for  the  purpose  of  ascertaining  the  price  of 
those  bonds,  but  the  attempt  not  only  failed,  but  showed  condo. 
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siveljy  I  think,  that  he  did  not  go  to  the  bank  on  that  day  at  all. 
Warren  Newton  and  Albert  C.  Latham,  one  the  cashier  and  the 
otiier  the  teller  of  the  bank,  were  produced  here  as  witnesses  for  the 
pnrpose  of  fastening,  if  possible,  upon  the  respondent  knowledge  of 
the  amount  of  premium  upon  these  bonds,  on  that  5th  of  August 
Mrs.  Bussell  swears  that  at  the  time  the  money  was  paid  to  her — at 
the  time  the  bonds  were  purchased — she  delivered  over  the  certifi- 
isate  tQ  the  respondent.    On  page  320  she  says : 

"  By  Mr.  Stanton  : 

Q.  Did  you  sign  or  notice  this  certificate  of  deposit  of  the  bonds  t 
A.  (Hesitatingly)  I  declare  I  can't  remember. 

Q.  You  delivered  that  to  him,  did  you  ?  A.  Yes,  sir;  I  handed 
that  to  him  myself. 

Q.  At  the  time  of  the  payment  of  the  money  ?    A.  Yes,  sir." 

They  prove  positively,  unqualifiedly,  that  at  the  time  the  money 
was  paid  and  the  transaction  completed,  the  bonds  purchased,  she 
delivered  over  into  his  hands  this  certificate.  That  she  did  not  do 
it  before  that.  Now,  both  Mr.  Latham  and  Mr.  Newton  testified 
that  the  first  time  he  came  into  the  bank  he  had  the  certificate  in 
Ilia  hand.  I  call  your  attention  to  the  evidence  of  Mr.  Latham  on 
page  330 : 

*^  Q.  I  understand  you  to  say  that  Judge  Prindle  called  there  to 
inquire  the  value  of  those  bonds!  A.  You  misunderstood  me;  his 
first  question  was  if  the  bonds  were  there. 

Q.  Then  he  had  this  certificate  with  him,  did  het  A.  Yes,  sir; 
then  he  made  the  inquiry  what  the  bonds  were  worth ;  the  first  ques- 
tion was  if  the  bonds  were  there  in  the  possession  of  the  bank  at 
the  time." 

.Mr.  Latham  distinctly  says  that  the  first  time  he  came  there  to 
inquire  about  the  bonds,  in  any  manner  whatever,  he  had  the  cer- 
tificate in  his  hand, 'and  he  never  carried  the  certificate  to  the  bank 
of  Norwich  until  he  had  completed  the  purchase  of  those  bonds, 
because  that  was  the  time  the  certificate  was  delivered  to  him.  Here 
is  Mr.  Latham's  evidence  on  page  331: 

'•  Senator  Perry — I  had  jnst  propound^  this  question  to  the  wit- 
ness :  whether,  during  the  first  interview,  any  thing  was  said  by 
Judge  Prindle  to  the  witness  or  to  Mr.  Newton  as  to  the  manner  in 
which  this  order  should  be  drawn,  in  order  to  transfer  these  bonds, 
and  he  is  now  giving  an  answer  to  that  question. 

The  WrrNBSS  —  I  supposed  that  I  had  stated  that — that  he 
brought  this  ticket,  and  Mr.  Newton  replied  that  he  wished  the 
receipt  of  Mrs.  Hook,  the  widow  of  Mr.  Hook,  upon  the  books  of 
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the  bank.  That  is  onr  usual  rule ;  that  the  receipts  are  taken  oppo- 
site of  the  credits  of  the  parties  to  whose  name  thej  stand.  Hr. 
Newton  replied  that  he  knew  that  her  husband  was  dead,  and  that 
he  wished  the  receipt  upon  the  books  of  the  bank." 

He  says  he  brought  the  certificate.  Here  is  the  evidence  of  Mr. 
Newton  on  page  332 :  ^^  Did  he  speak  of  these  particular  bonds,  or 
bonds  of  a  similar  character — ^"  • 

ThePEEsroENT — The  hour  of  nine  o'clock  having  arrived,  the 
Chair  declares,  if  there  is  no  motion  made  in  regard  to  it,  the  farther 
consideration  of  this  case  postponed  until  to-morrow  morning  at  10 
o'clock.     The  Senate  will  now  resolve  itself  into  executive  session. 


Albaht,  Ntmemher  23, 1872. 
The  Senate  met  at  10  o^clock,  ▲.  m.,  pursuant  to  adjournment 
The  Clbbk  called  the  roll  and  eighteen  senators  annoanced  their 
presence. 

The  Pbesident — Counsel  for  the  respondent  will  proceed  willi 
his  argument. 

Mr.  E.  H.  PsiNDLB  resumed  his  argument  as  follows : 
Mr.  P&BSiDENT  AND  Senatobs  :  At  the  time  of  the  adjournment 
last  evening,  I  was  calling  the  attention  of  the  Senate  to  the  evi* 
dence  at  pages  328,  330,  331  and  332,  under  the  seventeenth  charge, 
to  show  that  according  to  the  evidence  of  the  cashier  of  the  Bank  of 
Norwich,  and  the  teller  of  the  Bank  of  Norwich,  the  respondent 
had  this  certificate  in  his  hand  at  the  time  he  first  called  at  that 
bank.  And  inasmuch  as  he  took  the  certificate  at  the  time  the  pu^ 
chase  was  ^ade,  he  must  have  purchased  the  bonds  previous  to 
going  to  the  bank,  establishing  the  fact  that  the  respondent  did  not 
go  to  the  bank  and  ascertain  the  amount  of  premiums  previous  to 
the  purchase. 

Mr.  Latham  testifies  at  page  828,  that  he  thinks  respondent  said 
he  had  purchased  the  bonds,  at  the  first  interview.  The  transfer 
upon  the  books  in  the  bank  was  made  December  26th,  as  I  think, 
although  in  one  place  in  £he  printed  case  I  see  it  is  put  down  as  of 
the  16th ;  I  think  the  transfer  was  made  December  26, 1868 ;  bonds 
were  purchased  on  the  6th  of  August.  Mr.  Latham  recoUects  this 
first  interview  as  two  or  three  months  previous  to  that  time.  Mr. 
Latham  also  testifies  that  Mr.  Newton  wanted  the  receipt  of  Mrs. 
Hook  at  the  first  interview  (pages  328  and  831) ;  Mr.  Newton  recol- 
lects this  at  the  second  interview,  at  the  time  of  the  transfer  on  the 
books  of  the  bank.    Perhaps  it  is  of  but  little  consequence  which 
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witness  is  correct  in  that  respect ;  bat  it  will  be  noticed,  if  Mr. 
Latham  is  correct  that  Mr.  Newton  desired  the  receipt  of  Mrs. 
Hook,  the  respondent  could  easily  have  complied  with  that  desire 
by  going  to  Mrs.  Hook  while  she  was  still  in  the  village  of  Nor- 
wich, and  procnring  a  receipt ;  but  the  receipt  never  was  procured, 
and  this  order  that  was  obtained  at  the  time  was  used  instead  of  the 
receipt.  Neither  Mr.  Latham  nor  Mr.  Newton  pretend  to  know 
whether  he  had  purchased  the  bonds  at  the  time  of  the  first  inter- 
view or  not,  except  that  Mr.  Latham  swears  he  thinks  he  told  him 
he  had  purchased  the  bonds.  The  respondent  swears  he  had  no 
interview  with  him  in  the  bank  until  a  long  time  after  the  transao- 
tion.    (Pages  899,  900.) 

Now,  Mrs.  Bussell  testifies  that  he  said  he  purchased  the  bonds, 
or  he  would  purchase  the  bonds  for  orphan  children,  or  something 
to  that  effect,  at  page  818.  The  respondent  has  testified  as  to  what 
he  did  tell  her  in  regard  to  infants.  Now  the  respondent  never  said 
any  thing  about  orphan  children.  He  never  used  any  such  expres- 
aon  as  that  to  the  old  lady.  He  told  her  that  at  some  time  previous 
he  had  had  funds  of  infants  in  his  hands,  but  that  he  had  none  then. 
How  comes  she  by  this  expression  in.  relation  to  orphan  children  f 
Why,  that  was  something  that  was  talked  about  to  the  citizens  of 
Chenango  county  during  the  campaign.  She  has  had  those  terms 
instilled  into  her  mind.  She  never  heard  them  from  the  lips  of 
this  respondent.  Why  should  the  respondent  tell  her  that  he  was 
purchasing  the  bonds  with  the  funds  of  infant  children  t  Why 
should  the  respondent  tell  her  that  falsehood  ?  What  could  he  hope 
to  gain  by  that!  Is  it  to  be  supposed  that  this  woman  was  willing 
to  sell  her  bonds  for  less  than  they  were  worth,  because  she  sup- 
posed she  was  selling  them  for  the  benefit  of  orphan  children  t  No  I 
If  she  had  desired  to  be  benevolent  Jtoward  orphan  children,  she 
would  undoubtedly  have  selected  those  who  had  no  money,  .who 
had  no  funds  in  the  hands  of  the  surrogate;  she  would  have  selec- 
ted the  destitute  orphan  rather  than  those  who  had  funds  in  the 
hands  of  the  surrogate.  This  talk  about  orphan  children,  I  repeat,  is 
something  that  she  learned  during  the  campaign ;  something  that 
was  gotten  up  foF  the  purpose  of  prejudicing  voters  at  the  election 
last  fall.  Now,  the  bonds,  as  I  have  already  remarked,  were,  to  all 
intents  and  purposes,  her  bonds,  as  she  testifies.  I  call  your  atten- 
tion to  pages  323  and  828 ;  at  the  bottom  of  page  322 : 

"  Q.  This  property  was  all  willed  to  you,  was  it  ?    A.  Yes,  sir. 

Q.  So  that  no  other  person  had  any  interest  in  it  t  A.  No  one 
had  any  claim  at  all,  not  the  least  particle." 
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The  respondent  also  testifies  that  she  told  him  there  were  no  debts ; 
there  were  no  others  to  complain  of  this  transaction.  T]^e  respond- 
ent's evidence  on  that  point  may  be  found 'at  page  897. 

Now,  it  has  been  claimed  on  the  part  of  the  counsel  that  these 
bonds  belong  to  the  estate  of  Mr.  Hook ;  but  I  say,  under  this  eri- 
dence,  and  in  accordance  with  the  facts,  as  they  appear,  these  bonds 
practically  and  to  all  intents  and  purposes  belonged  to  Mrs.  Hook, 
and,  as  she  says,  no  person  had  any  interest  in  them  whatever  except 
herself  —  not  a  particle,  to  use  her  own  language.  They  were  willed 
to  her ,  by  the  will  of  Benjamin  Hook ;  the  will  had  been  proved ; 
letters  testamentary  had  been  issued  to  her ;  the  business  was  all 
completed ;  every  thing  had  been  done  in  the  surrogate's  office  that 
ever  was  to  be  done.  The  old  lady  testifies  that  there  was  no  neces- 
sity for  any  appraisal;  no  inventory  made  and  no  settlement  of  the 
estate  before  the  surrogate  contemplated,  and  none  has  ever  been 
made  or  ever  will  be  made.  She  was  the  executrix,  of  this  will,  and 
the  legatee  to  whom  the  bonds  were  given. 

Senator  Benedict  —  Sole  executor  I 

Mr.  Prindle  —  Sole  executor.  Now,  whether  these  bonds  may 
be  said  to  be  in  her  hands  at  that  time  as  executrix,  or  as  legatee,  is 
a  matter  of  no  sort  of  practical  consequence. 

Whether  she  is  presumed,  as  executrix,  to  have  delivered  these 
over  to  herself  as  legatee,  and  to  hold  them  as  legatee,  or  whether 
she  held  them  as  executrix,  is  of  no  practical  account.  They  were 
hers  as  legatee  as  much  as  they  ever  will  be,  and  if  she  should  live 
to  be  100  years  old  no  change  will  take  place.  They  were  here; 
no  other  person  interested  in  them.  She  had  a  right  to  dispose  of 
them  as  she  saw  fit,  and  the  respondent,  because  he  happened  to 
hold  the  office  of  surrogate,  was  in  no  way  prohibited,  as  a  citizen, 
from  purchasing  those  bonds  jf  he  saw  fit  to  do  it.  Now,  the  fact 
'  that  a  year  or  two  afterward,  the  respondent  exchanged  these  bonds 
for  the  bonds  of  the  Midland  Railroad  Company  has  nothing  to  do 
with  this  case.  It  makes  no  difference  what  was  done  with  the 
bonds  by  the  respondent  afterward.  He  did  exchange  them  for 
bonds  of  the  Midland  railroad,  although  Mr.  Mason  testifies  that  he 
sent  them  to  New  York.  I  will  call  your  attention  to  his  evidence, 
merely  to  show  that  Mr.  Mason  is  mistaken,  at  page  345 : 

'*  Q.  Do  you  know  Judge  Prindle  had  the  bonds  sent  to  New 
York?    A.  Yes,  sir. 

Q.  Are  you  sure  of  that?    A.  Yes,  sir. 
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Q.  Didn't  he  exchange  them  for  Midland  bonds!  A.  No,  sir; 
took  Midland  bonds  in  exchange,  but  they  were  sent  to  New  York 
for  him." 

Now  I  will  call  yoar  attention  to  page  893.  Yon  fiad  thp  receipt 
of  the  treasurer  of  the  Midland  Bailroad  Company,  which  showa 
precisely  what  the  transaction  was,  and  it  shows  how  easy  a  matter 
it  is  for  a  witness  to  be  totally  mistaken  in  regard  to  a  transaction 
that  occurred  years  ago.  Here  is  an  intelligent  young  man  (Mr. 
Mason),  a  clerk  in  the  railroad  office,  swearing  to  a  transaction  that 
occurred  in  1869,  that  he  was  personally  knowing  to,  and  swearing 
positively,  and  yet  totally  mistaken  in  regard  to. that  transaction. 
Now,  if  he  can  be  mistaken  in  regard  to  that  transaction,  may. not 
other  witnesses,  who  have  poorer  memory  perhaps  than  Mr.  Mason, 
be  mistaken  in  regard  to  the  transactions  that  they  testify  to  ?  But 
I  read  the  receipt : 

"  NlCW  YOBX  AND   OSWSGO  MiDLAND  .RaILBOAD, 

Tbbasuseb's  Office, 
NoBWiCH,  N.  Y.,  November  2, 1869. 

Received  of  H.  G.  Prindlo  $10,700  in  5-20  U.  S.  Government 
bonds,  and  $100  in  currency,  for  which  consideration  I  do  hereby 
agree  to  deliver  to  said  Prindle  $13,000  of  the  |irst  mortgage  bonds 
of  the  New  York  and  Oswego  Midland  railroad  on  demand. 
November  2, 1869. 

.  WALTER  M.  CONKEY, 

Trenewrer!'* 


Senator  Tiemaitn  —  Does  it  say  that  $10,000  as  a  part  of  Mrs. 
Hook's  bonds  t  . 

Jir.  Fbindle — ^  I  think  the  bonds  were  included  in  that  exchange. 
I  do  not  consider  it  is  very  material.  My  main  object  in  calling 
your  attention  to  this  evidence  was,  to  show  how  easy  a  matter  it 
was  for  a  witness  to  be  totally  mistaken  in  regard  to  a  transaction, 
and  to  show  that  you  ought  to  look  with  caution  upon  evidence 
given  by  witnesses  here,  of  transactions  which  occurred  years  ago. 

Senator  BsiftDior  —  How  does  the  witness  state  the  transaction  ? 
•  Mr.  Pbindle  —  He  states  positively  that  the  respondent  sent  the 
bonds  to  the  city  of  New  York  to  ha?ve  them  sold,  aad  there  pur- 
chased bonds  of  the  Midland  Railroad  Company,  while  the  receipt 
shows  that  they  were  exchanged,  and  the  agreement  was  that  Mid- 
land railroad  bonds  were  to  be  delivered  in  exchange. 
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The  Midland  Bailroad  Company  sent  them  to  New  York.  If  yoa 
read  the  receipt  you  will  see  just  what  the  transaction  was. 

Senator  Benedict — That  don't  say  they  sent  them  to  New  York, 

Mr.  P%[NDLB  —  No,  it  does  not,  but  I  suppose  they  did  in  fact. 

Mr.  Stanton — It  shows  that  the  Midland  bonds  were  to  be 
delivered  at  a  future  date.  That  is  what  Mr.  Mason  testifies  to  sub- 
stantially. 

Mr.  Pbindlb — I  will  not  spend  any  more  time  on  this  charge;  it 
is  a  transaction  that  occurred  years  ago ;  a  simple  business  transac- 
tion ;  totally  disconnected  with  the  official  duties  of  the  respondeat, 
and  in  my  humble  judgment  a  charge  that  should  never  have  been 
brought  before  this  body. 

I  will  next  call  your  attention  to  the  fifth  charge ;  where  the  re^ 
spondent  brought  a  suit  in  the  Supreme  Court  for  Austin  Barrowa, 
an  executor,  contrary  to  the  statute. 

Now,  there  is  no  doubt  that  the  respondent  did  bring  the  action  con- 
trary to  the  statute.  -  Mr.  Barrows'  evidence  may  be  found  at  page 
346.  I  remark  in  the  first  place  in  regard  to  his  charge  that  thia 
was  not  an  official  act  on  the  part  of  the  respondent  as  surrogate. 
It  was  an  act  as  an  attorney  and  counselor  of  the  Supreme  Court  of 
the  State  of  New  York ;  and  if  the  respondent  is  responsible  at  all 
for  having  brought  this  suit  he  is  responsible  as  an  attorney  and 
counselor  of  the  court,  and  not  otherwise.  I  remark  in  the  second 
place  that  he  did  not  violate  the  law,  as  charged,  corruptly  or  will- 
fully, because  he  did  not  know  there  was  such  a  law. 

Now,  it  is  utterly  impossible  that  he  could  have  acted  willfully  ; 
that  he  could  willfully  violate  a  statute  without  knowing  that  there 
was  such  a  statute.  Impossible  that  he  could  do  it  willfully  and 
corruptly  without  knowing  that  there  was  such  a  statute,  and  he 
testifies,  at  page  898,  that  he  did  not  know  of  this  statute. 

^'  Q.  Did  it  occur  to  you  that  there  was  any  statute  forbidding  you 
to  so  act  ?  A.  I  did  not  know  there  was  any  such  statute  until 
this  trouble  commenced ;  there  have  been  but  two  or  three  inatan- 
oes  where  I  have  ever  done  it  at  all ;  I  was  employed  in  some  caeea 
before  my  election  which  I  tried  afterward,  where  executors  and 
administrators  were  concerned ;  had  I  known  of  th#8tatute,  I  most 
certainly  should  not  have  done  it." 

Now,  I  saj^  that  probably  not  one  lawyer  in  twenty  knew  any 
thing  about  this  law,  and  I  speak  from  considerable  experience  as  to 
the  vie\i^  of  other  lawyers  upon  this  point,  for  I  have  heard  the 
case  talked  of  a  great  deal  among  lawyers,  and  I  ventni'e  to  say  that 
not  one  lawyer  in  twenty,  in  the  State  of  New  York,  knew  that 
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there  was  a  statute  forbidding  surrogates  to  appear  where  executors 
were  concerned. 

There  is  no  charge  made  of  ignorance  in  this  case.  Yon  are  not 
Asked  to  remove  the  respondent  beeause  he  is  ignorant,  although  he 
was  ignorant,  in  common  with  the  great  majority  of  lawyers,  of 
this  statute,  and  I  call  the  attention  of  the  Senate  to  the  fact  that 
even  as  eminent  a  jmrist  as  Judge  Boardraan,  who  was  a  witness  in 
this  case,  had  never  had  his  attention  called  to  this  statute,  and  did 
not  know  of  it.  He  did  not  know  whether  the  law  applied  to  such 
a  case  as  this,  and  so  testified  in  your  hearing,  and  I  call  your  at- 
tention to  his  evidence  at  page  614  : 
"  By  D.  P.  Wood  : 

Q.  Judge  Boardman,  had  you  known,  or  had  it  occurred  to  you 
that  the  attorney  was'  the  surrogate,-  having  jurisdiction  of  this  estate 
abont  which  this  order  was  made,  would  you  have  made  the  order  ? 
A.  I  think  I  should ;  I  hardly  know  whether  I  should  or  not 

Q.  Perhaps  my  question  was  not  quite  full  enough ;  had  you 
been  apprised  of  all  the  facts  that  you  now  have  in  relation  to  the 
attorney  being  surrogate  of  the  county  of  Chenango,  would  you  then 
have  granted  the  order  ?  A.  I  never  had  my  attention  called  to  the 
statute  prohibiting  them  in  acting  in  such  cases ;  and,  perhaps,  if 
my  attention  had  been  called  to  it,  when  I  had  looked  at  the  statute, 
I  should  certainly  have  been  governed  by  that,  whatever  it  was ;  but 
I  could  not  say  whether  it  applies  to  such  a  case  of  which  you  speak 
of  now." 

Now,  it  so  happened  that  Judge  Boardman,  as  is  probably  known 
to  many  of  the  lawyers  of  this  Senate,  had  been  county  judge  and 
eorrogate  himself.  He  has  been  for  years  a  justice  of  the  Supreme 
Court,  adorning  the  bench  of  the  Supreme  Court  by  his  eminent 
learning  and  ability,  and,  even  after  all  this  excitement,  and  these 
publications  in  the  newspapers  in  regard  to  this  case  throughout 
the  State,  comes  before  you  and  testifies  that  his  attention  has  never 
been  called  to  the  statute,  and  he  did  not  know  whether  it  applied 
to  this  case  or  not,  or  whether  he  would  have  granted  the  order  or 
not  if  he  had  been  apprised  of  the  statute,  or  if  he  had  been  apprised 
of  the  facts,  but  he  thought  he  would.  Are  you  going  to 
remove  the  respondent  in  this  case  because  innocently  he  prac- 
ticed law*  in  the  Supreme  Court,  not  knowing  of  this  statute, 
and  not  intending  any  thing  willfully  or  corrupt;  intending  no 
violation  of  the  statute,  when  as  eminent  a  jurist  as  Judge  Board- 
man  comes  before  you  and   says  he   knows   nothing  of  it?     It 
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seems  to  me  hardly  possible  that  senators  can  be  brought  to 
such  action.  Bear  in  mind  that  the  charge  in  this  case  is  not 
that  the  respondent  took  an j  exorbitant  fee ;  not  that  he  charged 
too  much  ;  not  that  he  has  taken  any  thing  wrongfully  out  of  the 
executor  or  the  estate,  but  that  he  willfully  and  corruptly  violated 
the  law,  and  that  is  the  only  charge ;  a  charge  that  the  facts  dis- 
prove beyond  all  question.  Now,  will  you  say  that  he  charged  too 
much  in  this  case ;  that  he  obtained  too  large  a  fee?  Where  is  the 
proof  of  it  ?  Has  a  witness  been  called  upon  the  stand  to  testity  that 
the  services  were  not  worth  $350 — the  whole  expense  of  the  suit- 
services  of  both  attorneys  and  the  disbursements  of  the  case)  Not 
one  I  The  only  proof  upon  this  point  is  the  evidence  of  George 
W.  Bay,  an  attorney  and  counselor  of  the  Supreme  Court,  who 
says  that  the  services  were  amply  worth  that  amount,  and  that  is 
the  only  proof  upon  that  point  in  the  case;  but  there  is  no  cliarge 
that  he  chai^ged  too  much.  The  gist  of  the  charge  is  entirely 
"onproven.  # 

The  counsel  said  in  his  opening  *^  I  need  not  say  to  lawyers  in 
this  Senate,  that  no  gross  sum  of  that  kind  could  be  ordered  to  aoj 
attorney  in  a  case  of  that  kind,  but  that  the  fees  and  costs  of  anj 
attorney,  legitimately  employed,  must  have  been  taxed  under  the 
law,  and  could  not  be  fixed  in  the  gross  sum."  (Page  288  of  the 
oounsePs  opening.)  And  when  he  came  to  sum  up  the  cause,  he  tells 
you  how  much  could  have  been  properly  charged  under  the  fee  bill 
according  to  the  Code.  Well,  the  counsel  spoke  with  a  great  deal  of 
assurance.  He  say6  that  he  need  not  tell  the  lawyers  of  this  Senate 
that  no  such  gross  sum  could  be  allowed.  I  agree  with  him,  that  he 
need  not  tell  them  so, 'because  he  was  entirely  in  error.  He  misap- 
prehended the  law.  He  differs  with  the  judges  of  the  Court  of 
Appeals  upon  this  question,  as  I  will  show  yon.  I  read  from  the 
28th  New  York  Reports,  page  189,  Rom  v.  Rose  Asdooiatitm*  I 
will  read  only  a  few  words  from  the  opinion  of  Judge  Mullin.  I 
desire  to  call  the  attention  of  the  lawyers  of  the  Senate  particnlarly 
to  his  language : 

Senator  Mubpht — Is  that  a  case  that  has  already  been  cited ! 

Mr.  Pbindlb — ^No,  sir.  ^^  It  is  true  that  the  Code  makes  provision 
for  an  extra  allowance,  in  cases  in  which  equity  heretofore  granted 
such  allowance  to  trustees  and  others.  But  such  allowance  is  not 
given  to  a  trustee,  unless  he  is  plaintiff  and  recovers  judgment  If 
he  is  defendant  and  succeeds  in  his  defense,  or  if  he  is  plaintiff  and 
is  defeated,  he  is  jiot  entitled  to  any  indemnity.  It  was  never  the 
intention  of  the  legislature  to  compel  a  trustee  to  carry  on  litigation 


d 


TBIAL  OP  HORACE  Q.  PttlNDLB  106T 

in  defense,  or  for  the  enforcement  of  the  rights  of  the  person  or 
estate  represented,  out  of  his  own  pocket.  Such  a  rule  wonld  put 
an  end  to  all  trusts,  for  the  want  of  persons  to  accept  the  burdens- 
and  responsibilities  of  them.  "No  man  would  take  upon  himself  the 
cares  of  the  estates  of  others,  knowing  that  he  must  bear  the  expenses 
of  litigation  without  indemnity.  I  entertain  no  doubt  but  that  it  is 
still  in  the  power  of  the  courts  having  equity  jurisdiction  to  allow  to- 
trustees  and  others,  suing  or  defending  in  autre  drotty  such  reason- 
able counsel  fees  and  disbursements,  in  addition  to  the  costs  given 
,by  the  Code,  as  they  may  deem  sufficient  to  indemnify  them  against 
loss.  Nor  do  I  doubt  tliat  such  courts  have  the  power  to  award 
costs  to  any  or  all  of  the  persons  made  parties  in  actions  for  th& 
construction  of  wills,  and  in  relation  to  charities,  as  they  shall  deem 
proper,  the  jurisdiction  of  those  courts  to  award  costs  not  having; 
been  interfered  with  by  the  Code." 

Evidently,  Judge  MuUin,  with  the  Court  of  Appeals,  diffei*ed 
with  the  counsel  who  opened  and  summed  up  this  cause,  although 
he  spoke  with  so  much  assurance  on  that  point.  There  is  no  doubt- 
about  the  law.  This  was  not  a  case  where  costs  should  be  taxed 
under  the  fee  bill  according  to  the  Code.  It  was  a  proper  case  for 
a  gross  allowance  such  as  the  court  saw  fit  to  make,  and  the  counsel 
is  entirely  mistaken  in  his  idea  of  the  law  applicable  to  the  case» 
You  recollect  what  the  langusTge  of  the  court  was  "  in  actions  for 
the  construction  of  wills,  and  in  relations  to  charities,"  this  precise 
case,  and  I  will  call  your  attention  to  the  will. 

Senator  Benedict — Was  there  any  hearing  in  court  in  this  case  t 

Mr.  Pbindlb — The  order  was  obtained  at  court. 

Senator  Bexedict — That  was  under  the  stipulation,  as  I  under- 
stand. 

Mr.  Prindle — There  was  no  stipulation  in  regard  to  costs. 

Senator  Bexedici — ^Was  the  case  itself  ever  heard  in  court  ? 

Mr.  Pbindlb — It  was  brought  up  in  coui*t  on  a  stipulation  and 
judgment  taken. 

Senator  Benedict — That  was  not  a  hearing,  of  course.  ^ 

Mr.  Pbindlb — There  was  a  hearing,  of  course,  but  the  evidence 
was  not  taken  because  the  judgment  was  taken  upon  a  stipjilation^ 
but  the  costs  were  awarded  by  the  court  without  any  stipulation  in 
regard  to  costs. 

Senator  Ambs — Was  that  particular  subject  called  to  the  attention 
of  the  court  1 

Mr.  Pbindlb — The  way  the  evidence  stands  is  this :  This  was  a: 
case  occurring  several  years  ago ;  Judge  Boardman  has  been  called 
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I  paid  out  of  that  $37  and  some  cents  that  I  got,  and  it  was  all 
included  in  that  charge  of  $50 ;  the  ac-oount  showa  it. 

Q.  Didn't  Mr.  Barrows  pay  you  more  than  the  $84.57?  A.  No, 
sir. 

Q.  Didn't  he  pay  yon  a  small  sum  which  was  coming  out  of  hia 
^wn  fees  in  the  case?  A.  Not  a  cent;  he  declined  to  do  it;  he 
didn't  decline ;  I  didn't  ask  him  to ;  but  he  said  he  didn't  want  to 
pay  any  thing  out  of  his  own  pocket,  for  he  hadn't  got  pay  enoagh 
in  the  case  already  to  satisfy  him  for  his  trouble,  and  I  don't  think 
he  did  ;  he  was  to  a  good  deal  of  trouble  and  expense  in  the  matter, 
snd  his  commission  was  small  compared  to  the  work  he  did ;  I  don't 
think  he  got  too  much  pay. 

Q.  How  did  you  come  to  be  employed  by  the  defendants  to 
4ippeiir  for  them  in  the  matter  ?    A.  I  think  it  was  sujggested  by  me. 

Q.  Suggested  by  you  ?  A.  I  think  so ;  no,  I  think  not ;  I  think 
it  was  suggested  by  Judge  Prindle  that  if  some  attorney  could  be 
•obtained  to  appear  for  all  the  defendants,  it  would  save  publication 
fee,  and  it  would  be  no  worse  to  the  estate  to  pay  a  lawyer  for 
services  in  the  matter  than  it  would  be  to  pay  it  td  the  printers  for 
publication  fee,  and  he  went  to  work  then  and  got  all  these  consents. 

Q.  Then  you  appeared  for  the  defendants  at  the  suggestion  of 
Judge  l^rindle,  first  getting  their  permission  to  appear?  A!  I  think 
I  said  I  got  their  permission ;  I  did  not  appear  at  the  suggestion  of 
•Judge  Prindle. 

Q.  Did  those  defendants  pay  you  any  thing  for  your  services  ?  A^ 
No,  sir ;  not  a  cent. 

Q.  Then  your  pay  for  services  in  this  suit  came  from  Judge 
Prindle  ?    A.  Yes,  sir. 

Q.  How  much  did  he  pay  you  ?  A.  Seventy-five  dollars  for  my 
services  in  that  suit  as  attorney  for  the  defendants." 

It  will  be  recollected  that  he  also  paid  him  $25  in  the  matter  of 
the  final  accounting,  so  that  $100  out  of  the  $850  went  to  the 
attornev  for  the  defendant. 

'^  Q.  Were  you  at  Cooperstown  at  the  time  that  order  was  obtained 
at  the  term  of  court?  *  A.  I  couldn*t  tell;  I'have  been  at  Coopers- 
town  at  court." 

On  page  800  it  says : 

"Q.  You  never  paid  any  further  attention  to  that  part  of  it?  A. 
I  considered  it,  for  all  the  .costs  to  me,  and  Judge  Prindle,  and  tor 
«11  the  costs  and  trouble  in  the  matter,  fair  and  honest ;  Mr.  Bar- 
rows thought  it  was  fair,  and  he  said  he  was  willing  it  should  go  so." 

That  is  the  only  evidence  there  is  in  this  case  in  regard  to  the 
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▼alne  of  the  services.  The  only  evidence  is  that  it  was  worth  that 
amount.  Well,  some  attorneys  might  consider  $250  a  large  amount 
for  the  services  and  the  expenses,  and  some  would  consider  it  a  small 
amount.  Attorneys'  view%  differ,  and  they  put  different  value  on 
their  services. 

It  appeu's,  in  evidence,  that  the  respondent  had  to  travel  to  Coop- 
erstown,  and  in  those  days,  before  we  had  any  railroads,  it  was  worth 
quite  an  amount.  But  there  is  no  charge  —  no  evidence  that  the 
services  were  not  worth  the  sum  received.  There  is  nothing  to  act 
upon  in  relation  to  that  matter.  And  if  a  man  is  to  be  removed 
from  office  because,  at  some  time  in  hi^life  he  has  charged  more 
than  he  ought  as  a  lawyer,  I  am  afraid  few  of  us  would  escape,  if  we 
should  get  into  office.  « 

Senators  —  That's  so ;  that's  so. 

Mr.  Pkindlb  —  It  is  natural  enough  for  a  lawyer  to  take  a  large 
fee,  if  he  can  get  one.  The  best  lawyers  in  the  State  of  New  York, 
and  the  best  lawyers  in  the  whole  country,  sometimes  charge  an 
extraordinary  fee,  and  receive  it. 

Senator  Tiemann  —  They  don't  always  get  the  biggest. 
Mr.  Pbindle  —  No,  they  do  not,  but  as  a  general  rule  I  think  attor- 
neys charge  as  much  as  they  can  get.  The  counsel  who  summed  up 
this  cause  seemed  to  Jiave  such  a  prejudice  against  this  young  man, 
Mr.  Kay,  whom  you  have  seen  before  you,  gentlemen,  that  he  actually 
thought  he  had  no  business  to  practice  law  in  the  Supreme  Court, 
and  he  linds  fault  becfiuse  Mr.  Say  was  attorney  for  the  defendants 
and  appeared  as  attorney  for  defendants.  The  charge  is  broadly 
made  that  he  appeared  without  any  authority,  and  when  Mr.  Ray 
was  upon  the  stand  he  asked  him  the  question,  ^^  By  what  authority 
did  you  appear  for  these  defendants?  Did  you  have  written 
authority?"  Mr.  Raysays, "  I  did,  sir,"  and  he  produced  a  bundle  of 
papers  here  showing  ample  authority ;  a  large  number  of  papers  from 
all  of  these  defendant^,  showing  that  he  was  regularly  employed  by 
every  defendant  for  Vhom  he  appeared,  and  had  regular  written 
anthori:  V  for  it.  What  becomes  of  this  charge  that  the  surrogate's 
clerk,  without  any  authority  from  these  defendants,  appeared? 
Will  the  gentleman  pretend  to  claim  that  George  W.  Ray,  holding 
authority  froni  the  Supreme  Court  to  practice  in  that  court,  had  no 
right  to  appear  for  these  defendants,  because,  if  you  please,  he  was 
the  clerk  of  the  surrogate?  Conceding  that,  for  the  sake  of  the 
argument,  ho  had  just  as  good  a  right  to  appear  for  the  defendants 
as  the  counsel  upon  the  other  side  if  he  had  had  these  written  author- 
ities, and  if  any  one  is  to  be  responsible  for  what  occurred  in  that 
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Buit  —  if  any  fault  is  to  be  found  on  the  part  of  these  defendants^ 
let  them  look  to  their  attorney  who  is  responsible  to  them ;  no  other 
person  is  responsible ;  this  judgment  was  taken  upon  his  stipulation ; 
have  they  found  any  fault — have  these<defendants  found  any  fauit 
with  the  action  of  this  attorney  in  the  matter  t  Is  there  any  evi- 
dence of  it?  Who  finds  fault  in  regard  to  this  transaction  t  Who 
has  a  right  to  complain  ?  Certainly  nobody  but  these  defendants* 
Who  was  the  attorney  who  conducted  the  proceedings  1  Who  stip- 
ulated t  If  any  fault  is  to  be  found,  and  anybody  is  to  be  held 
responsible  for  this  transaction,  let  the  parties  who  have  a  right  to  com- 
plain hold  their  attorney  responsible  and  look  to  him  for  the  remedy* 
Now,  this  is  one  of  the  cases  in  which  if  a  man  was  ever  going  to 
charge  a  respectable  fe8  he  would  do  it.  All  the  specific  legacies  in 
this  will  were  paid,  and  the  remainder  was  to  be  divided  among  & 
number  of  societies.  Suppose  the  costs  had  been  reduced  $50  or 
$100,  and  the  small  balance  had  been  divided  up  among  these  dif- 
ferent societies,  what  would  it  have  amounted  to !  I  say  it  is  one 
of  those  cases  in  which  a  lawyer,  if  he  wis  ever  going  to  charge'  a 
respectable  fee,  would  be  very  likely  to  do  it.  Now,  there  is  no 
pretense  in  this  case  that  this  order  was  irregolarly  obtained  of  the 
Supreme  Court  fixing  the  amount  of  the  costs.  There  is  no  pretense 
that  the  judge  was  deceived ;  there  is  no  pretense  that  there  waa 
irregularity  about  it.  The  prc»ceedings  were  all  regularly  conducted 
in  open  court,  and  whatever  the  respondent  did  in  that  matter  he 
did  simply  as  an  attorney  and  counselor  of  the  court,  and  not  in  any 
other  official  capacity.  Upon  this  point  I  call  your  attention  to  the 
evidence  of  Judge  Boardman,  at  page  614 : 
"By  Mr.  Mtoatt: 

Q.  I  wish  to  ask  you  one  question  ;  can  you  state  here  with  cer- 
tainty that  Judge  Prindle  did  not' state  to  you  the  amount  of  costs 
and  counsel  fees  that  were  fixed  f  A.  Oh,  no,  sir,  I  cannot ;  I  have 
no  recollection  about  it  at  all." 

Judge  Boardman  does  not  pretend  to  swear  that  Judge  Prindle 
did  not  tell  him  at  the  time  the  order  was  obtained  the  exact  amount 
of  the  counsel  fee  and  costs ;  no  pretense  ^at  there  is  any  irregu- 
larity ;  no  pretense  that  there  was  any  fraud  upon  the  part  of  the 
respondent  in  obtaining  this  judgment. 

Now,  I  will  call  your  attention  to  another  fact,  that  these  parties 
who  were  defendants  were  scattered  over  a  wide  extent  of  territory, 
and  that  a  great  deal  of  trouble  was  necessarily  taken  to  get  service 
or  admission  of  service  upon  them ;  one  of  them,  yon  recollect, 
resided  in  Turkey,  and  they  were  scattered  far  and  wide ;  it  was 
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worth  fiomething  to  bring  this  suit ;  there  wae  something  depending 
upon  it ;  title  to  real  estate  was  involved,  and  it  was  worth  something 
to  bring  this  snit  and  conduct  it  to  judgment ;  and  the  lawyer  has 
not  been  found  to  come  before  this  body  and  swear  that  it  was  not 

• 

worth  the  amount  received.  Now,  I  say  that  every  thing  the  respond- 
ent did  in  tiiis  case  he  did  as  an  attorney  and  counselor  of  the 
Supreme  Court,  except  uppn  the  iinal  accounting.  I  say  that  ho 
gained  nothing  by  the  fact  that  he  was  surrogate ;  he  did  not  obtain 
any  power  to  recover  these  costs  from  the  fact  that  he  was  surrogate ; 
he  had  no  advantage  in  that  respect  over  what  he  would  have  had  if 
he  had  not  been  surrogate.  He  obtained  that  order ;  did  the  fact 
that  he  was  surrogate  help  him  to  obtain  it  ?  He  obtained  it  as  an 
attorney  and  counselor.  The  judge  did  not  know  that  he  was  the 
surrogate.  He  never  thought  of  his  being  a  surrogate.  Was  it  to 
his  advantage  in  this  transaction  that  he  was  the  surrogate?  Not  at 
all !  He  gained  nothing  at  all  by  it.  He  did  what  any  other  counsel 
would  have  done,  obtained  the  order  for  judgment  for  $350.  Now, 
then,  how  stands  it  on  the  accounting?  Counsel  says  he  allowed 
the  $850.  Would  any  other  surrogate  have  refused  to  allow  $350 
paid  by  the  executor  in  accordance  with  a  judgment  of  the  Supreme 
Oourt  ?  Could  any  other  surrogate  have  done  different  than  to  have 
allowed  that  sum  ?  Certainly  not.  The  executor  paid  that  sum  in 
obedience  to  the  order  of  the  Supreme  Court ;  in  obedience  to  the 
order  of  the  Supreme  Court  commanding  him  to  pay  the  $350. 
Oonld  this  surrogate  or  any  other  surrogate  refuse  to  allow  that 
ram  on  his  final  accounting?  Most  assuredly  not.  Therefore,  I 
say  every  thing  the  respondent  did  in  this  case,  he  did  as  an  attorney 
and  counselor  of  the  Supreme  Court,  and  is  responsible  to  this  court, 
and  not  in  any  other  capacity.  Technically,  he  violated  the  law. 
He  did  not  know  the  law.  I  have  no  doubt  that  the  lawyers  in  this 
Senate  know  of  surrogates  who  have  brought  suits  in  behalf  of  exeo- 
ntors  and  against  executors  repeatedly.  I  know  of  instances  in 
which  they  have  done  it ;  done  it  in  violation  of  the  statute,  but  not 
willfully  or  corruptly ;  not  knowing  or  thinking  of  the  law. 

I  will  here  notice  the  fiftieth  charge,  because  it  is  in  relation  to 
the  violation  of  the  same  statute,  and  there  is  some  proof  that  in  two 
or  three  other  instances  the  respondent  brought  or  tried  suits  where 
executors  were  concerned.  In  one  or  two  cases  the  suits  were  com- 
menced by  him  before  he  was  elected,  and  finished  up  after  he  was 
elected,  and,  according  to  Mr.  Newton's  theory  of  the  law,  he  would 
have  no  jurisdiction  in  those  cases  as  surrogate,  and  he  would  have 
to  try  the  cases  and  finish  them.    There  was  one  case  where  I  was 
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attorney  on  behalf  of  the  plaintiff.  The  suit  was  brought  against 
Mr.  Handle,  executor  of  William  Snow,  by  Bela  B.  Gotten,  for  services 
rendered  to  the  deceased  during  his  last  sickness,  and  the  simple 
question  to  be  tried  was,  what  were  those  services  worth?  My 
duties  at  the  time  called  me  away,  so  I  could  not  try  the  cause 
myself,  and  my  partner  not  being  in  the  habit  of  summing  up  cases, 
the  respondent  came  in  and  summed  up  the  cause.  No  person 
thought  of  his  violating  the  law.  I  never  thought  of  it.  The  judge 
who  tried  the  case  never  thought  of  it.  No  question  was  raised  in 
regard  to  it ;  an  entirely  harmless  and  innocent  action. 

Now,  counsel  says  that  the  respondent  is  bound  to  know  the  law, 
and  that  it  is  no  defense  that  he  did  not  know  the  law.  Why,  law 
is  founded  upon  common  sense,  and  is  that  common  sense  t  If  I 
violate  a  statute  in  regard  to  a  transaction,  not  wrong  in  itself,  but 
merely  wrong  because  it  is  prohibited  by  the  statute,  is  it  common 
sense  to  hold  me  because  I  didn't  happen  to  know  the  law  ?  That 
rule  applies  where  a  transaction  is  bad  in  itself;  where  it  is  wrong 
in  itself.  Then  it  is  no  excuse  that  a  person  does  not  know  the  law, 
but  where  a  transaction  is  wrong  only  because  it  happens  to  be  pro- 
hibited by  the  statute,  there  the  rule  that  the  counsel  cites  does  not 
apply  and  ought  not  to  apply.  You  might  just  as  well  say  that 
Judge  Murray,  who  allowed  the  surrogate  to  appear  before  him, 
knowing  his  position,  ought  to  be  removed  from  office  for  having 
violated  this  law,  as  to  say  the  respondent  ought  to  be  removed. 
You  might  just  as  well  saj  that  Judge  Boardman,  who  adorns  the 
bench  of  the  Supreme  Court  of  this  State,  ought  to  be  removed 
because  he  granted  this  order,  knowing  that  Judge  Prindle  was  a 
surrogate ;  when  Judge  Boardman  comes  before  you  and  tells  yon 
that  his  attention  had  never  been  called  to  the  law,  and  he  did  not 
know  that  it  applied  in  such  a  case.  The  argument  will  not  stand ; 
it  is  not  founded  upon  common  sense.  It  is  not  necessary  for  me  to 
dwell  upon  this  branch  of  the  case ;  because  the  lawyers  of  the  Sen- 
ate know  that  this  law  has  been  overlooked  by  surrogates  in  this 
State,  and  they  have  brought  suits  for  the  foreclosure  of  mortgages 
on  behalf  of  executors,  and  in*  other  cases  without  knowing  any 
thing  about  this  law,  the  respondent  among  the  rest ;  and  it  is  no 
ground  for  his  removal. 

I  will  next  call  your  attention  to  the  forty-seventh  charge.  The 
gravamen  of  that  charge  is  that  the  respondent  caused  to  be  made 
known  his  decision  in  advance,  and  caused  to  be  made  known  whom 
he  would  appoint  commissioners,  whereby  an  undue  advantage  was 
gained  in  the  case  of  the  bonding  of  the  town  of  Smithville.     David 
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L.  FoUett,  an  attorney  and  counselor  of  the  Snpreme  Court,  residing 
at  Norwich,  was  the  attorney  for  the  contestants  in  that  transaction, 
and  he  is  the  real  accuser  in  this  case ;  he  is  the  real  author  of  this 
charge.  And  I  want  to  call  the  attention  of  the  Senate  to  the  affi- 
davit that  he  makes,  and  that  is  printed  here  in  connection  with 
these  charges  at  page  177  of  the  charges : 

ESTATE  OF  NEW  YORK, )       . 
Chbnabgo  Oottnty,  )     ■  • 

David  L,  Follett,  of  the  village  of  Norwich,  county  and  State 
aforesaid,  being  duly  sworn,  deposes  and  says  that  he  was  the  attor- 
ney for  and  in  behalf  of  the  contestants  in  the  proceedings  men- 
tioned  in  the  forty-seventh  charge  preferred  against  Horace  G. 

Prindle,  county  judge  of  Chenango  county,  hereto  annexed ;  that 
he  has  read  the  same,  knows  the  contents  thereof,  and  that  the 
statements  of  facts  therein  contained  are  substantially  true." 

Now,  I  ask  the  Senate  to  recollect  that  his  affidavit  is  that  the 
entire  charge  is  true  substantially ;  that  word  ''  substantially "  is 
put  in,  being  the  only  qualifying  word  in  the  affidavit.  He  swears 
positively,  without  qualification,  that  the  charge,  in  its  length, 
breadth  and  scope,  is  substantially  true.  I  will  call  your  attention 
to  another  affidavit  that  we  proved  he  made  in  court  at  page  624. 
This  affidavit  was  made  in  court,  at  the  village  of  Norwich. 


"Thx  Pbofle  ex  rd,  Warren  Looias 
AND  Chauncet  S.  Brown 
agaifut 
Charles  P.  Tarbell,  Silas  L.  Rhodes 
AND  James  Hazzard,  Railroad  CommiB- 
sioners  of  the  town  of  SmithyiUe,  and 
the  Central  Valley  Railroad  Co. 


"  STATE  OF  NEW  YORK, ) 
Chenango  County,  J  **' 


David  L.  Follett,  of  the  village  of  Norwich,  connty  and  State 
aforesaid,  being  duly  sworn,  deposes  and  says,  that  upon  the  trial  of 
the  above-entitled  matter  before  the  county  judge  of  Chenango 
county,  he  appeared  as  one  of  the  attorneys  for  the  contestants,  and 
ever  since  has  continued  to  act  as  attorney  for  the  contestants  herein. 
That  on  the  24th  of  December,  1870,  about  11  o'clock  a.  m.,  this 
deponent  was  informed  by  the  county  judge  of  Chenango  county 
that  he  had  determined  to  decide  this  matter  in  favor  of  the  appli- 
cants, and  to  declare  the  town  legally  bonded.    That  about  two 
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o'clock  in  the  afternoon  of  that  day,  this  deponent  was  in  the  office 
of  the  clerk  of  the  conntj  of  Chenango,  and  while  in  said  office 
between  the  hours  of  two  and  four  p.  m.,  of  that  day,  said  coanty 
judge  entered  said  office,  filed  his  decision  and  his  appointment  of 
commissioners  thereunder.    That  at  the  time  of  filing  of  the  afore- 
said decision,  the  bonds  issued  in  pursuance  of  said  decision  lay 
before  the  county  clerk  of  said  county,  already  signed  by  the  said 
commissioners  so  appointed  by  said  decision  and  appointment.    That 
said  bonds  had  then  been  printed  or  engraved  with  the  name  of  one 
of  the  commissioners  printed  or  engraved  in  each  of  the  coupons 
attached.     That  the  paper  hereto  annexed  marked  ^  A '  is  a  copy  of 
one  of  the  aforesaid  bonds.     That  at  the  time  that  said  county  judge 
filed  his  aforesaid   decision,  the   county  clerk  of  said  county  was 
engaged  in  registering  said  bonds.     That  on  that  day,  or  on  Monday, 
December  26,  1870,  it  was  announced  that  said  bonds  had  been 
transferred,  but  to  whom  or  where  this  deponent  is  unable  to  state, 
though  he  has  made  diligent  inquiry  to  ascertain. 

DAVID  L.  FOLLETT." 

I  have  taken  pains  to  bring  before  this  Senate  the  bond  attached, 
in  order  that  the  Senate  may  see  how  much  truth  there  was  in  the 
affidavit  made  by  David  L.  Follett  at  the  time,  and  how  much  reason 
he  had  to  believe  that  his  affidavit  was  true.  He  testifies  in  this  case 
that  the  bond  perhaps  was  not  actually  attached,  but  considered 
attached,  and  was  one  of  the  bonds  filed  in  the  county  clerk's  office 
under  the  law.  Now,  there  were  two  bonds  filed  in  the  county  clerk's 
office,  and  only  two,  and  one  of  these  bonds  (these  bonds  differing 
in  denomination  only)  was  the  bond  considered  as  attached  to  his 
affidavit,  and  marked  as  Exhibit  "  A."  The  clerk  testifies  that  the 
$500  bond  is  the  one.  It  makes  no  difference  which  it  was.  He 
swears  positively— a  lawyer — the  lawyer  conducting  the  case— the 
lawyer  who  had  had  his  attention  called  to  every  particular  of  the 
transaction — the  lawyer  who  had  the  bond  before  him,  and  examined 
it  at  the  time — swearing  it  was  attached  to  the  affidavit,  "that 
said  bonds  had  been  printed  or  engraved  with  the  name  of  one  of 
the  commissioners  printed  or  engraved  in  each  of  the  coupons  at- 
tached ;  the  author  of  this  charge ;  the  man  who  had  more  to  do 
with  this  prosecution  before  the  Senate  than  any  other  one  individual ; 
making  an  affidavit  so  utterly  false  as  the  one  I  have  read  in  your 
hearing.  Was  there  ever  a  name  printed  or  engraved  to  each  one 
of  the  coupons  attached ;  was  there  a  name  even  signed  there  ?  why 
he  swears  in  this  case  that  the  name  had  been  clipped  out,  but  there 
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"was  never  a  name  there,  and  certainly  there  was  never  a  name 
printed  or  engraved  in  those  bonds.  One  of  the  commissioners,  it 
is  trne,  previous  to  the  filing  of  the  decision,  did  sign  bis  name  to 
the  coupons  on  the  bonds  before  the  decision  was  made.  But  no 
Dame  was  ever  printed  or  engraved,  and  jet  David  L.  FoUett  is 
found  swearing  positively  in  court,  and  without  qualification,  that 
the  bonds  had  the  name  of  the  commissioner  printed  or  engraved  in 
these. 

Senator  Benedict — ^Was  there  a  name  there  that  was  clipped  out  ? 

Mr.  Jt'siNDLE — Never.  That  was  clipped  oat  at  the  bank.  It  was 
proven  positively,  and  the  bond  itself  shows  that  there  never  could 
have  been  a  name  there. 

Mr.  Peckham — ^The  other  bond  had  the  name  of  the  commissioner 
si^ed. 

Mr.  PBmDLB — The  other  bond  had  the  name  of  the  commissioner 
signed  in  his  own  handwriting,  but  where  is  the  evidence  that  the 
name  of  a  commissioner  was  printed  or  engraved  in  that  bond  ?  I 
ask  the  learned  counsel  where  was  the  authority  for  David  L.  FoUett 
to  swear  that  the  name  of  a  commissioner  was  printed  or  engraved 
in  that  bond  ? 

Senator  Benediot — Have  you  one  of  those  bonds  here ! 

Mr.  Pkindle — ^The  bond  here  is  the  one  he  had  attached  to  his 
affidavit ;  considered  attached,  he  says,  and  not  actually  attached. 

Senator  Lewis  —  These  are  the  ones  that  were  on  file  in  the 
clerk's  office. 

Senator  Benediot — I  understand  that  the  others,  except  this 
one,  had  the  name  of  one  commissioner  signed  in  the  coupon. 

Mr.  Pbindle  —  Yes  sir,  and  not  printed  or  engraved. 

Senator  Bekediot — How  does  it  appear  that  that  is  the  one? 

Mr.  Peindlb — The  clerk  testifies  to  it.  It  was  used  before  the 
Senate  and  admitted  here.  The  two  bonds  that  I  have  here  are 
both  alike  except  in  denomination ;  they  were  required  to  be  filed 
in  the  clerk's  office  under  the  law. 

Senator  Ahes  —  These  bonds  themselves  were  filed  at  that  timet 

Mr.  Prindlb — Yes,  sir. 

Senator  Ames  —  They  were  never  signed  ? 

Mr.  Pbindlb — The  clerk  swears  there  was  never  a  name  in  them 

at  all. 

Senator  D.  P.  "Wood  —  If  they  were  filed  they  would  not  be 
signed :  used  merely  as  a  blank. 

Mr.  Prindlb — I  will  call  the  attention  of  the  Senate  to  the  evi- 
dence at  page  616,  and  I  call  the  attention  of  the  Senate  to  tha 
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difference  between  his  evidence  when  he  is  here  npon  the  standi 
where  he  can  be  cross-examined,  and  the  evidence  that  he  gave  in 
his  two  afEdavits : 

"  Q.  Were  those  coupons  also  signed  by  the  commissioners!  A. 
They  had  one  of  the  commissioners'  names  in  them ;  whether  they 
were  signed  or  lithographed,  I  canH  say;  I  didn't  examine  them 
closely ;  they  had  the  name  in." 

On  his  direct  examination,  when  he  comes  here  into  the  presence 
of  this  body,  where  he  can  be  cross-examined,  he  says  he  did  not 
examine  the  names  closely,  and  could  not  say  whether  they  were 
signed  or  lithographed;  but  in  his  aflSdavit  he  swore  positively, 
and  without  qualiiication,  that  they  were  either  printed  or  engraved. 
How  much  reliance  can  be  placed  upon  the  evidence  of  a  roan  who 
is  willing,  for  the  purpose  of  ruining  the  respondent,  to  testify 
unqualifiedly  that  the  name  was  either  lithographed  or  engraved, 
when  he  did  not  examine  closely,  and  swears  here  on  his  direct 
examination  that  he  could  not  tell  whether  it  was  signed  or  litho- 
graphed }  I  call  your  attention  to  his  cross-examination,  commenc- 
ing at  page  619 : 

^'  Q.  What  bond  was  it  that  you  had  attached  to  this  afiidavit 
marked  ^A' }  A.  It  was  the  bond  that  was  on  file  in  the  clerk's 
office ;  under  the  law,  one  of  the  bonds  is  required  to  be  deposited 
with  the  clerk,  and  when  that  affidavit  was  used  in  court  one  of 
those  bonds  was  temporarily  attached. 

Q.  Was  it  temporarily  attached  or  considered  attached?  A. 
Well,  perhaps  considered  attached ;  it  was  brought  into  court,"  and 
mark  you,  he  says  it  was  brought  into  court,  where  he  could  look  at 
it;  ^'I  don't  know  whether  it  was  actually  attached  or  considered 
attached. 

Q.  Did  you  know  of  your  own  knowledge,  Mr.  Follett,  that  the 
bonds  were  printed  or  engraved  with  the  name  of  one  of  the  com* 
missioners  printed  or  engraved  in  each  of  the  coupons  attached! 
A.  I  so  understood ;  that  they  were  printed. 

Q.  I  don't  ask  you  what  you  understood  ?  A.  No,  I  didn't;  I 
didn't  see  them  printed ;  I  couldn't  swear  from  my  examination 
whether  the  signature  in  the  coupons  was  lithographed,  or  engraved 
or  signed. 

Q.  But  in  this  affidavit  you  swear  like  this:  ^That  said  bonds 
had  then  been  printed  or  engraved,  with  the  name  of  one  of  the 
commissioners  printed  or  engraved  in  each  of  the  coupons  attached  I' 
A.  I  did  so  swear. 

Q.  Did  you  know  that  fact  ?    A.  I  so  understood  it  at  the  time. 
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Q,  Did  you  know  of  your  own  knowledge?  A.  No,  sir;  I 
didn't  see  tbem  printed ;  yet  they  looked  to  me  like  lithographed 
fiignattires. 

Q.  Yet  yon  testified  to  that  positively  ?  A.  I  testified  in  that* 
langaage;  yes,  sir. 

Q.  Now,  do  yon  know  that  any  .name  of  a  commissioner  was 
printed  or  engraved  in  the  body  of  the  bond  ?  A.  No,  sir ;  except 
as  a  matter  of  judgment ;  I  never  saw  the  signature  bnt  once  in  my 
life  and  never  have  seen  the  bond  since ;  that  was  over  two  years 
ago. 

Q.  Did  you  know  personally  at  the  time  you  made  this  affidavit 
on  page  177  that  the  judge  had  made  known  his  decision  in  advance 
to  Charles  P.  Tarbell,  Silas  H.  Rhodes  and  James  Hazzard  ?  A.  I 
did  not,  only  from  the  fact  that  they  were  there  on  the  day  it  was 
filed." 

Here  we  have  a  man  testifying  positively  to  this  whole  charge  in 
all  its  length  and  breadth.  He  comes  here,  and  on  his  examination 
says  he  knew  nothing  about  it,  except  he  inferred  from  the  &ct 
that  they  were  there  that  day  that  the  judge  had  informed  them  in 
advance  what  his  decision  was  to  be,  and  that  they  were  to  be  the 
commissioners  appointed. 

'^  Q.  Do  you  know  of  your  own  knowledge  that  he  informed  any- 
body in  advance  ?    A.  No,  sir. 

Q.  Did  you  know  at  the  time  when  you  made  this  affidavit  that 
he  had  made  known  in  advance  to  Charles  P.  Tarbell,  Silas  H. 
Rhodes  and  James  Hazzard,  or  either  of  them,  or  anybody  else, 
that  he  would  appoint  them  commissioners  ?    A.  No,  sir. 

Q.  Do  you  know  it  "to-day  ?    A.  I  think  I  do. 

Q.  I  am  asking  whether  you  know  of  your  own  knowledge  ?  A. 
Only  from  the  information  which  I  derived  from  the  fact  that  all 
those  men  happened  there  the  very  day  and  hour  that  he  filed  his 
decision ;  I  suppose  they  had  previous  knowledge ;  I  have  no  other 
means  of  knowledge. 

Q.  Did  you  have  any  personal  knowledge  that  he  had  informed 
Charles  P.  Tarbell,  Silas  H.  Rhodes  and  James  Hazzard,  or  any- 
body else  that  he  would  appoint  them  commissioners  ?  A.  None ; 
excepting  from  the  facts  to  which  I  have  testified. 

Q.  Any  personal  knowledge  ?  A.  Yes ;  I  had  personal  knowl- 
edge. 

Q.  From  the  fact  that  you  saw  them  there  i  A.  Yes,  sir ;  and 
the  decision  being  filed  while  they  were  there. 

Q.  How  did  you  know,  from  the  fact  that  you  saw  those  men 
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there,  that  he  had  informed  them  that  he  would  appoint  them  com* 
missioners?  A.  I  did  not  believe  that  they  were  prophets;  I 
didn't  think  that  they  would  know  the  exact  time  when  that  decis- 
ion was  to  be  made  and  filed,  without  they  had  been  informed. 

Q.  I  am  asking  about  the  fact  that  they  were  to  be  appointed 
commissioners  ?    A.  I  refer  to  that,  also. 

Q.  That  was  your  only  information  ?    A.  Yes,  sir. 

Q.  Were  there  other  persons  there  from  the  town  of  Smithville 
that  day,  except  those  three  persons?  A.  I  don't  recollect  that 
there  were ;  yes,  I  think  Mr.  Crozier  was  there ;  there  may  have 
been  others." 

Previous  to  that,  at  page  616,  this  gentleman  had  testified : 

"  I  saw  several  gentlemen  from  Smithville  who  had  been  active 
in  favor  of  bonding  the  town,  in  that  village." 

At  that  particular  time  he  did  not  recollect  that  he  saw  any  one 
there  but  these  commissioners,  but  finally  recollected  he  saw  Cro- 
zier, and  previously,  as  it  is  contained  on  page  616,  he  testifies  that 
he  saw  several  from  Smithville  who  had  been  a;ctive  in  bonding  that 
town  : 

"  Q.  You  speak  of  the  judge  filing  the  decision  therein  your  prea- 
ence ;  are  you  able  to  swear  that  that  decision  hadn't  been  filed  in 
the  clerk's  oflSce  before  that  time  ?  A.  It  bore  no  clerk's  indorse- 
ment of  haying  been  filed." 

He  swears  positively  here  that  that  paper  at  the  time  he  was  in 
there  at  two  o'clock  in  the  afternoon,  bore  no  indorsement  of  hav- 
ing been  filed ;  when  we  have  the  positive  evidence  of  Mr.  Merri- 
field,  the  assistant  clerk,  and  Mr.  Thompson,  the  clerk,  that  that 
paper  was  filed  in  the  morning  about  nine  o'clock  of  that  day,  and  . 
the  indorsement  was  upon  it,  and  Mr.  Merrifield  who  done  the 
business  recollects  particularly  that  he  not  only  put  the  stamp  on 
once,  but  twice.  The  first  time  owing  to  the  fold  of  the  paper  the 
impression  was  only  partially  made  and  therefore  he  re-stamped  it, 
so  that  it  bore  not  only  one  but  two  indorsements,  and  yet  Follett 
swears  that  at  two  o'clock  it  bore  no  indorsement,  and  he  swears  to 
it  positively : 

''  Q.  Will  you  swear  positively  as  to  that  ?    A.  I  will. 

Q.  Is  that  the  only  knowledge  you  have  of  it  ?  A.  That  ia  all 
the  knowledge  I  have  of  it ;  the  fact  that  it  bore  no  indorsement, 
and  he  brought  it  in  and  handed  it  to  the  clerk. 

Q.  Are  you  able  to  state  that  that  decision  had  not  been  pre- 
viously filed  in  the  clerk's  ofiSce,  and  was  simply  taken  for  the  puiv 
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pofiie  of  drawing  the  appointment  of  the  commissioners  and  then  pnt 
back  again  !    A.  Only  from  the  facts  that  I  have  stated." 

That  is  a  mistake,  it  was  taken  for  the  purpose  of  drawing  the 
sabBcription  to  the  stock.  Their  appointment  was  attached  to  the 
judgment  roll : 

"  Q.  That  is  all  the  knowledge  that  yon  have  ?  A.  That  is  all 
the  knowledge  that  I  have. 

Q.  At  the  time  you  made  tha^  affidavit  did  yon  know  personally 
of  any  nndue  advantage  gained  by  having  the  bonds  in  the  hands 
of  innocent  holders?    A.  I  think  I  did." 

He  swears  to  that,  that  undue  advantage  was  gained  : 

"  Q.  In  whose  hwids  did  you  know  the  bonds  were  ?  A.  We 
never  have  been  able  to  ascertain ;  at  the  time  I  made  that  affidavit, 
the  commissioners,  or  some  one  in  their  behalf,  made  affidavits  that 
the  bonds  had  been  transferred  to  innocent  holders." 

That  is  what  he  testifies  to  here,  which  is  not  true ;  no  commis- 
sioner ever  made  affidavit  that  those  bonds  had  been  transferred  to  in- 
nocent holders ;  and  FoUett,  in  his  previous  affidavit  in  court,  which  I 
have  read  in  your  hearing,  did  not  pretend  to  swear  that  the  bonds  had 
been  transferred  to  innocent  holders,  or  that  he  had  ever  heard  any 
such  thing;  but  here  he  is  willing  to  swear  that  the  bonds  had  been 
transferred  to  innocent  holders ;  it  turns  out  that  it  is  not  true,  as 
you  vrill  recollect  the  evidence  when  I  call  your  attention  to  it  by 
and  by.    On  page  622  he  testifies : 

^  Q.  You  have  already  stated  that  fact ;  Mr.  FoUett,  will  you  state 
whether  there  is  now  or  ever  has  been  any  name  attached  to  the 
bond, or  the  coupon  which  was  attached  to  this  affidavit  that  you 
made?  A.  No,  sir;  those  names  are  clipped  out;  they  had  been 
cut  out ;  there  was  no  name  there  at  the  time  it  was  attached  to  that. 

Q.  Had  you  ever  seen  a  name  there?  A.  I  don't  know  that  I 
had  ever  seen  that  bond  before ;  I  had  seen  the  original  bonds. 

Q.  Did  yon  ever  see  one  of  those  bonds  with  the  name  in  ?  A. 
I  did  see  a  large  number  of  them. 

Q.  Previous  to  the  filing  of  the  decision  ?  A.  At  the  same  time 
that  the  decision  was  filed. 

Q.  That  yon  say  the  decision  was  filed  ?    A.  Yes,  sir. 

Q.  Previous  to  that  time  when  you  say  the  decision  was  filed, 
have  you  any  knowledge  that  there  was  any  name  ?  A.  None  what- 
ever." 

I  call  the  attention  of  the  Senate  to  the  evidence  of  the  derk, 
Mr.  James  G.  Thompson,  at  page  747 : 

186 
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*^  Q.  Do  yon  remember  the  circumstance  of  the  judge  coming  in 
and  leaving  the  judgment  roll  2    A.  I  do. 

Q.  At  what  time  of  day  should  you  say  that  wast  A.  I  couldn't 
tell  what  time ;  it  was  about  the  middle  of  the  afternoon ;  I  was  at 
work  at  the  desk;  Mr.  Follett  came  into  the  office;  picked  up  one 
of  the  bonds  and  made  some  joking  remark  about  it,  '^  you  are  coin- 
ing money,"  or  something  like  that. 

Mr.  Pkokham  —  Never  mind  what  Mr.  Follett  said. 

The  WrrNKSB  —  While  there  Judge  Prindle  came  in  and  laid  the 
judgment  roll  on  the  desk. 

By  Mr.  E.  H.  Pbindle  : 

Q.  You  didn't  file  it  at  that  time  ?  A.  No,  air ;  it  had  already 
been  filed. 

Q.  Who  was  it  filed  by  i  A.  Mr.  Merrifield  filed  it ;  at  least  he 
said  he  did;  I  did  not  see  him  do  it. 

Q.  Your  deputy  ?  A.  He  was  not  at  that  time;  he  was  principal 
clerk  in  the  office  at  that  time. 

Oross-examinoHon  by  Mr.  Stanton  : 

m 

Q.  Mr.  Thompson,  do  you  know  whether  that  judgment  roll  was 
filed  previous  to  that  time  or  not  ?  A.  I  couldn't  say  that  I  actually 
looked  at  the  filing  of  the  paper ;  I  knew  it  just  as  much  as  I  knew 
any  thing  that  I  did  not  see  myselt;*." 

Now  I  call  your  attention  to  page  831,  to  the  evidence  of  Mr. 
Merrifield : 

"  Q.  Do  you  recollect  when  the  judgment  roll  in  that  matter  was 
filed,  when  the  judgment  was  filed  in  the  office  1     A.  I  do,  sir. 

^.  Do  you  recollect  the  time  of  day  it  was  filed  ?  A.  Yes,  sir, 
about^nine  o'clock  in  the  morning. 

Q.  Who  filed  the  judgment  roll !    A.  Judge  Prindle. 

Q.  Did  you  receive  it  from  Judge  Prindle  ?  A.  I  did;  I  received 
it  from  Judge  Prindle,  and  filed  it  myself  with  a  stamp  in  the  offioe. 

Q.  Do  you  recollect  any  circumstances  about  filing  it  yourself 
personally  ?  A.  Yes,  I  know  more  particularly  from  having  stamped 
it  twice,  for  the  reason  that  the  first  time,  the  paper  being  folded  on 
the  inside,  only  admitted  the  half  of  the  stamp  being  visible ;  the 
other  stamp  I  placed  upon  the  right  hand  side  a  little,  and  had  the 
full  impression  of  the  stamp. 

Q.  You  stamped  it  with  an  instrument  ?    A.  Yes,  sir. 

Q.  Do  you  remember  Mr.  Follett's  being  in  the  office  that  day  f 
A.  Yes,  sir. 


TEIAL  OP  HORACE  G.  PRINDLE.  1083 

Q.  Was  it  along  before  that  that  the  paper  had  been  filed }  A. 
Yes,  sir ;  Mr.  FoUett  didn't  come  in  nntil  afternoon,  while  the  bonds 
were  being  registered." 

The  respondent  himself  also  testified  at  page  880  as  to  having 
gone  in  there  and  having  filed  the  judgment  in  the  morning,  in 
accordance  with  the  evidence  of  Mr.  Thompson  and  Mr.  Merrifield* 
Now,  the  charge  is,  that  an  nndue  advantage  was  gained,  as  the 
bonds  were  placed  in  the  hands  of  innocent  holders ;  that  is  the 
idea,  and  the  charge  is  broadly,  that  ''  an  undne  advantage  was 
gained,"  and  that  Mr.  Follett  testifies  to  positively.  What  undue 
advantage  was  gained  in  this  case  ?  What  is  the  evidence  t  I  call 
your  attention  to  pages  638  and  639  on  that  point,  the  evidence  of 
Isaac  Kewton,  attorney  for  the  road : 

^  Q.  Did  yon  know  what  subsequently  was  done  with  them  t  A. 
Tes,  sir."  (That  is  the  bonds.) 

And  I  call  the  attention  of  the  Senate,  particularly,  to  this  as 
bearing  upon  the  knowledge  of  the  judge  that  these  bonds  were 
printed  in  advance: 

^'Q.  State!  A.  Previously  to  this,  in  the  course  of  conversa- 
tion with  Mr.  Hayes,  I  advised  Mr.  Hayes  that  it  might  be  that  we 
should  desire  to  negptiate  those  bonds  rapidly,  if  we  desired  to  build 
the  road ;  the  village  of  Smithville  was  situated  in  one  valley  and 
Greene  in  another,  and  about  five  miles  apart,  and  the  trade  ot 
Smithville  came  to  Greene,  and  there  was  a  strong  feeling  between 
these  towns,  and  our  opposition  in  the  fight  seems  to  have  come  very 
largely  from  Greene,  and  we  were  afraid  of  being  detained  by  injunc- 
tions, etc.,  and  perhaps  some  question  might  arise  by  which  we 
wished  to  negotiate  the  bonds  at  once ;  during  the  interval  between 
that  and  the  final  decision  of  the  case,  I  had  two  or  three  conversa- 
tions with  parties  in  the  interest  of  bonding  the  town,  and  I  pro- 
posed to  them  that  if  they  could  find  some  responsible  person — ^I 
named  a  person — who  would  give  ample  bonds  in  the  sum  of 
$100,000  or  $200,000,  for  fulfilling  the  work,  to  let  the  building 
of  the  road  under  a  contract,  issue  them  as  soon  as  possible  and 
transfer  them  on  that  contract,  and  if  they  were  sold  for  money,  the 
money  could  be  tied  up ;  but  if  under  the  contract,  it  could  not  be 
so ;  and  they  failed  to  get  the  contract,  and  they  subsequently,  with- 
out my  knowing  any  thing  about  it,  made  a  somewhat  similar  con- 
tract with  my  brother  Warren  Newton,  and  he  gave  security  to  ful- 
fill the  contract,  and  I  suppose  received  the  bonds  upon  that,  and 
they  remain  imder  that.    But  his  contract  provided  for  a  delay  in 
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the  work  of  the  road,  and  for  a  release,  provided  any  litigation  or 
delay  should  arise  out  of  it." 

These  bonds  were  placed  in  the  hands  of  Warren  Newton,  the 
contractor,  the  contract  expressly  providing  that  he  should  be 
released  from  the  contract  if  any  litigation  grew  out  of  it,  or  any 
delay,  and  yet  FoUett  swears  positively  that  an  undue  advantage 
was  gained  by  the  issue  of  these  bonds. 

"  Q.  Your  brother  Warren  kept  those  bonds  in  his  hands  several 
months  waiting  for  some  move  on  the  other  side  to  review  the  case! 
A.  His  contract  provided  that  he  should  not  be  compelled  to  per- 
form his  contract  in  case  any  litigation  was  had ;  I  advised  him  not 
to  enter  into  a  contract  without  it." 

That  any  undue  advantage  gained  is  expressly  disproved. 

Senator  Benbdiot  —  Does  it  appear  that  that  was  generally 
known  ? 

Mr.  E.  H.  PsiNDLS — It  does  not,  but  the  contract  provided  it ;  it 
was  known  to  the  parties,  and  how  many  others  I  know  not ;  cer- 
tainly nothing  to  tUe  contrary  was  known ;  it  could  not  be  known 
because  it  was  not  true. 

Senator  Benedict — It  was  true  the  bon.ds  had  been  negotiated? 

Mr.  £.  H.  PsiNDLE — The  bonds  had  been  negotiated  in  that  way ; 
it  was  stated  the  bonds  had  been  negotiated. 

Senator  Benedici — Was  it  stated  they  were  negotiated  with 
a  special  reservation  that  that  negotiation  should  not  prevail  pro> 
vided  there  was  litigation  ? 

Mr.  £.  H.  PsiNDLB — M;*.  FoUett  testified  they  were  in  the  hande 
of  innocent  holders. 

Senator  Benedict — That  could  be  so,  couldn't  itf 

Mr.  £.  H.  PsiNDLE — ^Not  ii^  a  legal  sense. 

Senator  Benedict — ^Not  what  it  was  in  fact,  but  how  it  seems,  1 
mean. 

Mr.  E.  H.  Pbindlb — Mr.  FoUett  stated  in  his  evidence  in  court 
that  they  had  been  transferred  to  innocent  holders,  and  he  swears  an 
undue  advantage  had  been  gained ;  in  point  of  fact  they  might  have 
taken  it  up  at  any  time  and  the  contract  made  expressly  provided, 
if  there  was  any  delay  or  litigation,  that  contract  should  be  void; 
and  tliis  charge  that  it  had  been  made  known  how  the  decision  was 
to  be  made,  or  that  these  persons  were  to  be  appointed  commission- 
ers, is  iiatly  contradicted  by  S.  L.  Rhodes,  at  pages  652  and  653 ; 
by  H.  G.  Crozier,  pages  630  and  631 ;  and  by  Isaac  S.  Newton,  at 
pages  643  and  644;  and  I  will  call  your  attention  to  the  evidence  of 
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Isaac  S.  Newton,  attorney  upon  the  other  side ;  the  attorney  in  favor 
'of  bonding  that  town. 

"  Q.  Was  Judge  Prindle  a  party  to  the  delay  of  appointing  these 
oonunissioners  until  these  bonds  could  be  prepared  for  market  i  A. 
All  I  can  say  in  regard  to  that  is  this ;  from  the  time  I  argued  the 
ease  until  the  time  that  these  bonds  were  brought  to  me  on  the 
night  of  the  24th  I  never  saw  nor  passed  a  word  with  Judge  Prin- 
dle,  with  a  single  exception ;  within  two  or  three  days  before  the  24th 
of  December  he  came  into  my  o£Sce,  stating  to  me  that  Judge  Mason 
had  cited  a  case  as  having  been  decided  in  the  seventh  or  eighth  dis- 
trict, and  said  it  had  been  published ;  he  asked  me  if  I  had  the  book 
in  which  it  was  published ;  and  my  reply  to  him  was,  that  I  had  for- 
gotten that  he  said  it  was  published,  and  incidentally  he  said,  I  will 
examine  that  case ;  I  wish  to  see  the  decision ;  that  is  all  that  passed 
between  us  in  regard  to  that ;  so  far  as  I  am  concerned  he  never 
knew  of  the  contracts,  or  the  negotiation  to  print  the  bonds. 

Q.  You  have  no  knowledge  there  was  any  understanding  between 
the  parties  connected  with  the  road  and  Judge  Prindle  that  the  bonds 
should  be  prepared  for  market  about  the  time  he  filed  his  decision  ? 
A.  No,  sir;  on  the  contrary  they  were  under  my  directions;  had 
nothing  to  do  with  Judge  Prindle  about  it. 
EeamincLtian  continued  hy  Mr.  Stantoist  : 

Q.  You  said  in  your  cross-examination  that  you  advised  these 
bonds  to  be  printed  in  advance  ?  A.  Yes,  sir ;  blanks ;  the  blanks 
to  be  printed. 

Q.  Was  your  object  in  giving  that  advice,  to  have  as  little  delay 
as  possible  arise  between  the  rendering  of  the  decision  and  the  nego- 
tiation of  those  bonds,  and  they  should  go  into  the  hands  of  inno- 
cent holders  ?    A.  It  was  so  that  we  could  build  the  road. 

Q.  When  did  you  first  knoMi  who  was  to  be  appointed  town  com- 
missioners in  the  case  ?  A.  I  am  not  aWare  that  I  knew  any  thing 
of  it  until  that  evening ;  except  as  I  have  stated,  until  the  evening 
after." 

At  page  644  he  says : 

^*  A.  That  argument  is  stated  here  as  having  been  abont  the  last 
of  July ;  that  would  make  it  about  the  middle  of  August,  and  I 
shoald  say  within  a  couple  of  weeks  another  package ;  I  should  say 
before  the  first  of  September ;  they  were  sent  to  me  by  express  from 
the  city  of  New  York ;  the  bonds  had  lain  in  our  hands  perhaps 
three  or  four  mouths  while  this  decision  lay  back,  and  during  that 
time  this  contract  was  made  that  I  mentioned." 

The  charge  is  attempted  to  be  made  that  Judge  Prindle  kept  back 
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his  decision,  in  order  that  these  parties  might  have  time  to  get  these 
bonds  printed  and  in  readiness  for  negotiation.  The  fbcts  are  as 
shown,  that  the  bonds  had  been  printed,  lain  in  the  hands  of  these 
parties  three  months  before  any  decision  was  made.  Is  there  any 
truth  in  the  charge  that  the  decision  was  kept  back  in  order  to  give 
time  for  the  preparation  of  these  bonds,  when  they  were  waiting 
with  these  bonds  all  in  readiness  three  or  four  months  for  the  deci- 
sion i  The  decision  was  delayed  so  long  that  the  bonds  had  to  be 
altered,  as  shown  at  page  645 : 

"  Q.  Was  that  date  altered  from  the  printed  date  ?  A.  Yes,  sir; 
that  was  a  part  of  the  business  I  had  that  evening;  I  altered  the 
date  of  the  body  of  the  bonds  from  the  1st  of  August  to  the  24th  of 
December,  and  the  date  that  the  bonds  would  be  due  fit)m  the  Ist 
of  August  to  the  24th  of  December,  thirty  years  ahead ;  making 
alterations  in  that  way,  and  then  supplying  two  coupons,  so  as  to 
make  them,  in  fact,  bonds  with  sixty-one  coupons." 

Is  there  any  evidence  there  that  there  was  any  conspiracy  on  the  part 
of  the  respondent  ?    He  delayed  the  decision  three  or  four  months 
after  they  procured  these  bonds,  without  his  knowledge,  so  long  that 
they  had  to  go  to  work  and  alter  the  bonds  with  a  pen,  at  great  trouble. 
Is  that  any  evidence  that  he  knew  about  the  printhig  of  these  bonds 
in  advance  ?    Lewis  S.  Hayes  expressly  contradicts  this,  at  pages  683, 
684  and  afterward ;  James  Hazard,  at  pages  690  and  691 ;  Charles  P. 
Tarbell,  693  and  694 ;  Mr.  Bailey,  at  695 ;  and  the  respondent  at  880. 
What  bit  of  comfort  does  the  counsel  get  out  of  this  evidence  ?  Upon 
what  ground  does  he  ask  you  to  find  this  charge  proven  ?  He  says  that 
it  is  in  evidence  that  Mr.  Hayes,  when  Judge  Prindle  informed  him 
before  the  decision  was  made  that  he  was  going  to  notify  Mr.  FoUett 
that  he  was  going  to  file  the  decision,  asked  him  not  to  do  it,  or  said 
something  indicating  a  desire  on  his  part  that  he  would  not  notify 
Follett  that  the  decision  was  to  be  filed,  and  he  said  the  respondent 
said  in  substance,  that  he  should  go  and  notify  Mr.  Follett  of  the 
decision  and  there  should  be  no  sharp  practice  in  the  case  so  far  as 
he  was  concerned  ;  "  so  far  as  I  am  concerned,"  I  think  is  the  lan- 
guage, and  from  that  expression  and  that  alone,  the  counsel  draws 
the  inference  that  he  must  have  known  that  there  had  been  sharp 
practice  before  that ;  that  the  bonds  had  been  prepared  beforehand; 
when  it  is  positively  proven  that  such  was  not  the  case,  by  all  the 
parties  who  were  interested  who  knew  any  thing  about  it ;  it  proba- 
bly occurred  to  the   mind  of  the  respondent  that  they  might  want 
some  sharp  practice  on  their  part  when  any  suggestion  of  a  desire 
was  made  on  their  part  tliat  the  opposite  counsel  should  not  be 
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informed,  and  that  was  the  reason  why  he  made  nse  of  that  expres- 
sioii  and  the  only  reason,  and  the  only  interpretation,  in  view  of  the 
facts,  that  can  be  pat  upon  his  language ;  he  tells  him  npon  the 
first  intimation  of  a  desire  to  keep  any  thing  back,  "  No,  sir ;  there 
shall  be  no  sharp  practice  on  my  part  in  this  matter ; "  and  I  say 
that  the  evidence  shows  that  the  respondent  was  very  careful  to  do 
his  duty  fairly  and  fully  in  this  case,  and  see  to  it  that  so  far  as  he 
was  concerned,  or  so  far  as  he  knew,  no  wrong  shonld  occur.  And  sup- 
pose these  commissioners  were  suggested  to  the  county  judge,  and  he 
appointed  them  in  consequence  of  such  suggestion ;  suppose  it  to  be 
true ;  was  there  any  thing  wrong  in  that  fact  ?  It  appears  in  evidence 
that  the  contestants  had  a  petition  asking  the  appointment  of  a  par- 
ticular man ;  commissioner  from  East  Smithville ;  they  suggested 
the  man,  on  their  part,  that  they  desired  to  have  appointed ;  is  it 
any  thing  wrong  for  the  parties  in  favor  of  bonding  this  town  to  sug- 
gest th% names  of  the  men  whom  they  wanted  as  commissioners? 
Why,  it  has  always  been  and  it  should  be  done.  The  judge  did  not 
know  the  men  of  the  town  of  Smithfield  particularly ;  it  is  in  a  re- 
mote corner  of  the  county.  They  suggest  the  proper  men  to  be  ap- 
pointed, perhaps ;  and  they  were  appointed.  Is  there  any  complaint 
that  he  appointed  improper  men }  Has  there  been  a  particle  of 
evidence  in  this  case  showing  that  the  men  that  he  appointed  were 
improper  men  ?  That  was  the  question  for  him  to  determine.  He 
appointed  proper  men,  and  if  he  appointed  proper  men,  no  matter 
who  suggested  they  should  be  appointed,  or  who  presented  petitions 
for  their  appointments ;  there  was  nothing  wrong  in  the  presenting 
of  the  petition  or  the  names. 

Senator  Mubf|HT — ^What  was  the  decision  ? 

Mr.  E.  H.  Prindlb — The  decision  was  in  favor  of  bonding  the 
town. 

Senator  Muspht — Is  it  necessary  the  commissioners  should  be 
appointed  simultaneously  with  the  diecision. 

jjir.  E.  H.  Prindlb — I  am  not  positive  in  regard  to  that  law, 
whether  it  was  absolutely  necessary  or  not. 

Senator  Mubpht — Was  there  any  application  made  on  the  part  of 
Mr.  FoUett,  between  12  o'clock  and  2,  to  have  the  appointment 
of  the  commissioners  delayed ! 

Mr.  E.  H.  Prindlb — ^None  at  all. 

Mr.  Stanton — The  evidence  shows  the  commissioners  were  ap- 
pointed at  the  time  the  judgment  was  filed  in  the  morning. 

Mr.  E.  H.  Prindlb — ^There  was  no  attempt  to  have  any  different 
commissioners  appointed  except  this  claim  on  the  part  of  the  prose- 
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eatioDy  that  the  jadge  had  promised  to  appoint  a  man  from  East 
Smith ville ;  the  people  in  that  portion  of  the  town  being  opposed  to 
the  bonding,  it  is  claimed.  Mr.  Welch  testifies  that  the  respondent 
told  him  that  he  might  inform  Mr.  FoUett,  the  attorney  for  the 
contestants,  that  he  would  appoint  one  man  from  East  Smithville. 
Mr.  Birdsell,  who  was  present  at  that  conversation,  don't  recollet 
any  such  thing.  Welch  testifies,  I  believe,  that  he  subsequently 
told  Mr.  FoUctt  that  fact.  The  respondent  testifies  that  he  did  tell 
him  that  he  would  appoint  a  man  from  East  Smithville,  or  some  thing 
to  that  effect ;  I  may  be  mistaken — that  he  would  appoint  a  man 
from  East  Smithville,  provided  they  could  find  a  man  there  that 
was  in  favor  of  bonding  the  town — ^there  was  that  provision  in  it 
which  Welch  does  not  recollect,  and  a  petition  was  presented  to  the 
judge  for  the  appointment  of  a  man  from  East  Smithville,  but  it 
turned  out  that  that  man  was  one  who  owned  but  little  or  no  prop- 
erty ;  an  unfit  man  for  the  place ;  that  he  was  bitter  and  v^lent  in 
opposition  to  the  bonding  of  the  town,  and  that  it  was  altogether 
probable  that,  if  he  was  appointed,  he  would  defeat  the  very  bond- 
ing of  the  town  by  his  factious  conduct  as  commissioner ;  and  the 
respondent  testifies  that  he  explained  that  to  Mr.  Follett  on  the 
morning  the  decision  was  filed,  and  before  the  decision  was  filed; 
he  told  him  the  three  men  he  was  going  to  appoint  before  he  made 
the  appointment,  and  I  will  read  from  page  679  the  testimony  of 
Mr.  Hayes  on  this  point  of  knowledge : 

^^  Q.  Did  you  know  or  have  any  intimation  as  what  the  decision 
was  to  be  in  advance  of  the  time  it  was  to  be  made  ?  A.  None 
whatever  I  took  the  chances;  Mr.  Crozier  and  myselfdid;  I  had 
been  director  of  the  Greene  railroad  ;  had  been  familar  with  this 
whole  matter,  and  the  decision  of  Judge  Prindle  in  regard  to  the 
bonding  of  the  town  of  Greene ;  and  knew  that  it  involved  the 
same  decision ;  my  judgment  was  that  he  would  not  decide  one  case 
one  way  and  another  another ;  and  I  saw  fit  to  take  the  chanoea." 

I  would  ask  senators  what  motive  the  respondent  could  possibly 
have  had  for  making  known  his  decision  to  these  men  beforehand  t 
What  evidence  is  there  that  he  could  have  had  any  motive  whatever 
for  making  known  his  decision  in  advance  1  We  prove  positively, 
by  all  of  these  parties,  that  he  did  not  make  known  his  decision  in 
advance,  or  the  appointment  of  these  commissioners,  as  connsel 
would  have  this  Senate  infer.  Now  I  will  call  the  attention  of  the 
Senate  to  the  eighth  charge,  and  that  is,  a  neglect  to  decide  cases  at 
a  proper  time ;  neglect  in  decisions.  I  call  the  attention  of  the 
Senate  to  page  641,  to  the  testimony  of  Mr.  Newton,  who  was,  I 
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believe,  the  only  witness  giving  any  evidence  upon  this  branch  of 
the  case ;  this  question  was  asked  him :  "  Was  there  any  delay  in 
which  you  think  the  counsel  in  any  of  the  cases  had  a  right  to  iind 
fault  with  the  judge,  that  was  attributable  to  the  judge?  A.  Kot 
unless  I  could,  too ;  I  don't  know  of  any  case  of  that  kind." 
Mr.  Kewton  gave  some  evidence  in  regard  to  particular  cases  in 
which  the  decision  had  been  delayed,  but  he  don't  know  whether  the 
briefs  were  in  upon  both  sides ;  he  don't  know  whether  there  was 
any  fault  attributable  to  the  judge,  and  he  says  here  that  he  knows 
of  no  case  in  which  any  of  the  parties  had  a  right  to  find  fault,  unless 
lu  could  find  fault ;  and  he  don't  know  of  any  case  of  that  kind; 
again: 

''  Q.  I  wish  you  to  take  into  consideration,  in  answering  that 
question,  the  surrouncfing  circumstances,  whether  the  cases  had  been 
fully  submitted  by  both  sides,  and  briefs  submitted,  and  the  attor- 
neys of  both  sides  awaiting  the  decision,  all  things  considered, 
whether  there  was  unreasonable  delay  which  would  amount  to  a 
culpable  neglect  on  the  part  of  the  judge,  in  your  opinion?  A.  I 
don't  know  that  I  could  answer  that  question ;  I  never  complained 
of  any  delay ;  I  was  not  in  a  very  good  condition  to  complain  of 
delay,  for  I  was  very  much  in  the  habit  of  delaying  on  my  briefs 
myself;  some  of  those  little  cases  involve  just  as  strong  questions 
as  any  case  we  get  anywhere  else,  and  sometimes  the  preparation  of 
a  brief  is  equal  to  a  brief  at  general  term ;  a  pressure  of  trials  made 
me  delay ;  I  cannot  tell  what  there  was  of  pressure  on  the  part*of 
the  judge ;  I  have  no  doubt  he  could  have  taken  up  those  cases  and 
decided  them. 

Q.  We  all  know  very  well  that  delays  are  often  produced  for  the 
accommodation  of  counsel ;  I  want  to  ascertain  whether  this  delay 
was  on  the  part  of  the  judge  entirely,  or  whether  it  was  in  part 
owing  to  counsel,  and  for  their  accommodation  ?  A.  I  should  say, 
sir,  both ;  I  should  presume  in  some  cases  I  have  mentioned  I  know 
some  of  them  have  been  fully  argued  and  submitted,  and  that  in 
others  my  impression  would  be,  perhaps,  upon  the  argument ;  we 
would  argue  the  cause,  for  instance,  and  so  we  would  submit  the 
brief,  and  the  matter  get  delayed ;  I  know  in  one,  two  or  three 
cases  mentioned  I  had,  perhaps,  important  legal  propositions,  but 
not,  perhaps,  involving  much  money." 

It  is  unnecessary  to  spend  much  time  on  this  part  of  the  case,  for 

I  do  not  apprehend  the  Senate  will  consider  the  charge  as  proved 

or  the  evidence  as  very  material.     I  will  call  the  attention  of  the 

Senate  to  the  fact  that  the  proof  in  this  case  shows  that  the  counsel 
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himself,  wlio  is  complaining  of  this  matter,  in  a  case  where  he  was 
referee  neglected  to  decide  a  cause  after  it  was  fully  submitted 
between  two  and  three  years ;  a  single  case  where  he  was  referee  in 
the  Supreme  Court.  It  is  so  easy  to  see  a  mote  "in  the  eye  of  our 
neighbor  when  there  is  a  beam  in  our  own,  iindi:covered. 

I  will  next  call  the  attention  of  the  Senate  to  the  sixth  charge- 
The  gist  of  the  charge  is  that  the  respondent  "  corrnptly  and  unlaw- 
fully entered  into  an  agreement  with  John  Murphy,  son  of  said 
deceased,  by  which  he,  the  said  surrogate,  agreed  to  use  his  influence 
to  induce  one  Dr.  Thomas  Dwight,  executor,  named  in  said  last  will 
f^id  testament,  to  resign  his  said  trust  in  order  that  said  John  Ma^ 
phy  might  be  appointed  administrator  of  said  estate  with  the  will 
annexed,'  and  that,  in  pursuance  of  said  contract,  said  surrogate  pro- 
cured and  induced  said  Dr.  Thomas  Dwight  to  resign  his  said  trust 
and  for  and  on  account  of  said  services  the  said  surrogate  corruptly 
i;eeeived,  in  or  about  the  month  of  March,  1868,  from  said  John 
Murphy,  the  sum  of  $50 ;  and  that  for  his  services  in  and  about  the 
proof  of  said  will,  and  the  granting  of  letters  of  administration  with 
the  will  annexed,  to  said  John  Murphy,  upon  said  estate,  he,  the 
said  surrogate,  at  the  same  time  and  place,  corruptly  and  unlawfully 
demanded,  received  and  extorted  from  said  John  Murphy,  adminis- 
trator as  aforesaid,  the  sum  of  $80,  said  surrogate  being  legally 
entitled  to  a  small  part  only,  if  to  any  part  of  the  same,  as  his  law- 
ful disbursements  on  account  of  said  matter." 

I  call  your  attention  to  page  105  to  show  that  Mr.  Murphy  con- 
tradicts himself  in  his  own  testimony: 

"  A.  Well,  I  don't  know  just  exactly  what,  after  that,  I  did  say 
(0  him ;  I  think  I  asked  him  after  that  if  there  was  any  chance  to 
remove  an  executor,  and  he  said  no,  there  was  no  chance ;  so  1 
believe  I  didn't  say  any  more  about  it  at  that  time ;  I  believe  I  left 
him  and  went  home ;  I  came  back  again  and  saw  him,  and  was 
talking  to  him  once  after  that,  and  I  asked  him  if  he  thought  there 
could  be  any  way  got  for  removing  an  executor ;  he  said  no ;  uo 
chance  at  all ;  then  I  asked  him  if  he  would  have  a  talk  with  Dr. 
Dwight,  and  get  him  to  resign  his  oflSce  and  appoint  it  over  to  me; 
he  said  he  would ;  I  told  him  thai  I  would  pay  him  for  his  trouble 
if  he  would  do  so. 

Q.  Was  Dr.  Dwight  the  executor  of  your  father's  will  ?  A.  Tes, 
sir,  he  was. 

Q.  Go  on.  A.  There  was  nothing  further  said  until  the  day  the 
will  was  put  to  proof. 
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Now,  bear  in  mind  that  he  gives  two  conversations ;  all  that  was 
said,  and  swears  expressly  there  was  nothing  further  said,  nntil  the 
day  the  will  was  proved.  Now,  I  call  your  attention  to  his  evidence 
on  page  385 ;  at  the  top  of  the  page  he  says : 

"  A.  I  told  him  if  he  would  talk  with  Dr.  D wight  and  get  him 
to  resign  the  office,  I  would  give  him  $50,  and  if  Dr.  D wight 
wouldn't  resign  his  office,  I  wouldn't  give  him  nothing. 

Q.  Where  was  that  talk  ?    A.  At  his  office. 

Q.  About  how  long  before  the  proof  of  the  will?  A.  Oh,  I  guess 
it  might  have  been  a  couple  of  weeks ;  I  couldn't  be  certain ;  I  didn't 
pay  much  attention  to  that  to  tell  just  how  long  before. 

Q.  "Who  was  present  at  the  time  that  talk  was  had,  any  body 
besides  you  and  Judge  Prindle?  A.  Yes,  sir;  Mr.  Eay  was  in 
there ;  there  were  several  others  in  there  on  business." 

There  is  a  flat  contradiction  in  the  testimony  of  Murphy  himself; 
an  impeachment ;  he  tells  expressly  of  two  interviews  he  had  with 
Judge  Prindle  before  that,  the  only  interviews  he  had ;  tells  the 
conversation,  and  all  the  conversation ;  yet,  after  this  time,  givef^ 
another  conversation,  which  is  a  flat  contradiction  of  his  prjBvions 
evidence.  Now,  the  charge  is  that  he  entered  into  an  agreement 
with  Murphy  and  induced  Dr.  Dwight  to  resign,  and  received  $50 
for  his  services.  Did  he  induce  Dr.  Dwight  to  resign  ?  I  call  the 
attention  of  the  Senate  to  pages  741  and  742.  This  is  the  evidence 
of  Dr.  Dwight: 

"  Q.  Previous  to  that  time  had  yon  had  any  conversation  with 
Jndge  Prindle  in  reference  to  your  executorship  of  this  will  ?  A. 
Not  a  word. 

Q.  Who  did  you  see  when  you  went  to  make  the  application  for 
proof  of  the  will  ?    A.  Judge  Prindle  and  Mr.  Ray. 

Q>  Any  body  else  ?  A.  I  don't  know  who  else  might  have  been 
there. 

Q.  Who  did  yon  first  speak  to  in  reference  to  the  transaction  of 
that  business  ?    A.  Geo.  W.  Eay. 

Q.  He  was  the  first  man  ?  A.  I  couldn^t  swear  positively  whethw 
I  spoke  to  him  first  or  whether  I  spoke  in  general  terms  of  it  before 
him  and  the  jndge,  that  I  came  to  get  papers  for  the  proof  of  the 
will  of  Murphy ;  I  cannot  say  that  I  spoke  to  one  or  the  other  on 
the  first  start ;  I  think,  more  than  otherwise,  that  I  spoke  in  general 
language  before  them  both." 

On  the  opposite  page  (741)  he  says : 

"  Q.  When  was  the  fii-st  talk  yon  had  with  Judge  Prindle  in  ref- 
erence to  that  matter)    A.  The  day  the  will  was  proved. 
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Q.  What  time  of  the  day  ?    A.  The  latter  part  of  the  day. 

Q.  After  the  will  was  proved  ?    A.  No,  sir. 

Q.  Before?  A.  Yes;  before  the  will  was  proved  he  came  in  the 
back  room  where  I  was  sitting. 

Q.  Who  came  in  ?  A.  Judge  Prindle,  and  he  asked  me  if  I  knew 
what  charges  were  out  against  me  in  regard  to  this  will,  and  I  said 
I  supposed  I  did. 

Q.  What  further  was  said  ?  A.  At  that  time  there  was  nothing 
further  said ;  only  called  witnesses  to  prove  the  will. 

Q.  Was  there  any  thing  said  as  to  whether  or  not  you  were  will- 
ing to  renounce  ?    A.  No,  sir. 

Q.  Who  was  present  at  that  time  ?  A.  Geo.  W.  Eay  and  Horace 
G.  Prindle." 

So  that  at  the  time  the  will  was  proved  or  at  any  other  time, 
Judge  Prindle  never  said  a  word  to  Dr.  Dwight  to  induce  him  to 
resign  or  renounce  his  executorahip.  The  charge  in  that  respect  is 
totally  false ;  he  did  not  induce  him  to  resign. 

Now,  you  will  recollect  very  well  that  Mr.  Murphy  denied  posi- 
tively, in  the  first  instance  upon  the  stand,  that  he  had  ever  made 
any  charges  against  Dr.  Dwight,  the  executor ;  that  he  had  ever 
accused  him  to  any  person  of  putting  his  name  in  the  will  as  execu- 
tor without  the  authority  of  his  father ;  denied  it  repeatedly ;  you 
recollect  his  appearance  up^n  the  stand  duiing  that  time.  Do  jou 
believe,  in  view  of  the  evidence  that  the  other  witnesses  gave,  that 
this  witness  never  did  make  any  such  charge  ?  I  call  your  atten- 
tion to  the  further  evidence  of  Mr.  Murphy  upon  that  point,  page 
386: 

^'  Q.  Have  you  told  all  that  took  place  in  regard  to  this  matter  I 
A.  All  that  I  can  remember  now. 

Q.  You  have  told  all  that  you  can  remember  now  that  took  place! 
A.  All  I  can  remember  just  now. 

Q.  During  the  whole  negotiation  that  took  place  in  the  office 
there  ?    A.  Tea,  sir. 

Q.  Then  you  don't  remember  any  charges  that  you  made  against 
Dr.  Dwight?    A.  No,  sir. 

Q.  Do  you  mean  to  swear  to  that  i  A.  I  can't  remember  of  no 
charges  that  I  made  now. 

Q.  Why,  the  charges  that  you  made  then  ? 

Mr.  Stanton  —  Perhaps  the  counsel  had  better  explain  what  he 
means. 

The  Wttntssa  —  I  don't  understand  what  yon  are  getting  at. 
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By  Mr.  Pbindlb  : 

Q.  I  understand  you  to  swear  that  yon  do  not  recollect  any  thing 
else  that  took  place  during  these  negotiations  than  what  you  have 
stated  ?     A.  I  don't  recollect  nothing  else  concerning  this  will. 

Q.  Concerning  the  will  ?     A.  Yes,  sir. 

Q.  Did  you  make  any  charges  of  wrong  conduct  on  the  part  of 
Dr.  Dwight  1    A.  No,  sir ;  I  don't  remember  that  I  did. 

Q.  Did  you  charge  that  Dr.  Dwight  had  inserted  his  name  there 
after  the  will  was  drawn,  and  that  your  father  did  not  know  any 
thing  about  it  I    No,  sir ;  I  didn't. 

Q.  Did  you  make  any  such  statement!  A.  No,  sir;  I  don't  re- 
member making  any  such  statement. 

Q.  Saj'ing  nothing  to  that  effect  t  A.  I  can't  remember  saying 
any  thing  to  that  effect. 

Q.  Will  you  swear  that  you  did  not  ?  A.  Well,  I  think  I  did  say 
something  concerning  what  the  witnesses  said." 

Was  that  witness  candid  and  honest ;  a  man  that  you  can  depend 
upon  for  a  truthful  recital  of  facts  in  a  case  like  that  ? 

^*  Q.  What  did  you  say  ?  A.  Well,  I'll  tell  you  as  near  as  I  can; 
that  the  witnesses  said  that  the  will  he  had  left  with  Mr.  Frank- 
lin ;  that  I  would  find  the  will  with  Mr.  Franklin  ;  when  I  called 
on  him  Mr.  Franklin  told  nie  that  Dr.  Dwight  had  the  will;  I 
think  that  was  all  I  said  about  that. 

Q.  You  didn't  think  of  that  when  I  asked  you  before  ?  A.  No ; 
I  didn't  think  of  that. 

Q.  You  thought  of  that  since?    A.  Yes,  sir. 

Q.  Did  you  claim  that  your  father  told  you  that  you  should  be 
appointed  the  executor  in  the  will  ?     A.  No,  sir ;  I  didn't. 

Q.  Will  you  swear  positively  to  that!     A.  Yes,  sir. 

Q.  Now,  sir,  didn't  you  distinctly  charge  that  Dr.  Dwight,  con- 
trary to  your  father's  wishes  and  intention,  had  forged  his  name  in 
that  will  as  executor !    A.  I  don't  think  that  I  did. 

Q.  Do  you  swear  that  you  did  not !  A.  No ;  but  I  don't  think  I 
did." 

There  is  evidence  of  the  same  kind  where  he  partially  denies  and 
partially  does  not  deny  that  he  made  these  charges.  I  call  your 
attention  to  page  757,  evidence  of  Mr.  Ray: 

"  Q.  Who  applied  to  prove  the  will  of  Edward  Murphy !  A. 
Dr.  Dwight. 

Q.  State  what  you  did  ?  A.  Dr.  Dwight  came  there  to  the  office 
and  he  knew  I  was  an  attorney  and  practicing  as  such,  because  I  was 
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acquainted  with  him  and  his  cousins  anrf  relatives  very  well ,  he  told 
me  that  he  had  the  will  that  he  wanted  proved  ;  I  drew  the  peti- 
tions and  citations  and  he  served  them ;  within  two  or  three  dajs 
after  that  John  Murphy  came  to  the  office. 

Mr.  E.  H.  Pbindle  here  handed  the  witness  several  papers. 

WrrNESS  —  I  would  here  say  that  I  hold  in  my  hand  the  final 
account  of  the  executors  of  the  will  of  Anna  W.  Barrows ;  there  is 
the  petition  for  the  proof  of  the  will  and  there  is  the  petition  for  the 
final  settlement. 

Mr.  E.  H.  Pkindle  —  I  would  like  to  have  these  considered  in 
evidence  and  marked ;  I  do  not  care  to  have  them  in  the  record  to 
lumber  it  up. 

The  same  was  here  marked,  for  indentification,  C.  R.  D. 

Q.  All  in  your  handwriting  ?  A.  Yes,  I  think  they  are ;  if  there 
is  any  thiiig  that  is  not.  I  think  it  was  done  by  some  clerk  in  the 
office  under  my  direction  ;  there  might  have  been  some  student  there 
whom  I  told  how ;  I  think  not,  however. 

Q.  Go  on  and  state  now  in  regard  to  Mr.  Murphy's  coming  down! 
A.  He  came  to  the  office,  and  my  memory  is  that  Judge  Prindle,  at 
that  time,  was  not  in ;  Mr.  Murphy  came  there  and  was  in  a  very 
excited  state,  and  wanted  to  see  the  surrogate ;  wanted  to  know 
where  he  was ;  I  can't  tell  you  what  I  told  him,  but  I  sent  him  off 
somewhere  after  the  surrogate  ;  he  came  back  in  a  short  time  with 
the  surrogate,  and  Judge  Prindle  asked  me  if  I  had  the  will ;  I  told 
him  that  I  had  ;  I  got  the  will  and  produced  it ;  Judge  Prindle  took 
it  and  looked  it  over  in  my  presence  with  Mr.  Murphy,  and  Mr. 
Murphy  told  Judge  Prindle  that  he  was  the  executor  who  should 
have  been  named  in  the  will ;  that  his  father  promised  it,' and  that 
his  father  told  the  witness  that  he  was  the  executor,  and  that  the 
witness  would  swear  to  it,  and  if  Dr.  Dwight's  name  was  in  there 
as  executor  that  Dr.  Dwight  had  forged  his  name  in  there  himself; 
Judge  Prindle  looked  over  the  will  and  he  found  in  the  will  that  the 
place  where  the  executor's  name  —  I  should  say  that  he  further 
diarged  that  the  amount  of  a  certain  legacy  (I  think  to  Margaret  Mu^ 
phy)  was  put  in  differently  from  what  his  father  desired  and  asked  it  to 
be  put  in.  Judge  Prindle  looked  through  the  will  and  he  found  that 
there  was  something  appearing  on  the  face  of  the  will  that  might  snb- 
gtantiate  it,  and  he  told  Murphy  that  he  saw  that  the  amount  of  the 
legacy  was  put  in  with  a  different  ink,  and  a  different  pen,  and  at  a 
different  time,  and  that  the  name  of  the  executor  was  that  same  way, 
and  Mr.  Murphy  said  that  he  would  fight  the  will  if  it  took  the  last  dol- 
lar he  had ;  that  Dr. Dwight  never  should  administer  that  estate;  or 
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have  any  thing  to  do  with  it ;  he  said  that  he  should  get  a  lawyer  to  do 
it ;  he  wanted  to  take  the  will  and  show  it  to  a  lawyer,  I  let  him  take 
the  will,  and  he  went  out  somewhere  to  show  it  to  a  lawyer,  and  came 
back,  and  I  suggested  to  him  that  Dr.  Dwight  was  not  a  man  who 
would  do  any  thing  of  that  kind ;  that  his  reputation  was  spotless,  but 
he  would  listen  to  nothing,  and  said  he  should  fight  the  will ;  I  imme- 
diately sat  down  and  wrote  a  letter  to  Dr.  Dwight,  informing  him 
of  the  facts,  and  Dr.  Dwight  came  down  and  talked  with  me  in 
regard  to  the  matter ;  within  a  day  or  two  I  was  going  to  Otselic, 
and  I  saw  Dr.  Dwight  in  regard  to  the  matter,  and  I  stopped  and 
talked  with  Mr.  Berry,  who  was  one  of  the  witnesses,  and  he 
informed  me  there  was  nothing  of  the  kind  about  it ;  after  I  got 
back  home  Mr.  Murphy  came  there  again,  and  Judge  Prindle  sug- 
gested to  him  that  probably  Dr.  Dwight  did  not  care  any  thing 
about  administering  the  estate,  and  that  he  might,  perhaps,  nego- 
tiate with  Dr.  Dwight,  and  Dr.  Dwight  would  renounce  and  let  the 
whole  thing  go,  and  Judge  Prindle  said  to  Mr.  Murphy,  '  You  must 
get  a  lawyer  to  attend  to  the  matter  for  you,' "  etc. ;  contradicting 
Murphy ;  showing  thrft  ho  did  make  these  charges  that  he  swears  he 
did  7iot  make,  and  afterward  could  not  remember  whether  he  made 
them  or  not.  There  is  much  more  of  this  evidence  of  Mr.  Ray 
upon  that  point,  on  page  761,  and  at  other  points.  Dr.  Dwight,  at 
page  741,  says : 

"  A.  Let  me  state  it  if  you  will ;  I  don't  say  that  I  learned  that 
he  wanted  to  get  tlie  business  in  his  hands ;  I  learned  this  fact,  that 
he  had  made  intimations,  innuendoes  and  expressions,  stating  that  I 
had  foisted  my  name  in  the  will  as  executor. 

Q.  I  don't  ask  that ;  from  whom  did  you  first  learn  the  fact  that 
he  desired  to  take  your  place?  A.  It  came  in  among  the  expres- 
sions in  regard  to  my  having  foisted  my  name  in  the  will  as  executor. 

Q.  State  who  you  learned  it  from?  A.  I  can't  say  positively ;  I 
should  say  it  was  from  Alfred  Daniels,  as  near  as  my  memory  serves 
me ;  that  John  wanted  it  changed  and  to  handle  it  himself. 

Q.  When  was  the  first  talk  you  had  with  Judge  Prindle  in  refer- 
ence to  that  matter  ?     A.  The  day  the  will  was  proved. 

Q.  What  time  of  the  day  ?    A.  The  latter  part  of  the  day. 

Q.  After  the  will  was  proved  ?    A.  No,  sir. 

Q.  Before  ?  A.  Yes ;  before  the  will  was  proved  he  came  in  the 
back  room  where  I  was  sitting. 

Q.  'Who  came  in  ?  A.  Judge  Prindle,  and  he  asked  me  if  I  knew 
what  charges  were  out  against  him  in  regard  to  this  will,  and  I  said 
I  suppose  I  did." 
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That  evidence  I  have  already  read. 

Senator  Benedict  —  That  part  reading  "charges  against  him," 
should  be  "  charges  against  me." 

Mr.  E.  H.  Pbindlb  —  Yes;  the. word  "him"  is  evidently  a  mis- 
take. The  charge  is  that  the  respondent  received  from  him  $75, 
and  also  $50  in  addition,  that  he  paid  to  Judge  Frindle. 

Senator  Benedict — Received  it  from  whom? 

Mr.  E.  H.  Pbindle — That  the  respondent  received  it  from  Mr. 
Murphy.    Here  is  the  receipt  that  was  given  by  Mr.  Ray  for  the  $75 : 

"$75.25;  Preston,  N.  Y.,  April  1,  1868.  Received  of  John 
Murpliy,  seventy-five  dollars  and  twenty-five  cents,  in  fnll  of  all 
accounts  of  Edward  Murphy,  deceased,  the  same  including  all 
accounts  of  whatever  nature,  pertaining  to  the  deceased  or  his 
business.     Thomas  Dwight." 

That  is  the  receipt  the  doctor  gave,  however.     Here  is  the  other. 

"Received,  of  John  Murphy,  administrator,  with  the  will 
annexed,  of  the  estate  of  Edward  Murphy,  deceased,  seventy-five 
dollars  counsel  fees,  costs  and  disbursements  in  the  matters  of  prov- 
ing said  last  will  and  testament,  and  granting  letters  thereon,  March 
31,  1868.     G.  W.  Ray." 

Murphy  does  not  pretend  that  he  paid  the  $75  to  the  respondent, 
but  testifies  that  he  paid  it  to  Ray  himself.  There  is  no  pretense 
that  the  respondent  received  the  $75.  "  Q.  You  paid  the  money 
to  Ray  ?  A.  I  paid  the  money  to  Mr.  Ray,  sir."  Mr.  Murphy  had 
made  an  afiidavit  that  was  published  in  the  papers  and  circulated 
during  the  campaign,  which  may  be  found  at  page  388 : 

STATE  O*'  NEW  YORK,    ) 
Chenango  County,  )  **  * 

John  Murphy,  of  the  town  of  McDonough,  being  duly  sworn, 

deposes  and  says :  That  he  is  the  executor  of  the  estate  of  Edward 

Murphy,  deceased ;  that  on  February  5,  1868,  he  went  before  Judge 

Prindle   to  have  the  said  Edward  Murphy's  will  proved ;  and  that 

said  Prindle  charged  him  $75,  which  he  paid  and  left.     Said  judge 

then  followed  him  out  into  the  street,  and  told  him  that  his  clerk 

made  a  mistake  and  he  wanted  $5  more,  which  he  paid,  supposing 

it  to  be  surrogate's  fees. 

JOHN  MURPHT. 

Subscribed  and  sworn  ) 

to  before  me,  )  • 

Edwin  Kklset,  Justice  of  the  PeaoeP 
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He  says  "  he  was  the  executor" ;  that  was  not  true ;  and  "  he  went 
to  have  the  will  proved  " ;  that  was  not  true ;  he  didn't  come  before 
the  judge  to  have  the  will  proved ;  and  "  that  the  said  Prindle 
charged  him  $75,  which  he  paid  and  left";  that  was^  not  true. 
Prindle  did  not  charge  him  any  $75 ;  he  didn't  pay  him  any  $75 ; 
Kay  charged  him  $75,  which  he  paid  to  him ;  then  '^  said  judge  fol- 
lowed him  out  into  the  street  and  told  him  that  Ins  clerk  made  a 
mistake  and  he  wanted  $5  more,  which  he  paid,  supposing  it  to  be 
surrogate's  fees."  The  evidence  of  Ray  shows  that  probably  he 
didn't  charge  any  thing  for  a  $5  stamp,  and  that  he  did  pay  him 
the  $5 ;  but  in  this  case  Murphy  swore  that  the  judge  told  him  it 
was  for  a  stamp.  That  his  clerk,  as  the  counsel  says,  had  made  a 
mistake  in  regard  to  the  stamps.  Here  in  this  affidavit  he  swears 
^'  he  paid  him  the  $5  supposing  it  was  surrogate's  fees."  There  is  a 
fiat  contradiction  in  Murphy's  evidence,  swearing  in  the  affidavit 
that  he  supposed  it  was  surrogate's  fees ;  swearing  here  that  the 
respondent  told  him  that  his  clerk  had  made  a  mistake  in  regard  to 
the  stamp ;  and  I  may  as  well  notice  here  that  the  counsel  here  has 
a  great  deal  to  say  about  what  this  witness  testifies  to ;  that  the 
respondent  told  him  that  Ray  \^as  his  clerk.  How  came  that  word 
to  be  put  in  that  affidavit  ^ith  all  these  other  falsehoods  {  Why, 
there  was  an  anxiety  on  the  part  of  the  opposers  of  Judge  Prindle, 
last  fall,  to  make  it  appear  that  Ray  was  his  clerk,  and  the  person 
who  drew  up  that  affidavit  put  the  word  into  the  affidavit  in  order 
to  make  it  appear  that  Judge  Prindle  had  admitted  that  Ray  was 
his  clerk,  and  they  procured  Murphy  to  come  here  and  swear  that 
he  told  him  his  derh  had  made  a  mistake.  Does  any  senator  believe 
that  Murphy  can  recollect  now  the  exact  language  that  the  respon- 
dent nsed  to  him  so  long  ago,  and  that  he  told  him  his  clerk  had 
made  a  mistake  ?  Now,  Mr.  Murphy  claims  that  in  addition  to  this 
$75  that  he  paid  to  Mr.  Ray,  he  paid  Judge  Prindle  $50  for  inducing 
Dr.  Dwight  to  renounce.  Why  didn't  he  mention  it  in  that  affida- 
vit that  he  made  upon  that  occasion,  if  he  had  paid  him  $50  in  addi- 
tion thereto  ?  Does  it  look  reasonable  that  when  he  is  making  an 
affidavit,  stating  the  amount  that  he  paid  to  the  respondent,  to  pre- 
judice the  people  against  the  respondent  in  that  canvass,  he  would 
leave  out  the  $50  that  he  actually  did  pay,  as  he  claims  now,  to  Judge 
Prindle,  and  put  in  the  $75  that  he  didn't  pay  to  him,  but  that  he 
paid  to  Mr.  Ray  ?  Will  you  believe  him  when  he  comes  here  and 
testifies  that  he  paid  $50  to  Judge  Prindle  in  addition  to  the  $75, 
when  he  never  mentioned  it  in  the  affidavit  that  he  made  last  fall  ? 
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"What  is  the  reason  given  by  the  witness,  for  not  mentioning  the  $50 
that  he  paid,  in  that  aflSdavit  1    On  page  419  the  question  is  put: 

"  Q.  Why  didn't  you  say  something  in  that  aflSdavit  about 
paying  the  judge  this  other  $50  f  A.  Because  I  had  no  receipt 
of  it,  and  I  thought  it  was  none  of  my  business  to  say  any  thing 
about  it." 

Now,  he  says  he  didn't  put  the  $50  in  his  affidavit,  because  he  had 
no  receipt  of  it  and  he  didn't  think  it  was  his  business  to  say  any 
thing  about  it.  Why  did  he  put  in  the  $5  the  judge  collected  of 
him  afterward,  as  he  says ;  why  did  he  put  in  the  affidavit  the  |6 
that  he  had  no  receipt  for,  and  leave  out  the  $50 1  His  reason  is 
false,  evidently,  otherwise  he  would  not  have  said  aijy  thing  about 
the  $50.  He  gets  up  the  miserable  excuse  that  he  didn't  say  anj 
thing  about  the  $50  in  tlie  affidavit  because  Re  had  no  receipt  for  it, 

"  Q.  You  remembered  it  when  you  made  this  affidavit  ?  A.  Tea, 
sir. 

Q.  But  didn't  put  it  in  ?  A..  No,  sir ;  I  didn't  put  nothing  at  all 
in  only  just  what  I  had  receipts  of." 

But  he  did  put  in  tlie  $5  that  he  had  no  receipt  of. 

"  Q.  Did  you  swear  you  paid  it  to  Mr.  Ray  ?  A.  I  swore  that  I 
had  paid  the  money  to  Mr.  Ray. 

Q.  This  is  the  language  of  the  affidavit,  *and  that  said  Prindle 
charged  him  $75,  which  he  paid  and  left  V  A.  I  see  that's  the  way 
it  is  in  the  affidavit,  but  I  didn't  mean  to  have  it  so. 

Q.  Did  Prindle  charge  you  $75  ?  A.  No,  sir ;  I  didn't  pay  Mr. 
Prindle  $75 ;  I  paid  Mr.  Ray. 

Q.  Did  he  charge  you  $75  ?     A.  No,  sir,  he  didn't. 

Q.  Did  you  state,  in  the  presence  of  Charles  W.  Scott,  at  Mc- 
Donough,  or  East  Pharsalia,  or  at  Preston,  that  you  never  paid  Mr. 
Prindle  any  money  at  all  ?    A.  No,  sir ;  I  did  not. 

Q.  You  swear  positively  to  that?     A.  I  swear  positively  to  that 

Q.  Did  you  state  that  at  either  of  those  places  while  Silas  R. 
Berry  was  present  ?  A.  No,  sir ;  I  did  not ;  I  didn't  make  no  such 
statement,  that  I  didn't  pay  Mr.  Prindle  no  money,  because  I  told 
them  both  I  did. 

Q.  Or  any  thing  to  that  effect?    A.  No,  sir;  I  did  not. 

Q.  Did  you  state,  in  their  presence,  at  either  of  those  places,  that 
you  paid  only  $75  ?  A.  No,  sir,  I  did  not ;  I  stated  that  1  paid  the 
full  amount. 

Q.  What  full  amount  did  you  state  you  paid  ?  A.  It  was,  I  tliink, 
$120,  I  think,  I  told  them  I  paid  in  all. 

Q,  You  did  have  conversation  with  them  ?    A.  Yes,  sir. 
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Q.  And  jon  told  theiuHliat  jon  paid  $120  in  all  ?    A.  Yes,  sir. 

Q.  And  that  yon  swear  to  positively  ?  A.  Tes,  sir ;  I  think  it 
was  $120 ;  I  couldn't  be  certain  now ;  but  it  was  the  fall  amount  of 
money  what  I  paid." 

How  came  he  to  come  here  and  swear  that  he  paid  $50,  in  addi- 
tion to  the  $75  that  he  put  into  the  affidavit }  What  induced  him 
to  do  it?  Do  you  believe  what  he  swore  to  when  he  made  that 
affidavit,  swearing  that  he  paid  $75  to  Jud^e  Prindle,  wlien  in  fact 
he  did  pay  it  to  Bay,  leaving  out  the  fact  that  he  paid  $50  in  addi- 
tion to  the  respondent !    Page  442,  again : 

**  Q.  When  did  you  first  state  to  any  one,  as  you  now  recollect,  this 
transaction  of  the  payment  of  $50  to  Judge  Prindle  for  getting  Dr. 
Dwight  to  renounce ;  who  is  the  first  man  you  stated  that  to  ?  A.  I 
think  it  was  Mr.  Follett." 

And  so  on ;  it  does  not  appear  whether,  before  this,  he  had  that 
conversation  with  Mr.  Scott,  in  which  he  claims  that  he  told  him  he 
paid  $120,  in  all;  but  I  think  it  must  have  been  before  that;  but 
some  time  during  the  fall  he  told  Mr.  Follett  that  he  paid  this  $50, 
in  addition  to  the  amount  that  he  had  paid  to  Mr.  Eay ;  a  little 
remarkable  that  this  man,  who  has  made  these  remarkable  affidavits 
in  this  case,  and  has  taken  a  remarkable  interest  in  this  case,  as  it  is 
shown,  should  be  the  only  man  who  could  extract  this  important 
fact  from  the  lips  of  this  man ;  a  little  remarkable.  Why,  I  can  see 
readily  enough  how  it  was;  Follett  found  that  he  had  paid  Dr. 
Dwight  a  certain  amount;  first  $50 for  his  services  in  that  matter  — 
renouncing  —  gave  oflF  his  large  commissions  for  the  sum  of  $50; 
and  a  base  and  cowardly  attempt  has  been  made  to  fasten  the  pay- 
ment of  that  $50  upon  the  respondent;  and  this  witness  has  been 
the  bass  tool  in  the  hands  of  base  men  to  come  here  and  swear  to 
such  a  transaction,  when  it  is  as  false  as  the  Koran,  and  all  the  evi- 
dence in  the  case,  and  the  circumstances,  show  that  it  is  false.  Mr. 
Follett  is  the  man,  and  the  only  man,  who  had  the  key  to  unlock 
the  heart  of  this  witness  and  take  out  this  important  fact,  that  he 
had  concealed  from  all  others,  as  he  said,  because  he  had  no  receipt. 
I  call  your  attention  to  the  evidence  of  Mr.  Scott,  page  70T : 

"  Q-  Will  you  go  on  and  state  when  and  where,  and  what  that 
conversation  was  ?  A.  In  the  first  place  I  met  Mr.  Humphrey  at  a 
meeting  at  McDonongh  at  which  Judge  Prindle  spoke,  and  was 
talking  about  what  Mr.  Murphy  had  sworn  to  in  relation  to  his 
father's  estate,  or  the  settlement  of  the  estate,  and  Mr.  Murphy 
commenced  saying  he  had  sworn  to  no  such  thing ;  I  took  out  of 
my  pocket  a  pamphlet  entitled  the  ^'  Mill  of  Extortion,"  and  com- 
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menced  reading  Murphy's  affidavit  from  tlie  pamphlet ;  Mr.  Murphy 
kept  denying  that  he  had  sworn  to  any  such  thing,  and  some  one  in 
the  crowd  suggested  that  we  had  got  some  affidavit  that  had  been 
garbled  or  changed ;  I  held  up  the  pamphlet  and  said,  "  no,  this  is 
one  of  your  own  documents,  the  "  Mill  of  Extortion,' "  and  Mr. 
Murphy  said  he  couldn't  help  it,  he  never  had  sworn  to  any  such 
thing;  the  next  day,  while  returning  from  McDonough  with  my 
brother  in  law,  we  met  Mr.  Murphy  in  the  road  a  little  east  of 'East 
Pharsalia;  perhaps  a  quarter  of  a  mile  out  of  the  village;  he  was 
riding  one  horse  and  leading  another,  going  to  East  Pharsalia,  I 
judged,  and  stopped  and  commenced  talking  about  the  affidavit ; 
John  said  he  was  sorry ;  he  didn't  see  how  they. came  to  publish  such 
an  affidavit ;  he  said  people  would  think  he  had  been  swearing  to  a 
lie ;  he  said  people  in  the  vicinity  knew  the  circumstances ;  I  took 
out  the  pamphlet  and  read  the  affidavit,  section  by  section,  asking 
John  if  he  had  made  any  such  affidavit ;  he  said  he  had  not;  I  read 
him  the  clause  in  which  he  swears  that  on  February  5,  1868,  be 
went  before  Judge  Prindlo  to  have  said  Edward  Murphy's  will 
proved ;  I  asked  him  if  that  was  not  the  very  day  on  which  his 
partner  died ;  he  said  it  was ;  he  didn't  see  how  they  came  to  make 
any  such  affidavit;  I  read  him  the  clause  ^and  the  said  Prindle 
charged  him  $75,  which  he  paid  and  left ;  said  judge  then  followed 
him  out  into  the  street  and  told  him  that  his  clerk  made  a  mistake 
and  he  wanted  $5  more,  which  he  paid,  supposing  it  to  be  surro- 
gate's fees;'  he  said  it  was  not  so;  he  didn't  pay  Judge  Prindle 
any  $75 ;  he  paid  Mr.  Kay  the  money. 

Q.  Do  you  remember  what  amount  ?  A.  No,  sir ;  I  do  not ;  said 
I,  ' who  done  the  business  for  you ? '  he  said,  'Mr.  Ray;'  *WelI,' 
said  I,  *■  is  that  all  the  money  you  paid  ? '  said  he,  ^  that  is  all  except 
$60  I  paid  to  go  to  Dr.  Dwight  for  renouncing  the  executorship;' 
that  is  substantially  the  conversation  that  occurred." 

The  counsel  said  this  conversation  was  had  at  a  political  meeting, 
but  the  truth  was,  the  conversation  was  had  the  next  morning  after 
the  politiciil  meeting,  on  the  road  a  little  way  from  East  Pharsalia. 
On  the  opposite  page  ho  says : 

^^Q.  That  was  the  part  that  he  stated  was  wrong!  A.  I  road  it 
to  him,  clause  by  clause,  and  he  denied  every  clause  in  the  affidavit 

Q.  He  denied  every  clause  as  you  read  them  one  after  the  other, 
did  he?     A.  ^s  I  read  them  one  after  the  other. 

Q.  lie  denied  every  one  of  them }    A.  He  denied  every  clause. 

Q.  Well,  he  claimed  that  the  substance  of  the  whole  affidavit  was 
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true  7  A.  No,  eir ;  he  didn't  claim  so ;  he  claimed  that  the  subr 
stance  of  it  was  wrong." 

On  the  opposite  page  is  the  evidence  of  Silas  R.  Berry,  who  was 
present  at  the  same  conversation. 

"  Q.  Were  you  present  at  that  meeting  at  McDonough  ?  A.  I 
was. 

Q.  And  at  the  subsequent  interview }    A.  The  next  morning? 

Q.  Yes.     A.  Yes,  sir. 

Q.  Will  jou  go  on  and  state  in  substance  what  was  said  at  that 
interview?  A.  Well,  my  brother-in-law  met  him  and  he. spoke  of 
his  afiSdavit,  and  then  he  takes  this  '^  Mill  of  Extortion  "  from  his 
pocket  and  read  the  affidavit  to  him,  and  he  denied  it  as  he  has  so 
sworn. 

Q.  What  was  said  about  the  payment  of  money  ?  A.  He  asked 
lum  who  he  paid  the  money  to ;  he  asked  him  in  the  first  place  who 
done  this  business ;  he  says  ^  George  Kay  ;'  says  he,  ^  who  did  you 
pay  the  money  to  —  George  Ray  or  Judge  Prindle ;  said  he,  *  I  paid 
it  to  George  Ray.' 

Q.  Did  he  state  how  much  he  paid  ?    A.  $75. 

Q.  Did  he  state  whether  that  was  all  that  he  paid  ?  A.  Yes,  sir, 
with  the  exception  of  $50  that  he  spoke  of  that  was  going  to  Dr. 
D  wight. 

Cross-examination  by  Mr.  Stanton  : 

Q.  You  are  sure  he  said  he  paid  no  more  than  the  $75  and  $50 1 
A.  Yes,  sir. 

Q.  He  claimed  he  paid  both  those  ?  A.  He  claimed  that  he  paid 
only  $75  in  the  surrogate's  office. 

Q.  Who  did  he  claim  that  he  paid  the  $60  to  ?  A.  I  don't 
remember  as  he  stated  who  he  paid  it  to ;  he  said  that  he  paid  $50 
to  Dr.  D wight ;  I  think  that  was  the  way  he  worded  it,  whether  he 
paid  it  directly  to  him  or  some  one  else,  I  couldn't  say. 

Q.  Now,  sir,  are  you  sure  of  the  language  that  he  used  ?  A. 
Sure  of  the  language  that  he  used." 

Now  Murphy  swears  he  paid  the  $50  in  the  back  room  of  the 
office  that  day,  and  Dr.  Dwight  swears  he  was  in  there  all  the  time 
and  he  saw  no  such  money  paid ;  he  thinks  he  was  thereuntil  nearly 
all  the  persons  had  left.  The  respondent  expressly  denies  that  he 
received  it  at  all.  I  don't  know  but  complaint  will  be  made  here 
—  I  have  heard  it  made  —  that  the  surrogate  ought  not  to  have 
allowed  the  executor  to  renounce,  but  I  say  that  this  surrogate 
properly  allowed  the  executor  to  renounce  and  John  Murphy  was 
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properly  appointed  an  administrator,  with  a  will  annexed  ;  it  was  in 
accordance  with  the  wishes  of  all  the  heirs,  and  thej  were  all  of  age; 
they  were  all  present.    Ton  will  find  that  evidence  at  page  391 : 

"  Q.  How  many  legatees  were  named  in  the  will  i  A.  Three 
of  us. 

Q.  Were  there  any  of  thejn  infants  ?  A.  No,  sir ;  they  were  all 
of  age,  every  one  of  them ;  they  were  from  twenty-five  to  thirty 
years  old. 

Q.  Did  any  of  them  live  outside  of  the  State?  A.  No,  sir; 
they  didn't. 

By  Mr.  Woodin  : 

Q.  Was  it  the  wish  of  all  the  legatees  that  Dr.  Dwight  shotdd 
give  up  the  administration  ?     A.  Yes,  sir. 

Q.  Did  the  executor  under  that  will  have  power  to  sell  the  real 
estate  t     A.  I  think  not,  sir. 

Q.  What  was  the  amount  of  personal  property ;  every  thing  except 
the  land  ?  JC.  Well,  1  guees  it  would  amount  to  about  seven  or 
$8,000 ;  that  is,  every  thing,  with  the  exception  of  the  land,  leaving 
the  balance  out." 

And  the  estate  amounted  to  some  $30,000.  Now,  was  there  any 
thing  here  to  be  complained  of,  in  this  transaction  f  Has  the  evi* 
dence  shown  the  transaction  as  it  was  t  It  appears  Dr.  Dwight  went 
to  Mr.  Bay  to  get  him  to  draw  the  papers  for  the  proof  of  the  will  and 
to  do  the  business ;  then  this  controversy  arose  between  tliese  legatees 
in  the  will  and  Dr.  Dwight,  and  these  charges  were  made ;  Mr.  Bay 
went  to  see  one  of  the  witnesses ;  went  to  see  Dr.  Dwight;  took 
some  interest  in  the  matter  and  did  conduct  some  n^otiationfl 
with  Dr.  Dwight,  for  the  purpose  of  procuring  him  to  renounce, 
and  did  induce,  I  suppose.  Dr.  Dwight  to  renounce  the  executo^ 
ship  on  his  receiving  $50,  pay  for  his.  services;  all  the 
heira  desired  it  to  be  done;  the  petition  for  the  proof  of 
the  will  had  been  drawn  and  copied  and  served;  all  the 
business  for  the  proof  of  the  will  had  been  done ;  then  it  became 
necessary  that  a  petition  should  be  made  for  letters  of  admin- 
istration with  the  will  annexed,  a  proceeding  for  which  there 
are  no  blanks ;  the  writings  had  to  be  written  out  in  fall,  in 
lengthy  proceeding ;  the  agreement  between  Dr.  Dwight  and  the 
legatee  was,  that  the  legatee  was  to  pay  all  the  expenses  of  proving 
the  will ;  pay  all  tho  expenses  of  the  transaction ;  and  Mr.  Bay 
charged  $75  for  his  services;  the  charges  were  reasonable  and 
proper,  and  it  was  right  in  every  respect  that  they  should  be  paid 
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I  will  next  call  the  attention  of  the  Senate  to  the  ninth  charge, 
which  charges  a  refasal  to  answer  and  perform,  etc.,  before  the  board 
of  supervisors ;  and  it  is  unnecessary  for  me  to  spend  a  great  deal  of 
time  upon  this  charge.  It  is  so  obvious  that  there  is  nothing  in  it, 
that  no  fanlt  ought  to  be  found  with  the  respondent  in  connection 
with  it ;  he  acted  entirely  under  advice  of  counsel.  (See  the  evi- 
dence of  Mr.  Glover,  pages  729,  731  and  738.)  I  will  not  read  that 
evidence.  We  say  that  the  statute  provides  a  way  to  teat  the  right 
of  the  board  to  make  the  inquiry,  and  a  copy  of  that  statute  may  be 
found  in  Mr.  Glover's  openiug,  at  pages  666  and  667.  It  provides 
as  follows : 

"  Whenever  any  person,  duly  subpoenaed  to  appear  and  give  evi- 
dence, shall  neglect  or  refuse  to  appear  or  to  produce  such  books  and 
papers,  according  to  the  exigency  of  such  subpoena,  or  so  refuse  to 
testify  before  such  board  or  committee,  or  to  answer  any  questions 
which  a  majority  thereof  shall  decide  to  be  proper  and  pertinent,  he 
shall  be  deemed  in  contempt,  and  it  shall  be  the  duty  of  the  chairman 
of  the  board,  or  of  the  committee,  as  the  case  may  be,  to  report  the 
facts  to  the  county  judge,  or  to  the  judge  of  the  Supreme  Court,  or 
of  the  Superior  Ck)urt,  or  of  the  Court  of  Common  Pleas  of  any  city 
of  this  State,  who  thereupon  shall  issue  an  attachment  in  the  form 
nsual  in  the  ^M>urt  in  which  he  shall  be  judge,  directed  to  the  sheriff 
of  the  county  where  such  witness  was  required  to  appear  and  testify, 
commanding  the  said  sheriff  to  attach  such  person,  and  forthwith 
bring  him  before  the  judge  by  whose  order  such  attachment  was 
issued. 

"  §  5.  On  the  return  of  the  attachment  and  the  production  of  the 
body  of  the  defendant,  the  said  judge  shall  have  jurisdiction  of  the 
matter,  and  the  person  charged  may  purge  himself  of  the  contempt 
in  the  same  way,  and  the  same  proceedings  shall  be  had,  and  the 
same  penalties  may  be  imposed,  and  the  same  punishment  inflicted, 
as  in  case  of  a  witness  subpoenaed  to  appear  and  to  give  evidence  on 
the  trial  of  a  civil  cause  before  a  circuit  or  special  term  of  the 
Supreme  Court." 

Now,  the  respondent  claims,  and  his  counsel  claims,  that  the  board 
of  supervisors  had  no  jurisdiction  to  inquire  broadly  into  the  ofScial 
conduct  of  the  county  judge,  and  I  hardly  think  any  respectable 
kwyer  can  be  found  who  will,  really,  claun  that  they  have  that  power. 
This  very  statute  provides  that  they  are  to  go  before  the  county 
judge  in  case  any  person  is  in  contempt,  and  yet  it  is  claimed,  under 
this  statute,  the  county  judge  himself  may  be  brought  before  the 
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board  of  supervisors,  and  his  ofScial  conduct  generallj  inquired 
into ;  the  proposition,  upon  its  face,  is  a  monstrous  one ;  that 
supervisors,  who  have  no  special  knowledge  of  judicial  proceed- 
ing; no  special  knowledge  of  the  law;  no  special  knowledge  of 
the  duties  of  county  judge,  should  sit  in  judgment  upon  his  official 
acts.  Certain  members  of  the  board  of  supervisors  claim  that  the/ 
had  a  right  to  inquire  into  his  official  acts,  and  thej  passed  a  resolu- 
tion to  that  effect,  requiring  him  to  appear  before  them  and  answer 
in  regard  to  his  official  acts.  Had  not  the  respondent  a  right  to  test 
the  question  as  to  whether  they  had  a  right  to  inquire  into  bis  offi- 
cial acts  or  not  ?  His  counsel  urged  or  expressed  a  desire,  at  least 
according  to  the  evidence  in  this  case,  that  the  chairman  of  the  board 
should  take  the  steps  pointed  out  by  the  statute ;  take  the  matter 
before  Judge  Boardman,  or  some  other  judge,  and  test  the  ques- 
tion ;  and,  in  direct  violation  of  the  statute^  the  board  of  supervisorB 
passed  a  resolution,  directing  the  chairman  not  to  take  auj  such  steps- 
Senator  Benedict — Direct  violation  of  what  statute  ? 

Mr.  E.  H.  Pbindlb — This  statute  I  have  just  read,  ^^and  it  shall 
be  the  duty  of  the  chairman  of  the  board,  or  of  the  committee,  as 
the  case  may  be,  to  report  the  facts  to  the  county  judge,"  etc. 

Senator  Tiemann — ^I  see  this  order  of  the  supervisors  reads,  ^^  the 
county  judge  and  surrogate;"  it  was  not  simply  the oountj/ Judge  to 
appear  before  them,  it  was  the  county  judge  and  eurrogate. 

Mr.  E.  H.  Pbindle — The  county  judge,  I  suppose,  would  neces- 
sarily embrace  the  surrogate,  being  the  same  man ;  he  couldn't  very 
well  appear  before  them  as  surrogate  without  the  county  judge 
appearing  there. 

Senator  Tiemann — The  county  judge  might  not  have  been  a 
county  officer  in  the  same  sense  that  a  surrogate  is,  and  yet,  the 
same  person  may  iill  the  two  offices  as  in  this  case. 

Mr.  E.  H.  Pbindle — Then  would  it  have  been  proper,  in  that 
case,  for  them  to  have  applied  to  the  county  judge  to  punish  the 
surrogate  ? 

Senator  Tiemann  —  Yes, 

Mr.  E.  H.  Pbindlib — It  seems  to  me  that  the  respondent  took 
precisely  the  course  that  he  ought  to  have  taken ;  he  certainly  ought 
to  have  followed  the  advice  of  his  counsel,  and  I  am  happy  to  sajr 
he  had  as  eminent  counsel  in  that  case  as  there  is  in  the  county  of 
Chenango  at  least,  and  I  may  say,  anywhere  in  that  portion  of  our 
State,  if  not  the  State  generally ;  he  had  eminent  counsel,  and  he 
was  advised  not  to  answer  certain  questions;  not  to  allow  a  judicial 
officer  to  be  degraded  by  allowing  a  board  of  supervisors  to  inquire, 
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generally,  into  his  offieial  acts,  and  decide  whether,  in  certain  caaeB, 
he  had  eharged  certain  parties  ill^al  fees;  decide  the  question  as  to 
whether  it  was  the  duty  of  the  surrogate  to  draw  these  petitions  for 
letters  of  administration,  and  for  proofs  of  wills  and  other  papers; 
decide  these  important  questions  witli  regard  to  the  official  duties  of 
a  judicial  officer,  and  the  highest  judicial  officer  of  the  county.    He 
acted  properly  in  refusing  to  be  degraded  in  his  office  by  any  such 
investigation ;  bear  in  mind,  too,  Mr.  President  and  Senators,  that  • 
this  was  a  portion  of  a  plan  for  the  ruin  of  the  respondent — a  con- 
spiracy against  him — intended  to  involve  him  and  his  family  in 
utter  rnin  and  disgrace;  a  fishing  investigation  before  the  board  of 
supervisors,  to  see  what  could  be  batched  up  against  him  for  the 
purpose  of  using  it  afterward.     I  might  ask,  here,  what  power  the 
board  of  supervisors  had  to  act,  in'  caso  they  had  gone  on  with  the 
investigation?    What  could  they  do?    What  could  be  the  object  of 
giving  a  board  of  supervisor  power  to  investigate  the  official  conduct 
of* the  county  judge?    The  counsel  attempts  to  make  a  distinction 
here,  and  say  they  had  a  right  to  investigate  the  discharge  of  his 
€tdmini8t/ratfi/oe  duties,  although,  even  he  admits,  I  believe,  that  they 
had  no  right  to  investigate  concerning  the  discharge  of  his  judicial 
duty;  but  the  statute  makes  no  such  distinction.     If  they  had  a 
right  to  investigate  his  conduct  at  all;  if  he  was  an  officer  coming 
within  the  provision  of  that  statute^  then  they  had  a  right  to  inves- 
tigate all  of  his  official  acts,  whether  judicial  or  administrative, 
because  the  language  of  the  statute  is  broad,  embracing  all  his  official 
acts.   The  truth  is,  the  only  reasonable  construction  that  can  be  put 
upon  that  statute,  that  he  is  not  an  officer  coming  within  the  provis- 
ion of  the  statute,  whose  official  conduct  they  had  a  right  to  inves- 
tigate.   Otherwise,  we  are  obliged  to  support  the  proposition,  that  a 
board  of  supervisors,  without  any  qualifications  for  the  work,  have 
a  right  to  investigate  into  the  judicial  duties  of  the  highest  officer   ' 
of  the  county. 

Kow,  the  respondent  did  offer  in  that  case  to  answer  questions  as 
to  all  matters  which  the  board  of  supervisors  could  possibly  have  any 
right  to  inquire  into^  any  thing  in  regard  to  fees  where  the  county 
could  be  possibly  interested;  but,  in  regard  to  certain  old  transac- 
tions that  had  be^n  settled  by  the  board  of  supervisors  with  him  in 
previous  years,  he  declined  ta  answer,  under  the  advice  of  his  counsel, 
and  he  was  right  in  doing  so,  and  I  call  the  attention  of  the  Senate 
to  the  case  of  Supervisors  of  Onondaga  v.  Briggs^  2  Denio,  26,  to 
show  that  I  am  right  in  this  position.  This  was  a  case  where  a  dis- 
trict attorney  had  had  his  costs  taxed  and  they  had  been  audited  by 
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the  board  of  supervisors,  and  it  was  found,  or  it  was  supposed,  that 
he  had  received  several  thousand  dollars  too  much.  I  read  at  pages 
38  and  39 :  ^'  But  suppose  I  am  wrong,  and  the  taxation  is  not 
conclusive.  It  is  then  good  for  nothing,  and  must  be  laid  out  of  the 
case.  The  plaintiff  cannot  use  it  for  one  pnrpose  while  they  reject 
it  for  another.  How  then  does  the  case  stand?  The  fees  and 
expenses  of  the  district  attorney  in  criminal  cases  are  a  charge  upon 
the  county.  The  defendant  presented  his  accounts,  from  time  to 
time,  to  the  board  of  supervisors,  which  board  has  power  *  to  examine, 
settle  and  allow'  all  accounts  chargeable  against  the  county,  and  to 
raise  the  money  to  defray  the  same ;  and  the  board,  from  time  to 
time,  examined,  settled,  allowed  and  paid  the  accounts.  (1  B.  S. 
385,  §§  3,  4;  id.  383,  §  96;  id.  367,  §  4;  2  id.  763,  §  12.)  These 
acts  conclude  the  plaintiffs  from  maintaining  this  action,  upon  two 
grounds:  First,  as  adjudications  of  the  matter  made  by  a  tribanal 
duly  constituted  for  that  purpose,  and  having  ample  authority  to 
decide ;  and  second,  as  voluntary  payments,  without  fraud,  and  wifli 
a  full  knowledge  of  the  facts.  Either  ground  is  a  complete  answer 
to  an  action  to  recover  back  the  money.  It  is  a  monstrous  propoBi- 
tion  to  say  that  all  the  accounts  which  have  been  audited  and  settled 
by  boards  of  supervisors  in  this  State  can  be  re-opened  and  litigated 
at  the  pleasure  of  either  party ;  and  if  one  party  can  do  it,  the  other 
can  do  it  also.  If  the  determination  does  not  bind  the  party  which 
makes  it,  clearly  the  other  party  cannot  be  bound ;  but,  upon  the 
plainest  principles,  it  is  conclusive  upon  both.  Aud  then,  in  addi- 
tion, there  was  a  voluntary  payment  of  the  money.  There  wiD 
never  Ije  an  end  of  legal  strife  if  an  action  will  now  lie  to  recover  it 
back."  That  decides  that  the  settlement  of  those  accounts  by  the 
board  of  supervisors  in  previous  years  was  conclusive  upon  the  board 
of  supervisors  as  well  as  upon  the  respondent.  The  board  had  no 
jurisdiction  to  go  back  to  investigate  those  old  accounts,  to  see  if 
they  couldn't  fish  up  something  to  use  against  tlie  respondent,  and 
he  very  properly  declined  to  answer  questions  in  regard  to  those  old 
transactions,  not  only  upon  the  ground  that  they  had  no  right  to 
investigate  his  official  conduct  generally,  but  upon  the  ground  that 
they  had  no  right  to  go  back  of  those  settlements ;  and  it  is  in  evi- 
dence that  those  accounts  were  all  settled. 

Senator  Tiema^n  —  While  the  board  of  supervisors  might  not 
re-open  them,  the  question  comes  up  whether  no  other  body  could 
re- open  them  or  not ! 

Mr.  E.  H.  Pbindle  —  We  have  not  come  to  that,  in  the  discus- 
sion of  this  case,  yet.     1  am  discussing,  now,  this  point  —  the  qnee- 
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tion  of  the  jiuiBdiction  of  the  board  of  enpervisors  to  inquire  into 
the  o£Scial  oondact  of  the  county  judge,  and  as  to  his  being  in  con- 
tempt because  he  desired  to  have  that  question  presented  to  a  judge 
of  the  Supreme  Court,  and  decided.  If,  in  obedience  to  the  wishes 
of  the  respond^it  and  his  counsel,  the  chairman  of  the  board  of 
supervisors  had  reported  the  facts  to  Judge  Boardman  or  Balcom, 
or  some  other  ju^e,  and  a  decision  had  been  made  that  the  board 
had  a  right  to  inquire  into  those  matters  of  the  respondent,  the  re- 
spondent, in  obedience  to  that  decision,  would  have  gone  before  that 
board  and  have  had  an  examination — a  full  and  fair  investigation 
of  all  that  was  fair  to  be  inquired  into,  as  the  decision  might  show  ; 
but  they  refused  to  do  this,  in  violation  of  the  statute,  and  asked  to 
have  this  body  remove  the  respondent  because  he  wished  to  test 
this  law,  as  he  had  a  right  to '  do.  They  desired  to  degrade  him 
there  before  the  board ;  go  into  a  fishing  examination  in  regard  to 
all  his  duties  as  surrogate  and  as  county  judge.  No  specifications 
of  the  charges  were  made ;  no  notice,  before  hand,  as  to  what  wit- 
nesses would  be  brought ;  no  pleadings,  none  of  the  safeguards  that 
should  surround  every  man  before  he  is  put  upon  trial  for  any 
offense  in  any  court  or  before  anybody :  I  say  that  this  investigsr 
tion  was  commenced  there  for  the  purpose  of  ruining  the  respond- 
'  ent  and  they  desired  to  do  so  without  a  charge  being  made;  with- 
out a  pleading ;  without  any  notification  of  what  the  charges  were 
to  be ;  without  any  notification  of  whom  the  witnesses  were  to  be 
brought  into  the  investigation,  and  the  respondent,  if  he  ever  did 
any  thing  that  was  correct  in  his  life,  acted  correctly  and  justly 
when  he  declined  to  allow  that  investigation  to  proceed.  It  will  be 
remembered  that  nine  members  of  the  board  of  supervisors  entered 
a  written  protest  against  the  whole  proceeding;  a  bare  majority  of 
them  desired  to  go  into  this  investigation,  but  it  seems  they  and 
their  counsel  had  no  confidence  in  their  position,  because  they 
declined  to  take  the  matter  before  a  judge  in  accordance  with  the 
statute. 

I  oome  now  to  the  tenth  charge,  that  of  allowing  counsel  fee  on 
both  sides,  and  I  will  refer  a  little  to  the  opening  of  the  counsel.  I 
have  not  a  reference  to  the  opening  and  I  will  omit  reading  that 
portion  of  it,  but  I  recollect,  distinctly,  that  the  counsel  who  opened 
this  cajse  came  into  court  and  said :  ^^  We  charge  that  this  respond- 
ent has  allowed  counsel  fee  in  cases  of  the  proving  of  wills  to  the 
unsuccessful  party."  We  charge  it.  Coming  here,  with  $160  or 
$30  even,  of  the  money  allowed  in  those  cases  in  his  pocket,  and 
has  the  boldness  and  ef&ontery  to  say :    '^  We  charge  that  he  has 
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allowed  counsel  fee  to  nnsiicceBsfiil  parties  in  the  contest  of  wills." 
Now,  what  are  the  facts !  There  are  just  'two  cases  proved  where 
the  respondent  has  allowed  counsel  fee  to  nnsuccessfal  parties.  One 
is  the  case  of  the  proof  of  the  will  of  Catherine  Newton,  where 
Bobert  A.  Stanton  was  the  only  nnsuccessfnl  party  appearing,  and 
where  he  was  allowed  $160 ;  and  he  states  here,  in  his  summing 
up,  that  he  received  the  money,  and  says  he  paid  all  but  $80  over 
to  his  relative,  Mr.  Packer,  who  was  also  a  lawyer,  but  who  did  not 
appear  as  attorney  in  the  case.  Proof  in  this  case  will  be  found  at 
page  649 ;  this  is  the  proof  in  regard  to  Mr.  Stanton's  receiving  the 
money : 

^ '  Q.  Do  you  know  whether  the  money  was  paid  to  Stanton  or 
not  ?    A.  Only  by  hearsay,  sir. 

Q.  Didn't  the  executor  pay  it  t  A.  I  don't  know  that  the  eza?- 
utor  ever  told  me;  Mr.  Stanton  told  me  that  he  received  the 
money ;  charged  $30,  and  paid  the  rest  of  it  to  Packer. 

Q.  Packer  is  a  relative  of  Stanton !  A.  Yes,  sir ;  I  think  he  did 
not  say  he  paid  the  rest  of  it  to  Packer ;  he  said  Packer  owed  him, 
and  indorsed  it  on  his  debt  by  an  arrangement." 

And  there  is  the  position  in  which  this  counsel  places  himself 
before  this  Senate,  and  before  the  country ;  receiving  the  avails  of 
this  order  of  money  to  an  unsuccessful  contestant  f  coming  here  with 
the  money  in  his  pocket,  and  has  the  brazen  effrontery  to  ask  for  a 
removal  of  the  respondent  because  he  gave  it  to  him.  One  hundred 
and  fifty  doUars  was  allowed  to  each  counsel  in  the  case  by  an  ar- 
rangement ;  no  objection  was  made  to  it,  and  it  was  understood  that 
that  was  to  be  a  settlement  of  the  matter,  and  that  there  was  to  be 
no  appeal,  and  the  surrogate  allowed  it,  and  allowed  Mr.  Stanton  to 
take  his  money,  and  now  he  asks  to  have  him  removed  because  he 
took  it. 

Mr.  Stanton — How  much  did  you  take  on  the  same  order! 

Mr.  E.  H.  Pbindle — I  presume  $150 ;  I  claim  the  order  was 
right ;  I  claim  that  it  was  just ;  I  claim  that  it  was  proper ;  I  don't 
ask  to  have  the  judge  removed  for  it,  and  I  never  would  do  it ;  I 
would  sooner  lose  my  right  arm. 

One  other  case  is  proved ;  that  is  the  case  of  the  will  of  Holland 
Turner.  In  that  case  $15,000  was  at  stake,  and  it  was  a  long  and 
difficult  case.  Mr.  Newton  spent  six  days,  he  swears,  in  midcing 
his  brief  for  the  argument  (page  650)  : 

^^  Q.  There  were  doubtful  questions  in  the  case,  or  questions  in 
controversy  i  A.  The  question  involved  in  the  case  was  the  sanity 
or  ability  to  make  a  will ;  the  will  was  made  during  his  last  sicknesB, 
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-within  a  few  dsTS  of  his  deatih ;  there  was  bo  rnxuHa,  that  I  spent  six 
days  in  making  my  brief  for  m^  .irKument." 

Those  are  the  only  caseB  in  which  coanBel  fees  wer^  allowed  to 
the  opposing  partj,  and  there  was  no  objection  in  either  case ;  it 
was,  in  fact,  although  perhaps  not  strictly  in  proof,  by  arrangement. 
Judge  Kingsley  was  one  of  the  counsel  associated  with  myself  on 
one  side  of  that  case.  He  is  now  dead,  but  I  know  that  counsel 
told  me  that  that  was  the  understanding  agreed  upon  by  the  counsel. 
Kow,  there  is  no  fault  found  that  the  amount  was  unreasonable ; 
that  the  charges  were  unreasonable  in  cases  of  that  importance ; 
$15,000  at  stake,  and  the  great  length  of  time  consumed  in  the  case. 
There  is  no  chaige  of  that  kind,  but,  counsel  says,  only  fees  should 
be  allowed  under  the  common  pleas  fee  bill.  How  much  would 
Mr.  Kewton  have  received  for  spending  his-  six  days  in  making  his 
brief  under  the  old  common  pleas  fee  bill.  Just  seventy-five 
cents,  and  that's  all,  as  I  recollect  the  law,  and  the  other  fees  in 
proportion. 

Senator  I>.  P.  Wood — ^Mr.  President :  We  did  have  an  afternoon 
session  in  the  rules,  but  I  don't  know  but  that  it  has  been  suspended, 
and  I  move  the  further  consideration  of  the  Prindle  case  be 
postponed  until  4  o'clock. 

The  PsESiDBKT  submitted  the  question  to  the  Senate  upon  the 
motion  of  Senator  D.  P.  Wood,  and  it  was  decided  in  the  affirma- 
tive. 


The  Senate  re-assembled  at  4  p.  m. 

Mr.  E.  H.  Prindlb — ^Mr.  President  and  Senators :  I  must  beg 
pardon  for  taking  so  much  time,  but  the  fact  is  I  have  been  sick 
since  the  argument  commenced,  laboring  with  indigestion,  and  it  is 
with  difficulty  that  I  collect  or  express  my  thoughts  at  all,  and  at 
times  I  have  thought  it  almost  necessary  for  me  to  sit  down  from 
sheer  inability  to  proceed.  At  the  adjournment  of  the  Senate,  I 
was  speaking  in  relation  to  the  tenth  charge:  the  allowance  of 
counsel  fee  on  both  sides  in  contested  will  cases.  The  evidence,  in 
this  case,  shows  it  has  been  a  conmion  practice,  I  think,  by  the  sur- 
rogates of  this  State  in  cases  where  no  objection  was  raised.  On 
page  652  of  the  case  will  be  found  the  evidence  of  Mr.  !Newton 
upon  this  point. 

"  A.  You  mean  within  my  own  knowledge ;  I  have  known  per- 
haps of  four  or  five  cases  that  now  come  within  my  recollection,  in- 
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eluding  these  that  have  been  mentioned  on  this  trial ;  one  or  two 
besides  the  two  or  three  mentioned  on  this  trial;  I  have  known 
cases  in*  Chenango  county." 

The  witness  is  speaking  here  of  cases  wheire  allowances  have  been 
made  on  both  sides. 

*'  By  Mr.  Mtgatt  : 

Q.  Were  there  not  some  before  Judge  Clark  ?  A.  I  don't  re- 
member of  any  before  Judge  Clark,  and  yet  I  may  have  been  en- 
gaged in  cases  before  him;  I  remember  one  or  two  instances,! 
think,  in  which  you  and  I  have  been  'engaged  before  Judge  Frindle, 
in  which  allowances  have  been  made  by  general  consent ;  if  I  shonld. 
judge  from  a  remark  of  one  of  the  judges  in  Tucker^s  Reports,  it 
has  been  a  common  thing  in  New  York,  where  counsel  assented ;  I 
think  I  can  also  speak  from  a  decision  which  I  have  had,  given  by  a 
judge  of  Westchester  county,  which  is  very  full ;  I  had  it  when  Mr. 
Brown's  case  was  up,  and  this  case  of  Balcom's,  that  is  mentioned; 
my  attention  has  been  called  to  those  cases,  and  it  is  spoken  of  as 
having  become  common,  where  it  is  not  objected  to." 

I  am  informed,  by  gentlemen  from  New  York  city,  that  a  law 
was  passed  by  the  Legislature,  in  1870,  authorizing  surrogates  in 
such  cases  to  make  allowances  to  counsel  on  both  sides ;  I  have  not 
examined  to  find  the  statute ;  I  haven't  had  time,  but  I  am  informed 
by  these  gentlemen  that  such  is  the  case ;  that  allowances  are  made 
In  the  city  of  New  York  under  that  statute,  which  shows  that  the 
Legislature  deemed  it  wise  that  a  surrogate  sliould  have  power  to 
make  allowances  on  both  sides  in  a  proper  case.  The  decision  in  the 
case  of  Devin  v.  Patchin  was  quoted  by  counsel  on  the  other  side, 
and  I  wish  to  call  attention  to  the  allowances  which  were  made  in 
that  case  by  the  surrogate  of  the  city  of  New  York.  I  read  from 
page  448  of  26  New  York  Reports,  in  the  opinion  of  Judge  Balcom: 
"  He  directed  that  the  administrator  to  be  appointed  should  pay  out 
of  the  assets  of  the  deceased,  the  gross  sum  of  $500  to  one  of  the 
counsel  of  Mary  Grace  Patchin,  and  the  further  gross  sum  of  $150 
to  another  of  her  counsel ;  and  the  gross  sum  of  $500  to  one  of  the 
counsel  of  Maria  F.  Devin,  and  the  further  gross  sum  of  $600  to 
another  of  her  counsel,  besides  $160.75  costs  of  the  surrogate.  These 
sums  amount  to  $1,810.75,  and  the  entire  value  of  the  personal 
estate  of  the  deceased,  as  sworn  to  in  the  petition  for  letters  of 
administration  thereon,  was  only  $1,500." 

That  was  the  order  made  by  the  surrogate  of  the  city  of  New 
York  when  the  law,  in  relation  to  making  these  allowances,  stood 
precisely  as  it  stands  to-day,  unless  it  is  changed  by  the  statute  passed 
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in  1870.  Judge  Balcom,  in  making  that  decision,  decided  nothing 
new ;  the  same  thing  had  been  decided  before,  and  we  find  the  sur- 
rogate of  the  city  of  New  York,  in  a  ca^e  where  the  personal  estate 
onij  amounted  to  $1,500,  making  gross  allowances,  to  counsel  in 
the  case,  of  $500  a  piece,  amounting  in  all  to  $1,810.75.  Now,- the 
highest  sum  that  was  awarded  bj  the  respondent  in  this  case  was 
only  $250,  in  a  lengthy  and  important  case  where  the  personal  prop- 
erty involved  amounted  to  $15,000.  Why  hasn't  some  one  talked 
about  impeaching  or  removing  the  surrogate  of  the  city  of  New 
York  for  making  such  an  allowance  as  that  ?  Has  anybody  thought 
of  it  ?  Nobody,  to  my  knowledge^  has  suggested  that  the  surrogate 
of  New  York  be  interfered  with  because  of  that  decision ;  nobody 
did  suggest  it.  Yet  because,  without  objection,  in  an  appropriate 
case,  the  surrogate  of  the  county  of  Chenango  allowed  a  proper  sum 
to  the  counsel  in  a  case  where  the  amount  involved  was  $15,000, 
counsel  are  here  urging  the  Senate  to  remove  him  froni  his  office. 
Since  the  decision  by  Judge  Balcom,  the  Court  of  Appeals  have 
ordered  the  costs  paid  on  both  sides,  where  there  was  reasonable 
groands  for  contest,  and  I  cite  the  case  of  Glapp  v.  Fullerton^  34  N. 
Y.  Rep.  190.  This  was  the  case  of  a  contest  of  a  will.  Probably 
many  members  of  the  profession  in  the  Senate  will  recollect  the  case 
where  the  person  making  the  will  in  his  old  age,  made  a  distinction 
between  his  two  daughters ;  and  it  was  claimed  that  there  was  undue 
influence  used  to  induce  him  to  make  that  distinction.  This  man 
recollected  a  remark  made  by  his  wife  in  her  last  sickness,  in  deli- 
rium, which  led  him  in  his  old  age  to  question  the  legitimacy  of  one 
of  his  daughters ;  a  remark  that  he  didn't  consider  of  any  import- 
ance when  he  was  well  and  in  his  health,  but  he  dwelt  upon  it  in  his 
last  days.  The  will  was  contested  upon  that  ground,  but  it  was  sus- 
tained. The  court  said  in  that  case:  /^The  allegation  of  undde 
influence  rests  mainly  on  influences  to  be  deduced  from  facts  which 
accrue  only  by  the  declarations  of  the  testator;  these  are^too  vague 
and  indeterminate  in  their  nature  to  lead  to  a  clear  and  satisfactory 
conclusion.  The  mind  is  involuntarily  predisposed  against  the  will 
by  its  apparent  inequality  and  injustice ;  many  of  the  circumstances 
surrounding  the  transaction  cloud  it  with  the  gravest  suspicion.  The 
strong  probability  is,  that  the  testator's  false  impression  in  regard  to 
his  wife  received  encouragement  from  those  who  should  have  been 
the  first  to  disabuse  him  of  his  error.  It  appears  from  the  testimony 
of  his  sister,  Mrs.  Wilson,  that  even  after  his  death  the  proponent 
affected  to  credit  the  scandalous  imputation ;  though  it  would  seem 
from  the  nature  of  the  case  that  the  only  absolute  assurance  she 
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ooald  have  either  of  her  own  or  her  BiBter's  legitimacy  was  the  purity 
of  the  mother,  whose  honor  she  Beemed  ready  to  impugn.  We  do 
not  think  the  proof  of  undue  influence  risefi  to  the  degree  of  strength 
which  would  justify  the  rejection  of  the  will.  There  was  probable 
cauBe  for  contesting  the  validity  of  the  instrument;  and  while  we 
think  the  judgment  should  be  affirmed,  it  should  be  with  directioiiB 
that  the  costs  of  both  parties  be  paid  frOm  the  estate. 

Morgan,  J-.,  read  an  opinion  for  reversal.  Wright,  Smith,  Peck- 
ham  and  Lecmard,  JJ.,  concurred  in  the  opinion  of  Porter.  Davis, 
Ch.  J.,  concurred  in  the  opinion  of  Morgan,  J.'' 

The  Court  of  Appeals  directed,  in  a  proper  case,  that  the  oostB  of 
both  parties  be  paid  out  of  the  estate ;  and  are  you  going  to  remove 
tine  county  judge  of  Chenango  county  because,  in  a  proper  case, 
without  objection  on  the  part  of  anybody,  he  followed  the  direction 
of  the  Court  of  Appeals?  That  is  since  the  decision  made  by  Jn^ 
tice  Balcom  in  the  case  in  the  26th  of  New  York.  I  have  said  that 
it  was,  in  fact,  done  by  consent  of  counsel,  though  we  are  unable  to 
prove,  very  clearly,  that  fact  on  account  of  the  death  of  Judge 
Kingsley,  one  of  the  leading  counsel  in  the  case ;  but  I  will  call  the 
attention  of  the  Senate  to  the  evidence  of  the  executor,  Mr.  Brown, 
as  to  his  understanding  about  it : 

^^  Q.  Did  you  hear  any  thing  about  an  arrangement  among  counael 
for  those  amounts,  and  that  it  was  the  understanding  that  it  was  to 
rest  there,  to  be  settled  ?  A.  I  heard  that  there  was  an  arrangement, 
but  as  to  knowing  it,  more  than  by  hearing,  I  did  not.'' 

Q.  Where  did  Mr.  Brown,  the  executor  of  that  will,  hear  of  the 
arrangement }  A.  He  was  the  one  who  employed  Mr.  Bay  and  Mr. 
Newton  ;  Mr.  Ufford  was  also  one  of  the  counsel. 

Q.  Did  you  hear  talk  among  the  lawyers?  A.  I  think  Mr. 
Ufibrd  told  me  there  was  an  arrangement." 

So  that,  I  think,  it  would  be  fair  to  presume  in  this  case,  what 
the  fact  was,  that  there  was  an  arrangement ;  that  there  was  no 
objection ;  it  was  acquiesced  in  and  consented  to  by  all  the  counad 
in  the  case,  and  the  case  proceeded  no  further ;  there  was  no  appeal 
taken.  Mr.  Bay's  allowance  was  made,  by  the  executor  in  this 
caee,  less  than  the  allowance  to  most  of  the  other  lav^ers.  Mr. 
Brown,  the  executor,  knowing  the  amount  of  work  that  Bay  had 
done  in  that  case ;  knowing  that  his  services  were  equal  to  those  of 
the  other  counsel  employed,  went  personally  to  the  surrogate,  as  the 
evidence  shows,  and  asked  him  to  raise  the  allowance  to  Mr.  Bay; 
to  do  justice  to  Mr.  Bay ;  and  upon  that  application  the  order  was 
made  of  $250  to  Mr.  Bay,  the  same  as  the  other  counsel  had,  or 
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Bome  of  the  other  counael  at  least.  The  counsel,  in  his  opening, 
said,  in  one  case,  the  case  of  Holland  Tnrner,  ^'  an  order  was  entered 
ordering  the  payment  of  the  sum  of  $1,100  out  of  the  estate,  to 
three  or  four  different  attorneys,  and,  among  others,  to  this  young 
man  who  was  the  surrogate's  own  clerk,  and  he  was  employed  in 
the  case  at  the  suggestion  of  counsel  who  were  desirous  of  success, 
and  who  wanted  him  in  the  case  because  of  this  relation  which  he 
held  to  the  surrogate,  and  the  influence  he  possessed  by  reason  of 
it"  What  does  the  executor  say  in  regard  to  this  matter  ?  Did  he 
,  first  employ  Mr.  Newton,  and  then  did  Mr.  Newton  suggest  to  him 
the  employment  of  Mr.  Bay  on  account  of  his  influence  with  the 
surrogate  ?  Was  the  counsel  correct  in  his  opening?  At  page  597, 
the  executor,  Mr.  Brown,  says :  « 

"  Q.  You  say  you  employed  Mr.  Ray  ?    A,  I  did. 

Q.  How  did  you  come  to  employ  him  ?  A.  I  couldn't  say  any 
particular  reason  that  I  know  of,  only  he  was  in  the  office  and  I 
employed  him  first,  before  I  knew  there  was  to  be  any  contest  in 
regard  to  it ;  ^when  I  saw  there  was  to  be  trouble  about  it  I  employed 
other  counsel." 

So  that  the  statement  of  the  counsel,  in  his  opening,  was  entirely  * 
gratuitous ;  he  flings  in  that  other  counsel  suggested  the  employ- 
ment of  Mr.  Bay,  on  account  of  his  influence  with  the  surrogate ; 
on  account  of  peculiar  relations  existing  between  them.  It  turns 
out  to  be  the  fact  that  he  was  the  first  counsel  employed,  and  before 
it  was  supposed  there  would  be  any  contest  over  the  will  whatever. 

But  I  have  already  said  more  than  enough,  it  seems  to  me,  in 
regard  to  that  charge,  and  I  will  call  your  attention  now  to  the 
thirteenth  charge,  alleging  a  corrupt  agreement  in  1867,  by  which 
Bay  was  to  perform  the  duties  of  clerk,  and  receive  his  pay  by  the 
patronage  the  surrogate  would  give  hinl,  thereby  enabling  the  sur- 
rogate to  retain  the  clerk's  salary,  and  Mr.  Bay  to  do  a  large  busi- 
ness. I  read  from  page  763  of  the  case,  from  the  evidence  of 
Mr.  Bay : 

"  Did  you  ever  have  any  agreement  whatever  with  Judge  Prin- 
dlo,  that  you  was  to  do  any  work  for  him ;  any  of  this  clerical 
work?  A.  No,  sir;  I  never  had  any  agreement,  or  a  word  of 
conversation  with  him  ;  there  was  not  even  an  understanding  that 
I  was  to  do  it;  he  told  me  I  could  stay  in  the  office;  that  it 
would  be  a  convenience  to  the  parties  to  have  an  attorney  there." 

The  evidence  of  the  respondent  upon  this  point  may  be  found 
at  page  879: 

14)       . 
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"Q.  Was  any  arrangement  made  between  him  and  you  by 
which  he  was  to  do  clerical  work  in  the  surrogate's  office?  A. 
No  arrangement  whatever  of  that  kind  ;  nothing  said  about  it." 

Now,  this  clerk  hire  allowed  by  resolution  of  the  board  of  super- 
visors, was  merely  a  mode  of  increasing  the  salary  of  the  county 
judge  and  surrogate,  and  was  always  drawn  by  the  respondent 
This  is  no  pretense  that  the  clerk  was  to  draw  his  pay  under 
the  resolution  of  the  board  of  supervisors ;  it  belonged  to  tlie 
respondent,  and  it  made  no  sort  of  difference  with  tlie  county  of 
Chenango  whether  the  surrogate  employed  Mr.  Ray  or  any  other 
person,  or  did  the  work  himself;  it  didn't  make  a  shadow  of  a 
difference  tvith  the  county;  so  much  was  paid  for  having  the 
•work  done ;  no  matter  how  the  respondent  saw  fit  to  get  it  done, 
whether  he  did  it  himself  or  employed  different  individuals  to  do 
it,  or  whether  Mr.  Ray  did  it.  Now,  I  will-  ask,  was  any  person 
harmed  by  being  referred  to  Mr.  Ray  to  do  this  business  in  the 
Surrogate's  Court,  if  it  was  not  properly  surrogate's  business,  and 
he  did  the  work  well  and  charged  no  more  than  other  lawyers  I 
Manifestly  not ;  manifestly.  No  person  was  harmed  by  it 
unless  he  charged  for  doing  what  was  the  surrogate's  business 
to  do,  or  what  was  the  business  of  the  surrogate  to  procure  to 
be  done;  unless  he  charged  for  that,  then  there  was  no 
harm.  Now,  it  is  in  evidence  here,  and  it  is  uncontradicted, 
that  Ray  did  not,  as  a  rule,  charge  as  much  as  other  lawyers  for  his 
work.  I  call  the  attention  of  the  Senate  to  his  evidence  at  page 
755,  and  I  regard  this  evidence  as  somewhat  important  as  bearing 
upon  many  of  the  questions  in  this  case ;  showing  how  utterly 
groundless  the  great  majority  of  the  charges  are  and  must  be;  show- 
ing that,  instead  of  Mr.  Ray's  damaging  or  defrauding  anybody,  on 
account  of  what  he  did  in  the  surrogate's  office,  he  was  a  benefit  to 
those  who  had  estates  to  settle  in  that  office,  beyond  all  question  and 
all  dispute : 

"  Q.  I  want  to  ask  you  if  you  have  ever  looked  over  to  see  the 
amount  of  money  that  you  got  in  a  year  there  for  surrogate's  bnsi- 
ness  t    A.  Yes,  sir. 

Q.  State  it  ?  A.  If  you  will  give  me  that  paper  I  had  I  can  tell 
vou. 

Q.  (Handing  witness  paper.)  This  newspaper  1  A.  Yes,  sir ;  I 
have  figured  it  up  for  other  years,  and  I  have  figured  it  up  for  this 
year  specially,  relating  to  the  year  1871 ;  this  paper  was  published 
the  18th  October,  1871 ;  it  was  within  a  day  or  two  of  that  time  that 
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I  fignred  this  ap ;  in  the  year  1871,  thirty-two  (32)  wills  were  proved 
in  the  surrogate's  office  ;*  I  drew  the  papers  in  ten  of  those  cases ;  in 
all  the  other  cases  it  was  done  by  other  attorneys ;  for  my  services 
and  the  disbnrsements  in  proving  these  ten  wills  I  charged  $333 ; 
that  included  all  disbursements ;  at  that  time  only  a  part  of  it  had 
been  paid ;  most  of  it  has  been  paid  since ;  of  this  amount  $69.30 
was  for  disbursements ;  that  is  the  amount  I  paid  out,  leaving  $164.70 
which  I  charged  for  my  services  in  the  ten  cases,  or  $16.47  on  an 
average  in  each  case ;  some  of  those  estates,  for  proving  the  will,  I 
did  not  charge  but  $5,  and  some  of  them,  perhaps,  I  charged  $25 ; 
it  depended  upon  the  amount  of  work  and  counseling  1  did ;  the 
value  of  those  estates  was  $46,000,  as  shown  by  the  sworn  petitions ; 
letters  of  administration  were  issued  upon  thirty-three  estates  during 
that  time,  and  I  drew  the  papers  in  ten  of  those  cases  and  charged 
$66  in  all;  the  stamps  and  disbursements  were  $28.50,  leaving 
$37.50  for  my  services,  being  an  average  of  *  $3.75  in  each  case." 
Mr.  Bay  testifies  to  this ;  it  is  on  record  in  the  surrogate's  office  in 
the  county  of  Chenango,  and  any  person  can  go  there  and  see  that 
what  he  states  is  true.  ^^  Some  of  them  I  charged  three  times  that, 
and  there  are  one  or  two  cases  where  I  did  not  charge  any  thing,  as 
the  estate  was  very  small  and  I  thought  that  I  could  better  afford  to 
do  it  for  nothing  than  to  charge  any  thing ;  in  the  other  twenty- 
three  cases  the  papers  were  drawn  by  other  attorneys ;  in  regard 
to  the  final  settlement  I  would  say  that,  during  that  time,  twenty- 
fonr  estates  were  finally  settled ;  I  acted  as  the  attorney  in  the  final 
settlement  of  nine  of  then) ;  other  attorneys  acted  in  the  other 
cases  ;  I  charged  for  my  services  in  the  settlement  of  those  estates 
$140,  averaging  $15.55  in  each  case ;  in  two  of  the  other  fifteen 
cases  the  administrator  was  an  attorney  (Mr.  Newton),  and  he  drew 
his  own  papers  and  account,  and  he  charged  it  in  his  commission ; 
the  attorneys  charged  in  the  final  settlement  of  the  other  cases  $489, 
being  an  average  of  $37.61  in  each  case."  While  other  attorneys 
averaged  $37.61  in  each  case,  Mr.  Ray  charges  averaged  $15.55 ; 
and  yet  counsel  have  the  boldness  to  claim  that  Ray  has  been  rob- 
bing the  estates  of  those  for  whom  he  has  been  engaged.  *''  During 
that  year  up  to  that  time  I  acted  as  special  guardian  in  some  cases, 
and  received  $35  for  being  special  gnardian;  I  received  $6  for 
drawing  guardian  papers ;  I  had  received  up  to  that  time  $373.20 
for  my  services,  and  at  this  rate  through  the  year  it  would  amount 
to  $466.50."  And  that  was  for  the  year  1871 ;  the  year  in  which 
he  did  the  most  business  that  he  had  ever  done  —  the  last  year  that 
he  was  there* —  except  in  one  instance  where  he  received  this  sum  % 
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'  in  the  oontested  will  case  ivhich  has  been  already  spoken  of.  Now, 
what  becomes  of  all  these  charges  of  corruption ;  of  all  these  charges 
of  fraud,  in  view  of  that  nncontradicted  eyidenoe  of  Mr.  Kay  t  If 
any  person  disbelieves  it,  he  can  go  to  the  surrogate's  office  in  the 
connty  of  Chenango,  and  examine  the  official  accountings  there, 
which  show  all  of  these  facts ;  and  if  Mr.  Bay  has  testified  falsely 
be  can  be  indicted  and  punished  for  it.  But  he  has  not ;  he  has  tes- 
tified to  the  truth,,  and  no  man  can  contradict  him,  or  has  dared 
to  contradict  him.  This  statement  was  published  in  tiie  papers  in 
Chenango  county,  and  it  was  from  the  Chenango  TeUgrajpK  that 
Mr.  Bay  refreshed  his  recollection  upon  it.  If  it  had  been  false 
you  may  be  sure  that  these  industrious  counsel  would  have  hunted 
up  the  proof  of  its  falsity,  and  had  it  here  to  meet  him  with ;  but  it 
is  true,  and  all  these  charges,  these  infamous  charges  of  corrap- 
tion  on  the  part  of  Mr.  Bay  and  the  respondent,  are  simm^^ 
down  to  this  little  sum,  Mr.  Bay  doing  simply  businese  enoa^ 
in  the  surrogate's  office,  to  pay  for  his  board,  during  the  last 
year,  when  he  received  the  most  that  he  received  in  any  year; 
and  yet  it  is  gravely  charged  that  there  was  corruption  there, 
and  I  don't  know,  although  it  is  not  expressly  charged,  but  the 
counsel  would  claim  that  he  divided  up,  with  the  county  jadge^ 
these  little  sums  that  he  got  to  eke  out  his  subsistence,  which  would 
only  pay  his  board  at  the  Eagle  Hotel,  where  he  boarded.  He  could 
not  have  lived  if  he  hadn't  done  a  little  business  besides  that  which 
he  did  practicing  in  the  Surrogate's  Court.  What  becomes  of  the 
charges  of  the  "  Mill  of  Extortion  % "  .Why,  it  turns  out,  in  view  of 
this  uncontradicted  evidence,  that  the  respondent,  instead  of  being 
slandered  and  abused  because  he  had  this  young  man  in  his  office  to 
transact  business  with  dispatch  and  convenience,  ought  to  be  and  is 
entitled  to  credit  for  having  him  there,  because  it  was.  a  wondeifiil 
convenience  to  the  people  who  did  business  in  the  surrogate's  offioe 
of  Chenango  county.  There  is  no  dispute  about  it;  no  mistake 
about  it.  Kot  only  could  they  do  their  business  with  dispatch,  con- 
venience and  accuracy,  but  were  charged  far  less  than  they  wonld 
have  been  charged  if  they  had  employed  other  attorneys,  as  the 
records,  undisputed,  in  the  surrogate's  office  show.  It  may  be  aaid 
that  Judge  Prindle  should  not  have  received  money  for  him  as  he 
did  in  the  Coates  and  Mitchell  cases.  To  my  mind,  gentlemen  of 
the  Senate,  the  fact  that  the  respondent  sometimes  recdved  money 
for  Mr.  Bay,  is  strong  proof  that  there  was  no  corruption  about  it 
If  he  had  been  guilty  in  regard  to  this  matter;  if  he  had  entered 
into  any  corrupt  agreement  with  Mr.  Bay,  he  would  have  been 
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careful  that  oone  of  this  money  was  ever  found  touching  his  hands. 
I  appeal  to  you,  as  men  of  experience  and  judgment,  to  know  if 
such  is  not  the  case.  But  we  find  him,  in  some  instances,  actually 
oollectiiig  the  money  for  Ray ;  in  two  or  thred  cases  taking  it  into 
his  hands,  and,  as  he  and  Ray  swear,  paying  it  to  Ray  afterward. 
It  is  not  Teiy  strange,  that  the  surrogate  should  feel  a  little  interested 
in  the  prosperity  and  welfare  of  Mr.  Ray.  You  have  seen  Mr.  Ray; 
he  has  been  before  you ;  you  know  his  ability ;  you  know  what  kind 
of  a  young  man  he  is.  He  read  law  with  me  in  the  same  office  with 
the  surrogate.  He  was  poor.  He  had  no  property,  and  desired  to 
live  by  his  profession,  and,  no  doubt,  the  surrogate  desired  to  have 
him  remain  there  in  the  office.  Was  it  strange  that  he  should  occa- 
sionally lend  his  assistance  to  enable  this  young  man  to  procure 
money  enough  to  pay  his  board  t  While  it  harmed  no  person,  a  * 
legitimate  business,  provided  it  was  a  legitimate  business  that  Ray 
was  doing,  and  I  will  come  to  that  pretty  soon.  I  ask  you,  if  it  is 
any  thing  strange  that  the  surrogate,  having  a  human  heart,  should 
occasionally  interest  himself  enough  to  collect  a  little  nloney,  where 
he  knew  it  was  to  aid  Ray  on ;  even  assist  him  to  business ;  any 
thing,  unnatural  ?  Any  thing  strange  1  Have  not  other  judges 
assisted  young  men  sometimes,  where  they  could  do  it  without 
harming  anybody,  and  are  they  to  be  removed  from  office  for  that? 
If  so,  this  Senate  will  have  to  be  pretty  busy  in  making  removals. 
There  is  no  proof  in  this  case  that  Mr.  Ray  ever  charged  too  much 
for  his  services.  If  estates  had  been  robbed,  as  has  been  claimed, 
why  have  not  the  counsel  brought  lawyers  who'  are  accustomed  to 
doing  business  in  the  Surrogate's  Courts  before  yon,  and  proved 
that  his  charges  were  exorbitant  and  in  excess  of  charges  usually 
made  by  lawyers  ia  like  cases?  The  evidence  is,  that  his  charges 
were  moderate.  All  the  evidence  in  this  case  shows  that  his  charges 
were  moderate  for  the  services  rendered.  Mr.  Ray  is  a  very  accu- 
rate man  to  do  business ;  he  understood  the  business*  in  the  surro- 
gate's office  better  than  any  other  man  in  the  county  of  Chenango 
—  any  other  lawyer  practicing  there ;  he  could  do,  probably,  twice 
the  business,  in  the  same  length  of  time,  of  that  character,  that  any 
other  lawyer  in  the  county  could  do ;  he  was  a  rapid  and  excellent 
penman ;  a  man  of  quick  perceptions ;  a  man  of  excellent  mind  and 
judgment,  as  you  know ;  and  his  services  were  worth,  (certainly,  as 
much  as  the  services  of  other  lawyers.  A  great  majority,  perhaps, 
of  these  charges  are  based  upon  the  idea  that  Mr.  Ray  was  the  clerk 
of  the  surrogate,  and  now  I  will  come  to  the  discussion  of  that 
branch  of  the  case.    He  was  not  the  statutory  derk.  That  is  certain. 


1118  PEOOEEDINGS  IN  THE 

Mr.  James  G.  Thompson  was  the  statatoiy  clerk  and  the  derk 
intended  bj^the  statute. 

Senator  Benediot  —  What  charge  are  yon  on  now  i 

Mr.  E.  H.  Prindlb  —  I  am  on  the  thirteenth  charge.  Of  ooorse, 
my  remarks  will  apply  to  a  great  many  charges ;  and  right  here,  lest 
I  might  forget  it,  I  want  to  notice  the  idea  that  the  counsel  conveyed, 
that  this  James  G.  Thompson  was  appointed  statutory  clerk  in  order 
that  Mr.  Bay  might  practice  as  an  attorney  and  counselor  at  law,  and 
not  be  the  statutory  clerk.  Thompson  was  appointed  in  1864,  when 
the  judge  was  elected  for  the  first  time ;  when  Mr.  Kay  was  in  tbe 
army,  and  Ray  was  not  admitted  until  1867,  and  did  not  go  into  the 
office  until  1866,  and  yet  the  counsel  mixes  up  matters,  and  charges 
that  James  G.  Thompson  was  appointed  the  statutory  clerk,  in  order 
that  Ray  might  act  as  an  attorney  and  counselor  at  law  in  the  surro- 
gate's office.  A  bai*e  statement  of  the  case  proves  the  falsity  of  the 
charge.  Thompson  was  appointed  because  it  was  necessaxy,  or 
proper,  at  least,  that  some  person  should  be  appointed,  who,  in  the 
absence  of  the  surrogate,  could  certify  papers,  and  parties  need  uot 
be  compelled  to  make  two  journeys  to  the  surrogate's  office,  in  case 
the  surrogate  should  be  absent.  That  was  the  sole  reason  why 
Thompson  was  appointed ;  not  );^ith  a  view  of  drawing  pay  as  a 
clerk  or  doing  clerical  work  in  the  office,  except  to  certify  papers 
when  it  was  necessary  for  the  convenience  of  the  public. 

Senator  Benedict — Have  you  got  a  reference  to  the  act  aatho^ 
izittg  the  appointment  of  the  statutory  clerk  ? 

Mr.  E.  H.  Pbindlb — It  is  in  the  Laws  of  1863 ;  I  have  not  the 
particular  reference  to  it  here.  We  have  just  seen  that  th^re  was 
no  agraement  that  he  should  pay  the  clerk,  at  page  753.  There  was 
no  agreement  that  Mr.  Ray  should  be  the  clerk  o|  the  surrogate; 
he  received  no  compensation  as  clerk  of  the  surrogate ;  no  bargain 
was  made  ;,no  contract  was  made  that  he  should  be  the  clerk  of  the 
surrogate.  All  the  evidence  in  this  case,  and  bearing  upon  that 
point,  shows  that  none  of  the  relations  existed  that  ordinarily  exist 
between  a  clerk  and  the  person  who  employs  him.  The  surrogate 
had  no  right  to  call  on  him  to  do  any  work ;  there  was  no  contract 
existing  between  them  by  which  the  surrogate  had  a  right  to  call 
upon  him  to  write  one  line  or  one  folio,  or  do  any  other  clerical 
business ;  that  relation  did  not  exist  between  them ;  he  was  under 
no  obligation  to  do  any  thing  of  the  kind,  by  any  contract  or  othc^ 
wise,  because  Ray  says  there  was  not  even  an  understanding  that 
he  was  to  do  any  of  the  clerical  work.  Whatever  he  did  of  clerical 
work  in  the  surrogate's  office,  he  did  voluntarily.    They  had  differ 
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oit  persons  is  the  o£Sce  writing  up  the  general  records  ;  the  mis- 
cellaneous records ;  the  hard  work.  Hay  was  an  excellent  penman, 
and  some  of  the  best  of  the  recording  he  took  hold,  voluntarily, 
and  did.  That  is  his  evidence.  What  kind  of  a  clerk  does  the 
statute  mean  ?  I  am  not  aware  that  it  has  ever  been  decided,  but 
I  will  call  your  attention  very  briefly  to  the  definition  of  clerk. 
First,  Burrill's  Law  Dictionary,  page  300 : 

"  Clesk  (L.  Lat,  clericua;  L.  Fr.  cler;  Span.,  derigo;  O.  Eng., 
derick.)  In  English  ecclesiastical  law,  a  priest  or  clergyman,  a 
person  in  orders.  When  a  person  has  been  ordained  a  priest,  he  is, 
in  the  language  of  the  law,  a  cl^k  in  orders.  1st  Blk.  Com.  388. 
A  person  presented  to  a  benefice  or  living  is  technically  called  a 
derk.     2  Ibid.,  et  seq. 

In  general  law  and  practice,  an  o£Scer  of  the  court,  who  keeps  its 
minutes,  or  records  its  proceedings,  and  has  the  custody  of  its  records 
and  seal,  sometimes  called  hproihonotary,  (q.  v.)  See  Clerkship. 
%*  This  latter  meaning  of  the  term  derhy  which  is  the  prevalent 
one  in  modern  law,  though  itself  of  considerable  antiquity,  seems  to 
have  entirely  grown  out  of  the  primitive  signification  of  eoelesiaetic. 
Selden's  Diss,  ad  Fletam,  ch.  9,  §  3.  Among  other  branches  of 
learning  formerly  exclusively  confined  to  the  clergy,  were  the  (now 
ordinary)  accomplishments  of  reading  and  writing.  The  ability  to 
read,  as  we  have  seen,  was  at  first  so  entirely  peculiar  to  that  body, 
that  for  a  convict  to  be  able  to  read  (though  never  in  holy  orders), 
was,  of  itself,  sufficient  to  entitle  him  to  the  privilege  of  clergy.  4 
Blk.  Com.  367.  The  mere  certificate  of  the  ordinary,  or  his 
deputy,  leffit  vl  derious  (he  reads  as  a  clerk,  like  one  of  the  clergy), 
procured  his  immediate  discharge  from  the  temporal  court.  See 
Benefit  of  Clergy,  Clericus.  The  still  rarer  accomplishment  of 
writing  was  so  far  engrossed  by  the  clergy  as,  in  the  course  of  time, 
to  obtain  for  any  person  who  hahltually  need  his  pen,  in  any  employ- 
ment, the  appellation  of  "  a  clerk  "  {dericue)  /  and  tliis  circumstance, 
in  addition  to  the  fact  that  judges  of  courts  were  formerly  usually 
created  out  of  the  sacred  orders,  and  that  all  the  inferior  offices  were 
supplied  by  the^  lower  clergy,  sufficiently  accounts  for  the  appella- 
tion of  the  term  derk  (once  peculiar  to  the  clergy)  to  those  officers 
of  courts  whose  principal  function  was  to  vm  the  pen  in  recording 
the  proceedings.  Termes  de  la  Leg.;  1  Bl.  Com.  17;  Selden's 
Diss,  ad  V  letam,  ch.  9,  §  3."  That  is  the  definition  given  by 
Burrill  of  the  word  "  clerk."  Certainly  Mr.  Ray  was  not  a  clerk 
within  the  definition  given  by  Burrill'sLaw  Dictionary.  I  have  also 
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looked  at  Webster's  definition  of  the  word  ^^  clerk,"  whidi  I  may  u 
well  read : 

«  Clbrk(14)  (Synop.,  §  180)  u  (O.  Fr.  &  Pr.  cUro,  educated,  from 
Latin,  dericua^  A.  S.  derc^  cleric^  clerocy  clerk,  priest.    See  Glergt. 

1.  A  clergyman  or  ecclesiastic;  an  ordained  minister.  {Obs.y- 
Ayliffe. 

2.  An  educated  person;  a  scholar;  a  man  of  letters.  {OU.) 
'  Every  one  that  could  read  —being  accounted  Kclerk.^ — Bladatanc, 

8.  (JSh^.)  A  parish  officer,  being  a  layman  who  leads  in  reading 
the  responses  of  the  Episcopal  church  service,  and  otherwise  aasista 
in  it. — Book, 

And  like  unlettered  derJk  shall  cry.  Amen. — Shak. 

4.  One  who  is  employed  to  keep  records  and  accounts ;  a  scribe; 
a  penman ;  aniiccountant ;  as,  the  derk  of  a  court. 

The  derk  of  the  crown    *    *    *    withdrew  the  bill — Styrpe. 

^P**In  some  cases  derk  is  synonymous  with  aecreUxfry.  A  clerk 
is  always  an  officer  subordinate  to  a  higher  officer,  board,  corporation 
or  person  ;  whereas  a  secretary  may  be  either  the  subordinate  or  the 
head  of  an  office  or  department. 

5.  An  assistant  in  a  shop  or  store,  who  sells  goods,  keej^  accounts, 
etc. 

^p^This  word  is  generally  pronounced  in  England  as  if  it  was  spelt 
dark^  but  the  pronunciation  is  very  uncommon  in  the  United  States. 

It  would  be  hard  bringing  this  case  within  either  of  the  detini- 
tions  of  clerk  given  by  Webster,  or  by  the  Law  Dictionary ;  but  it, 
perhaps,  is  not  of  much  importance  in  this  case.  He  was  never  sod 
a  clerk  for  the  respondent  as  is  mentioned  in  these  works ;  he  never 
was  the  clerk  of  the  respondent  as  a  law  student ;  never  served  a 
clerkship  with  him,  because  the  proof  is  expressly  that  he  made  his 
contract  with  me  and  served  his  clerkship  with  me,  and  not  with  the 
respondent.  The  evidence  may  be  found  at  page  752,  and  there  is 
no  proof  in  this  case  that  he  assisted  the  respondent  in  his  law  busi- 
ness at  all  after  he  was  admitted.  Not  a  word  of  proof  of  that  kind. 
Now  was  he  a  clerk  within  the  meaning  of  that  law  % 

Senator  Benbdict — Wasn't  it  stated  that  he  was  a  student  of 
Judge  Prindle } 

Mr.  E.  H.  Prindlb  —  No,  sir ;  he  was  a  student  of  mine. 

Senator  Benediot  —  He  says  there  were  several  students  besides 
him  in  the  office. 

Mr.  K  H.  Pbindle — Not  while  he  was  studying  law;  it  was 
after  he  was  admitted,  I  think ;  I  may  be  mistaken,  but  I  think  uot 
The  evidence  is  at  page  751,  at  the  commencement  of  his  evidence : 
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**Q.  About  what  time  did  yon  commence  reading  law?  A.  I 
commenced  the  27th  of  Mar6h,  1866. 

Q.  With  whom  ?    A.  With  Mr.  E.  H.  Prindle,  yourself. 

Q.  At  what  time  were  you  admitted?  A.  It  was  after  the  20th 
of  Novemben  1867 ;  between  the  20th  and  25th,  I  think. 

Q.  I  had  my  office  at  the  time  you  read  law  in  the  same  office 
with  the  surrogate  ?  A.  Yes,  sir ;  there  were  two  rooms  in  the  sur- 
rogate's office,  and  I  always  understood  that  your  office  was  more 
particularly  for  your  private  business  in  one  room  and  the  surro- 
gate's office  in  the  other;  that  is,  none  of  the  records  of  the  surro- 
gate's office  or  any  thing  pertaining  to  the  surrogate's  office  was 
ever  kept  in  the  back  office ;  that  was  the  office  I  was  in  mostly ; 
that  was  the  room  I  was  in  mostly. 

Q.  That  was  the  room  where  you  had  your  desk  and  occupied 
mostly  ?    A.  Yes,  sir." 

I  will  state  the  fact  that  Mr.  Ray  specifies  particularly  the  con- 
versation he  had  with  me  about  coming  into  the  office,  and  an 
arrangement  that  was  made  with  me  about  coming  to  read  law  with 
me.  The  counsel  says  that  he  did  some  work  for  the  surrogate 
about  a  week ;  ho  did  for  a  short  time ;  did  some  writing  for  the  sur- 
rogate and  the  surrogate  paid  him  for  it,  while  he  was  there  in  my  , 
office  reading  law  with  me,  and  was  my  clerk,  serving  his  clerkship, 
but  that  arrangement  continued  but  a  short  time  as  he  testifies.  I 
say  in  the  first  place,  his  business  was  not  that  of  a  islerk,  but  of  a 
lawyer ;  whatever  else  he  did  was  incidental  to  it.  Now,  1  call  the 
attention  of  the  Senate  to  his  evidence  at  page  753,  also  at  pages 
788  and  789: 

"  Cross-examination  by  Mr.  Stanton  : 

Q.  Under  what  arrangement  did  you  first  commence  as  a  student 
in  the  office  of  Judge  Prindle  ?  A.  1  met  Elizur  H.  Prindle.on  the 
street  and  spoke  to  him  about  it ;  I  afterward  went  into  the  office, 
and  I  think  Judge  Prindle  sat  at  the  table  writing  and  Elizur  Prin- 
dle stood  by  the  stove ;  he  had  just  got  his  overcoat  on  :  it  wasn't 
an  overcoat,  it  was  one  of  these  cloaks ;  he  was  going  away  some- 
where ;  I  asked  if  he  had  concluded  that  I  could  come  in ;  he  said 
he  had  ;  he  said  I  could  come  in  and  try  it ;  he  said  he  didn't  think 
I  would  stay  a  great  while ;  he  asked  me  when  I  was  coming,  and 
I  told  him  I  was  going  over  home  a  week,  and  then  I  should  be 
back." 

Senator  Benedict  —  That  was  the  time  when  he  went  into  the 
surrogate's  office  as  a  student  ? 

141 
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Mr.  E.  H.  Pbindle  —  In  one  Bense  it  was,  becanse  he  was  a  £ricnd 
of  mine,  and  went  into  the  office  to  study  law  with  me.  It  so  hap- 
pened that  my  office  was  in  the  same  building  with  the  surrogate'fl. 

Senator  D.  P.  Wood  —  This  conversation  was  with  you  ? 

Mr.  E.  H.  Pkindle  —  Yes,  sir.  I  read  at  page  753,  testimony  of 
Mr.  Eay : 

."  Q.  Will  you  read  it  ?  A.  I  have  a  card  here  which  I  would  like 
to  read  ;  my  advertisement  that  I  published  in  both  of  the  papers 
(in  one  it  reads  Geo.  W.  Ray,  and  in  the  other  G.  W.  Eay) ;  reads 
like  this  (reading  from  Chenango  Telegraph) :  *  G«o.  W.  Ray,  attor- 
ney and  counselor  at  law,  Norwich,  New  York.  Office  over  county 
clerk's  office.  Special  attention  given  to  proceedings  in  Surrogate's 
Court,  proof  of  wills,  settlement  of  estates,'  etc  I  also  had  at  the 
entrance  of  the  surrogate's  office  a  large  sign  reading  '  G.  W.  Eay, 
attorney  and  counselor  at  law,'  or  '  G.  W.  Ray,  law  office,'  I  think  it 
reads  — 

By  Senator  D.  P.  Wood  : 

Q.  Give  the  date  of  the  paper?  A.  October  18,  1871;  I  put 
that  advertisement  in  the  paper  soon  after  I  was  admitted ;  at  the 
same  time  I  had  several  hundred  of  these  cards,  one  of  which  I  now 
produce,  which  reads  the  same  as  the  advertisement ;  I  think  I  had 
over  a  thousand. 

By  Mr.  E!  H.  Pbindlb  : 

Q.  What  is  the  date  of  the  notice,  if  it  is  dated!  A.  19th 
February,  '68. 

By  Mr.  Myoatt  : 

Q.  Does  the  paper  indicate  wh^n  the  first  publication  was  t  A 
It  was  soon  after  I  was  admitted,  I  know ;  Mr.  Berry  could  tell  as 
to  that ;  I  think  he  is  here ;  that  notice  continued  in  the  paper  until 
I  left  the  surrogate's  office ;  I  stopped  doing  any  kind  of  business  in 
the  surrogate's  office,  or  making  it  my  office,  in  fact,  as  early  as 
August,  last  year,  when  the  first  question  was  raised  in  r^ard  to  the 
matter ;  about  the  time  of  the  political  convention,  I  think,  I  stopped 
making  that  my  office ;  that  is,  what  business  I  had  I  did  there,  and 
some  other  little  jobs,  but  did  not  go  there  any  more  tlian  was  neces- 
sary to  show  papers  and  things  of  that  kind. 

Q.  When  the  question  was  raised  as  to  your  right  to  do  business 
there,  you  ceased  ?  A.  Yes,  sir ;  only  to  close  up  some  matters  I 
had  on  hand." 
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Now,  here  was  Mr.  Bay  admitted  to  practice  as  an  attorney  in  all  the 
courts  of  this  State,  advertising  in  the  newspapers  as  an  attorney  and 
counselor  at  law ;  advertising  that  his  law  office  was  over  the  county 
clerk's  office ;  advertising  to  all  the  people  that  he  would  give  special 
attention  to  proceedings  in  the  Surrogate's  Court,  proof  of  wills, 
taking  out  letters  of  administration,  appointment  of  guardians,  etc 
Right  there  at  the  entrance  to  his  office,  in.  the  stairway,  was  a  large 
sign,  "  G.  W.  Kay,  Law  Office,"  that  no  person  who  went  into  that 
office  could  well  miss  seeing,  unless  he  were  Mind.  Then  he  tells  you 
that  he  had  a  thousand  of  these  cards  struck  off.  Every  person  that 
he  did  business  for  he  placed  this  card  in  his  hands  in  almost  every 
instance ;  scattering  hundreds  of  them  throughout  the  country,  as 
he  could,  of  course,  and  as  it  was  for  his  interest  to  advertise  as 
a  lawyer ;  he  did  not  pretend  to  be  a  clerk ;  he  did  not  want  to  be  a 
derk ;  he  wanted  to  be  a  lawyer.  He  believed  he  had  the  ability  to 
be  a  lawyer ;  he  advertised  himself  as  a  lawyer ;  proclaimed  it,  in 
fact,  to  every  person,  in  every  way  that  he  could,  that  he  did  business 
as  a  lawyer ;  and  yet  these  parties  pretend  to  say  that  they  supposed 
he  was  the  surrogate's  clerk  only,  and  doing  the  business  of  clerk  to 
the  surrogate.  In  almost  every  case  where  there  was  a  final  settle- 
ment,  wherever  they  paid  Ray  any  thing,  they  paid  him  for  his  ser- 
vices as  a  lawyer.  They  did  so  in  their  final  accountings,  and  they 
did  it  in  many  instances.  Now,  was  he  a  clerk  I  Could  he  be 
called  a  clerk?  Or  was  he  a  lawyer  J  Why,  I  know  that  other 
lawyers  —  one  particularly,  who  is  now  dead,  once  a  partner 
of  mine  —  used  to  do  a  large  amount  of  surrogate's  business; 
he  was  a  very  particular  man — and  in  almost  every  instance  he  went 
into  the  surrogate's  office  and  entered  the  orders,  and  did  the  clerical 
work  himself.  A  lawyer,  and  a  lawyer  of  reputation  and  large  busi- 
ness, too,  doing  this  clerical  work  in  his  own  cases  himself;  yet  they 
call  Kay  a  derk  I  Why,  it  was  merely  incidental  to  his  general  busi- 
ness. I  know  that  some  evidence  has  been  introduced  here  as  to 
the  amount  of  clerical  work  done  there  by  Mr.  Kay ;  he  has  given  evi- 
dence upon  that  point  himself,  and  I  think  he  counts  up  about  1,000 
folios  of  work  done  by  him  —  I  don't  know  that  I  have  a  reference  to 
it  here  —  all  done  voluntarily ;  no  agreement;  no  contract;  simply 
incidental  to  his  business  as  a  lawyer ;  no  obligation  on  his  part  to 
do  it ;  no  authority,  on  the  part  of  the  surrogate,  to  require  him  to 
do  it ;  none  of  the  relations  ordinarily  existing  between  a  clerk  and 
the  person  who  employs  him  and  pays  him,  and  hires  him  by  a  con- 
tract. Now,  it  is  certain  that  he  was  not  regarded  as  a  clerk  by  the 
surrogate,  by  himself,  nor  by  the  lawyers  generally.     There  is 
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nothing  wrong,  in  itself,  in  the  clerk  of  the  snrrpgate  being  employed 
by  parties,  and  paid,  to  draw  petitions  and  to  draw  final  aocount- 
ings,  etc. ;  nothing  wrong  in  itself;  it  is  simply  wrong  becaase  it  is 
prohibited  by  the  statute ;  that  is  the  only  reason  why  it  is  wrong. 
J!f  ow,  if  you  could  find,  and  say  in  your  judgment  that  he  was  a 
clerk ;  there  was  no  intentional  wrong ;  nothing  bad  in  itself;  simply 
bad  because  it  is  prohibited  by  the  statute ;  not  regarded  as  pro* 
hibited  by  the  surrogate  or  by  him ;  no  substantial,  wrong  whether 
he  was  a  clerk  or  whether  he  was  not  a  clerk,  because  he  was 
not  considered  a  clerk.  If  he  was  a  clerk,  the  bar  of  Chenango 
county  are  just  as  much  to  blame  for  his  practicing  as  the  siu*rogate| 
or  nearly  so  ;  it  was  done  openly.  Isaac  Newton  said  his  practice 
before  the  surrogate  was  just  as  open  as  any  thing  could  be  con- 
ceived. .  No  objection,  he  said,  was  made  to  his  practicing  by  any 
lawyer  opposed  to  him ;  yet  every  lawyer  opposed  to  him  had  a 
right  to  raise  that  objection.  Mr.  Newton  says  none  was  raised, 
certainly  not  by  ^im ;  scorning  the  idea  of  raising  an  objection  to 
the  practice  of  Mr.  Bay  in  the  courts  held  by  the  re^ndent 
Now,  if  you  could  come  to  the  conclusion  that,  technically  speak- 
ing, perhaps,  he  was  a  clerk  in  any  sense,  when  the  bar  of  Chenango 
county  have  encouraged  him  in  this  manner,  have  sat  silently  by 
when  opposed  to  him,  and  acquiesced  in  it  and  agreed  to  it,  will 
you,  at  this  time  and  in  this  proceeding,  punish  the  respondent 
because  he  did  not  raise  the  objection  ?  The  matter  was  not  called 
to  his  attention  ;  no  lawyer  cited  to  him  the  statute ;  he  regarded  it 
as  an  innocent  transaction ;  it  was  an  innocent  transaction,  unless 
prohibited  by  the  statute ;  innocent  in  itself.  Is  it  a  case  for  which 
you  are  called  upon  to  remove  the  respondent  ?  I  oall  to  witness 
your  own  personal  observation  as  to  what  is  done  in  the  other 
Surrogates'  Courts  of  this  State ;  I  know  and  you  know  that  the 
same  thing  has  been  practiced  in  nearly  every  Surrogates'  Court  in 
the  State  of  New  York ;  it  has  been  acquiesced  in,  and  has  not 
been  considered  wrong,  and  now  you  are  asked  to  single  out  the 
respondent,  the  county  judge  of  Chenango  county,  and  remove 
him  from  bis  office  for  this  technical  —  if  you  shall  so  find  —  viohk 
tion  of  the  law.  Is  there  any  evidence  that  any  harm  has  come  to 
anybody  because  Mr.  Raj  has  practiced  in  these  courts!  Any 
proof  that  the  decisions  of  the  surrogate  or  the  countj  judge  have 
been  improperly  influenced  on  account  of  his  relations  t^  him,  or 
any  other  account  t  Any  suspicion  thrown  upon  the  judicial  action 
of  the  respondent  in  a  single  case  %  Not  one.  Even  the  connBel 
have  not,  in  a  single  instance,  so  far  as  I  know,  questioned  the 


TRIAL  OF  HORACE  G.  PRIKDLR  1125 

impartiality  of  the  decisions  of  the  respondent ;  thej  have  not 
pointed  you  to  a  case  that  has  not  been  decided,  or  that  has  been 
decided  from  any  unworthy  motives.  Not  one.  Are  you  to  leave 
the  substance  and  go  after  the  shadow  ?  Mr.  Ray  has  really  done 
no  wrong ;  the  county  judge  has  done  no  wrong,  only  pursued  the 
same  course,  in  this  respect,  that  other  county  judges  and  other 
Borrogates  have ;  the  same  as  is  uniformly  pursued  in  this  State,  and 
yet  you  are  asked  to  remove  him  for  that.  Another  thing ;  sup- 
pose it  was  a  technical  violation  of  the  statute,  for  the  sake  of  the 
argument.  It  lias  all  ceased ;  it  is  a  thing  of  the  past,  and  is  never 
to  occur  again.  Just  as  soon  as  the  question  was  raised  by  any- 
body, Mr.  Kay  ceased  to  perform  these  clerical  duties  for  the  surro- 
gate ;  ceased  it  at  once ;  abandoned  the  office ;  has  gone  from  the 
office  and  formed  other  relations,  and  is  practicing  law  el^where. 
No  person  in  the  surrogate's  office  takes  one  cent  for  drawing  a 
paper ;  nothing  of  the  kind  is  done.  It  is  now,  according  to  the 
ideas  of  the  counsel  upon  the  other  side,  '^  a  model  office  "  in  that 
respect,  unless  you  shall  come  to  the  conclusion  that  it  is  the  surro- 
gate's business  to  do  all  the  work  which  counsel  profess  to  believe 
it  is  his  business  to  do.  While  the  bar  of  Chenango  county,  and 
all  other  persons  in  the  county,  acquiesced  in  Mr.  Ray's  practicing 
and  doing  this  work,  the  respondent  simply  did  not  raise  an  objec- 
tion himself,  but  as  soon  as  an  objection  was  raised,  as  soon  as  he 
found  that  any  person  could  find  &ult,  or  did  find  fault,  or  was 
displeased  with .  his  method  of  doing  business,  he  abandoned  it ; 
gave  it  up ;  yielded  to  the  wishes  of  the  men  who  found  fault,  and 
he  never  will  do  it  again.  No  person  believes  that  any  thing  of  the 
kind  will  transpire  in  the  surrogate's  office  again  during  the  time 
this  respondent  shall  occupy  that  office,  and  yet  you  are  asked  to 
remove  him.  Now,  to  show  that  this  change  has  been  effected,  I 
call  your  attention  to  Mr.  Ray's  evidence  at  pages  754  and  755 ; 
Mr.  Glover's  evidence,  page  730.  I  will  also  call  your  attention, 
upon  this  question  of  clerkship,  to  page  794,  the  evidence  of  Mr. 
Ray,  where  he  is  speaking  of  Mr.  Merrill ;  he  says : 

"  Q.  He  wrote  with  his  left  hand  ?  A.  He  wrote  with  his  left 
hand ;  he  was  a  fair  writer. 

Q.  Was  much  .of  any  clerical  work  done  by  him  while  he  was 
there  ?  A.  I  have  counted  in  the  records  of  surrogate's  office  over 
a  thousand  folios  done  by  him  while  he  was  there. 

Q.  What  sort  of  records  ?  A.  Miscellaneous  records ;  where  all 
the  actual  labor  of  the  surrogate's  office  is,  is  in  the  miscellaneous 
records  of  wills ;  that  is  where  the  labor  lies ;  I  have  also  counted 
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the  folios  of  writing  done  by  me,  as  sworn  to  here  by  the  witnesses, 
which,  all  told,  is  less  than  100  folios." 

Again,  I  call  your  attention  to  this  position  that  the  bnlk  of  the 
work  done  by  Mr.  Ray,  in  the  surrogate's  oflSce  for  administraton, 
executors  and  guardians,  was  not  practicing  law  at  all,  and  can  ^i  no 
sense  be  termed  practicing  law.  If  I  draw  a  petition  for  the  proof 
of  a  will  or  for  the  granting  of  letters  of  administration  upon  the 
property  of  a  deceased  person,  it  is  not  necessary  that  I  shonld  be 
admitted  as  an  attorney,  to  practice  in  the  court.  I  don't  do  it  as  a 
lawyer.  My  name  is  not  used  as  an  attorney.  Any  person  can  do 
it.  It  is  not  necessary  that  the  person*  performing  this  work  should 
ever  see  the  inside  of  a  surrogate's  office ;  it  is  not  necessary  tHat 
he  should  be  within  1,000  miles  of  a  court,  in  order  that  he  may 
draw  papers  for  the  granting  of  letters  of  guardianship,  etc.  The 
great  bulk  of  this  work  that  was  done  by  Mr.  Eay  was,  in  no  sense, 
practicing  law  as  an  attorney  before  the  surrogate.  It  may  be  done 
by  any  person,  if  he  knows  enough,  whether  he  be  a  lawyer  or 
whether  he  is  engaged  in  some  other  business.  The  executors  and 
administrators  jire  personally  liable  for  compensation  for  his  services. 
I  call  your  attention  to  Dayton  on  Surrogates,  page  653,  which  says: 
"  Where  an  executor  or  administrator  employs  counsel  to  assist  him 
in  arranging  his  accounts,  and  carrying  on  the  proceedings  for  the 
final  settlement  of  the  accounts  before  the  surrogate,  he  will  be  per- 
sonally liable  to  pay  such  counsel  hi^  disbursements  and  for  his 
services,  and  it  is  not  competent  for  the  executor  or  adminis- 
trator to  make  an  agreement  with  his  counsel  on  which  the  latter 
can  maintain  any  claim  against  the  estate."  He  is  personally  liable, 
and  would  be  liable  whether  the  person  he  employed  was  an 
attorney  and  counselor  at  law  or  not.  It  is  for  the  services  of  any 
person  capable  of  doing  the  work ;  and  it  is  all  idle  to  say  that  it  is 
the  work  of  the  clerk  of  the  surrogate  or  a  lawyer ;  so  that  the  great 
bulk  of  this  work  Mr.  Ray  had  a  perfect  right  to  do,  whether  he  was 
a  clerk  of  the  surrogate  or  not.  Now,  I  want  to  call  the  attention 
of  the  Senate  to  the  evidence  at  page  423,  the  evidence  of  Samuel 
S.  Stafford,  which  is  upon  this  question  of  clerkship,  and  I  read  it 
for  the  purpose  of  showing  how  liable  witnesses  are  to  make  a 
mistake : 

^^  Q.  You  have  done  some  business  in  the  surrogate's  office  at 
Norwich  with  Judge  Prindle  ?     A.  A  very  little. 

Q.  State  what  you  know  about  George  W.  Ray's  being  the  clerk, 
the  acting  clerk  of  Judge  Prindle ;  state  what  knowledge  you  have 
of  his  transactions  in  that  regard  ?    A.  It  is  very  limited ;  I  have 
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seen  him  when  I  have  been  there ;  I  have  seen  him  writing  in  the 
office,  and  in  relation  to  business  of  mjown  that  I  went  there  to  get 
done ;  I  went  with  a  petition  once,  to  obtain  citations  to  the  proof 
of  a  will ;  the  judge  was  not  in  the  office,  and  Ray  prepared  the  cita- 
tions, signed  the  judge's  name  to  it,  and  gave  me  blanks  to  make 
copies ;  I  think  that  was  ^11  there  was  of  that  transaction ;  I  came 
away  and  the  judge  didn't  come  to  the  office  ;  I  didn't  see  him  that 
day. 

Q.  He  acted  for  the  judge  in  his  absence?  A.  I  didn't  see  him 
that  day. 

Q.  In  whose  estate  was  that  V  A.  The  estate  of  Nancy  Sher- 
wood. 

Oross-examinatian  h/  Mr.  E.  H.  Pbindle  : 

Q.  Wasn't  this  the  fact ;  there  were  blank  citations  signed  by  the 
judge  always  on  hand,  and  didn't  Ray  fill  them  out?  A.  There  were 
none  on  hand  at  that  time ;  he  looked  for  some,  and  didn't  find 
them ;  I  saw  him  sign  his  name. 

Q.  You  are  positive  of  that  ?  A.  Yes,  sir ;  he  looked  for  some 
that  had  his  signature  on,  and  didn't  find  them.^ 

While  Mr.  Plumb,  who  was  for  a  long  time  previous  a  supervisor 
from  Sherburne,  was  on  the  stand,  and  after  we  had  got  that  cita- 
tion here  that  Stafford  swore  he  saw  Ray  sign  the  judge's  name  |o, 
I  produced  it  and  asked  Mr.  Plumb  in  regard  to  the  handwriting  of 
Judge  Prindle.    He  says  (at  page  873) : 

"Q.  Is  that  the  handwriting  of  Judge  Prindle  to  that  citation 
that  I  show  you ;  you  are  familiar  with  his  handwriting  ?  A.  I  am ; 
yes,  sir ;  and  should  call  that  his  signature. 

Q.  There  would  be  no  doubt  of  it  ?    A.  I  think  not. 

Q.  And  the  citation  is  in  the  handwriting  of  Mr.  Ray  ?  A. 
Yes,  sir. 

Q.  Will  you  admit  that  is  Mr.  Stafford's  handwriting  there  ;  Mr. 
Stafford  has  testified  that  paper  was  signed  by  Mr.  Ray,  and  not  by 
Judge  Prindle ;  to  say  Stafford  was  entirely  mistaken ;  it  is  Judge 
Prindle's  handwriting  beyond  doubt. 

Mr.  Stanton  —  That  is  in  the  Nancy  Sherwood  estate. 

Mr.  E.  H.  Pbindle — That  is  the  estate;  there  is  no  question 
about  that ;  the  evidence  will  show ;  do  you  admit  that  is  the  hand- 
writing of  Mr.  Stafford  ? 

Mr.  Stanton  —  Yes,  sir ;  signed  as  justice  of  the  peace  to  that 
affidavit ;  it  is  hardly  necessary  to  put  that  in  evidence  for  that  pur- 
pose ;  it  incumbers  the  record. 

Mr.  E.  H.  Prindle  —  I  desire  a  note  taken,  that  the  citation  in  the 
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case  of  Nancy  Sherwood  was  signed  by  Judge  Prindle,  and  that  the 
body  of  it  is  filled  in  by  Mr.  Ray,  and  the  proof  of  service  attached 
to  it  sworn  to  before  Samuel  T.  Stafford,  justice  of  the  peace,  the 
witness  who  was  upon  the  stand,  and  who  testified  that  Bay  signed 
Judge  Prindle's  name  to  it." 

I  called  your  attention  to  that  evidence  to  show  how  easy  a  matter 
it  is  for  a  witness  to  be  mistaken  in  regard  to  a  transaction  that  has 
passed  out  of  his  mind  and  is  forgotten,  to  a  great  extent.  Now, 
Mr.  Stafibrd  was  honest ;  he  is  a  justice  of  the  peace ;  he  is  a  prac- 
ticing lawyer ;  he  had  an  impression  probably  left  upon  his  mind 
that  he  saw  George  W.  Bay  sign  the  name  of  the  respondent  to  that 
citation  that  he  procured,  and  he  testifies  to  it  positively  and  un- 
qualifiedly, and  yet  we,  in  our  haste,  sent  home  after  that  citation, 
as  Mr.  Bay  was  so  certain  that  he  never  signed  Judge  Prindle's 
name  to  it  We  got  it  here  and  produced  it  for  the  examination  of 
counsel  and  the  Senate,  and  there  was  no  dispute  but  that  it  was 
signed  by  Horace  G.  Prindle,  the  respondent,  himself,  and  the  ser- 
vice of  it,  sworn  to  before  Mr.  Stafford,  and  yet  their  witness  wha 
was  here  upon  the  stand  testified  that  he  saw  the  signature  made  by 
Mr.  Bay.  Now,  I  will  take  up  another  case ;  of  course,  I  can  take 
up  but  comparatively  few  of  these  cases  to  go  into  the  details.  My 
strength  and  your  time  will  not  permit  it,  although  this  case  is  one 
of*great  importance  to  the  respondent.  I  will  call  your  attention 
to  charge  fifty-three,  and  the  evidence  of  Mr.  Humphrey  at  page 
535: 

'^  Q.  Who  was  present  at  the  surrogate's  office  when  you  first 
went  to  transact  the  business?  A.  There  were  two  young  men 
writing  at  the  table  in  the  corner  of  the  room,  and  two  or  three 
ladies  and  three  or  four  men  about  that  table ;  the  table  was  the 
further  table. 

Q.  Judge  Prindle  was  there  ?    A-  Yes,  sir. 

Q.  What  conversation  had  you  with  him  in  reference  to  the  bnri- 
ness?  A.  I  took  a  seat  the  other  side  of  his  table,  and  after  a  little 
I  took  out  the  papers  that  Sayre  &  Winsor  made  out  to  have  me 
appointed  administrator. 

Q.  They  are  attorneys  in  your  town  ?  A.  Yes,  sir ;  Prindle 
looked  them  over  and  passed  them  over  to  the  young  man  in  the 
middle  of  the  room,  and  I  asked  him  what  time  I  could  have  them 
to  go  back,  and  he  told  me  to  come  in  right  away  after  dinner,  and 
I  did  so,  and  waited  for  them  to  finish  them  up. 

Q.  Came  in  as  he  stated,  after  dinner?    A.  Yes,  sir. 
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Q.  Who  was  in  at  that  time?  A.  Those  ladies  were  there  ;  two 
or  three  of  them ;  one  or  two  men. 

Q.  Can  you  tell  who  those  young  men  were  ?    A.  No,  sir. 

Q.  Was  Judge  Prindle  in  at  the  time  you  came  in  and  got  the 
letters  2    A.  Yes,  sir. 

Q.  State  what  occurred  then  ?  A.  I  waited  for  those  young  men 
to  iill  out  the  writing ;  I  think  one  of  them  put  it  on  the  book  and 
the  other  made  out  the  papers ;  I  think  Mr.  Bay  was  one  of  the 
men  ;  there  was  something  said  about  the  stamps  put  on  the  letters, 
and  1  asked  Judge  Prindle  where  I  could  get  them  and  he  said  at 
the  bank;  one. of  the  young  men  got  up,  I  think  Mr.  Ray,  and  said 
he  would  go  and  get  them,  and  he  did  so,  and  came  back  and  put 
the  stamps  on  and  canceled  them  and  passed  it  to  Judge  Prindle,  and 
he  signed  and  folded  it  up  and  handed  it  to  me,  and  I  asked  him 
if  there  was  any  thing  for  me  to  pay  on  this  now,  and  he  said  yes ; 
I  wanted  to  pay  him  for  the  stamps  and  doing  the  writing  and  I 
stepped  along  and  asked  him  how  much  it  was,  and  he  said  $6.50, 
and  I  paid  it. 

Q.  Did  you  purchase  the  stamps  yourself?    A.  ITo,  sir. 

Q.  How  much  was  the  value  of  the  estate?    A.  I  dpn't  recollect. 

Q.  State  the  amount  of  the  stamps  on  the  letter  ?  A.  Three  dol- 
lars and  fif);y  cents. 

Q.  Who  did  you  say  it  was  that  told  yon  that  you  must  pay  the 
young  men  for  the  stamps  and  for  doing  the  writing  ?  A.  Mr. 
Prindle  told  me  to. 

Q.  In  accordance  with  that  you  paid  him  the  $6. 50  ?    A.  Yes,  sir. 

Q.  Did  you  take  a  receipt  ?    A.  Ko,  I  didn't  ask  for  any. 

Q.  Were  there  any  infants  interested  at  that  time?  A.  There 
were  two. 

Q.  Were  there  not  special  guardians  appointed  ?  A.  I  was  ap- 
pointed special  guardian. 

Q.  That  was  some  time  afterward  ?    A.  Yes,  sir. 

Q.  What  relation  was  Lewis  Humphrey  to  yourself  ?    A.  Brother. 

Q.  Had  he  a  widow  ?    A.  Yes,  sir. 

Q.  Letters  issued  to  yourself  and  the  widow  together  ?  A.  Yes, 
sir." 

There  we  have  Mr.  Humphrey  coming  here,  testifying  positively 
to  going  to  the  surrogate's  o£Sce ;  seeing  Judge  Prindle  and  Mr. 
Ray  there ;  having  this  conversation  with  them ;  they  doing  this 
work ;  Prindle  telling  him  he  must  pay  this  amount  of  money  and 
the  payment  of  it  to  Mr.  Bay.  Not  one  scintilla  of  truth  in  the 
whole  thing,  except  that  he  came  there.  Neither  Mr.  Ray  nor  Jndge 
142 
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Prindle  were  in  the  village  of  Norwich  on  that  day,  as  the  undoubted 
proof  in  this  case  shows.  What  were  the  facts  t  Why,  ^r.  Eay 
was  at  Otselic  trying  a  lawsnit,  and  did  not  get  home  until  evening. 
Judge  Prindle  was  in  Cortland  on  business,  and  did  not  get  home 
until  the  next  day.  Now,  there  was  a  young  man  by  the  name  of 
Merrill,  a  student  in  the  office,  and  he,  together  with  a  young  nfian 
by  the  name  of  "Webster,  were  the  parties  with  whom  Mr.  Humph- 
rey did  this  business,  and  the  surrogate  didn't  know  any  thing  about 
it  until  a  long  time  after.  We  have  the  positive  proof  of  Judge 
Prindle  and  Mr.  Eay  that  they  were  neither  of  them  there  on  that 
day.  And  we  have  the  proof  of  Messrs.  Merrill  and  Webster  detail- 
ing the  whole  transaction  with  Mr.  Humphrey  on  that  day.  We 
produced  here  in  evidence  the  letters  of  administration  issued  on 
that  day,  by  these  young  men  in  the  handwriting  of  Mr.  Merrill, 
and  dated  on  that  day,  and  the  positive  evidence  of  Mr.  Humphrey 
that  that  was  the  exact  day  that  he  was  there  and  transacted  this 
business  with  the  respondent  and  Mr.  Eay.  You  will  find  Merrill's 
evidence  at  page  702,  where  he  says : 

"  Q.  Do  you  recollect  a  man  by  the  name  of  Humphrey  ?  A.  Yes, 
sir,  I  recollect  the  case  —  the  Humphrey  case. 

Q,  Will  you  state  what  occurred,  and  where  Judge  Prindle  and 
Mr.  Eay  were  that  day  ?  A.  The  gentleman  by  the  name  of  Hum- 
phrey, he  came  and  applied  for  letters  of  administration  of  his 
brother's  estate.  I  think  it  was  —  1  won't  be  positive.  Mr.  Ray 
was  in  Otselic  trying  a  case ;  Mr.  Prindle  was  at  Cortland.  He 
wanted  to  know  if  the  business  could  be  attended  to,  and  I  went 
'  over  to  see  you  ;  your  office  was  on  Main  street  then  ;  you  was  not 
at  home,  and  I  went  in  the  opposite  office  —  Mr.  Marvin's ;  he  said 
that  the  business  could  be  did,  and  wanted  I  should  send  him  over; 
I  told  him,  and  he  said,  if  I  could  do  it  just  as  well,  he  would  just 
as  lief  I  would  do  it ;  he  had  his  petition  and  bond  already  drawn 
up.  I  made  out  letters  of  administration  and  filed  the  order  subject 
to  Mr.  Prindle's  approval.     That  is  all  there  was  of  it. 

Q.  Now  state  how  it  was  about  stamps  and  money,  whatever  it 
was?  A.  Well,  I  couldn't  say  exactly  how  much  the  stamps  were; 
I  know  he  paid  me  two  dollars  more  than  the  stamps  amounted  to 
for  my  services. 

Q.  Did  you  go  and  buy  the  stamps?  A.  No,  sir,  I  did  not;  I 
sent  out  for  them. 

Q.  Who  did  you  send  out?  A.  Webster;  Webster  was  in  the 
office. 

Q.  What  Webster  was  it?    A.  Edward  Webster. 


TKIAL  OF  HORACE  Q.  PRINDLE.  1131 

Q.  Do  you  remember  any  thing  about  who  he  said  had  drawn  the 
papers  ?    A.  Sayre  and  Winsor. 

Q.  You  filled  out  a  blank  and  gave  him  the  letters  of  administra- 
tion ?    A.  I  did ;  yes,  sir. 
.    Q.  And  did  you  record  the  letters  in  a  book!    A.  I  did. 

Q.  You  did  it  at  his  urgent  request  ?    A.  Yes,  sir. 

Q.  Without  any  authority  from  the  surrogate }  A.  The  surrogate 
wasn't  there." 

And  Webster^s  evidence,  page  705  : 

"  Q.  Where  do  you  reside  1    A.  In  Norwich. 

Q.  What  is  your  business  ?  A.  I  have  been  going  to  school  for 
three  months. 

Q.  You  heard  the  testimony  of  the  last  witness  ?    A.  I  did,  sir. 

Q.  You  remember  the  circumstance  ?  A.  I  remember  of  a  man 
coming  in  the  office  at  one  time  when  I  was  there,  and  wanting 
some  business  done,  and  Mr.  Prindle  and  Mr.  Eay  had  both  gone 
away. 

Q.  Do  you  remember  what  his  name  wast  A.  Well,  I  think  it 
was  Mr.  Humphrey. 

Q.  Well,  state  what  was  done,  as  you  recollect?  A.  Well,  Mr. 
Merrill  went  out  to  see  Mr.  Prindle,  I  think.  « 

Q.  To  see  me  i  A.  Yes,  sir ;  Elizur  Prindle ;  he  didn't  find  him 
at  home,  and  went  to  see  Mr.  Marvin ;  Mr.  Marvin  said  that  he 
would  do  the  business,  or  something  to  that  effect ;  the  man  told 
him  that  he  had  just  as  lief  pay  him  for  doing  it  as  anybody  else, 
and  he  went  to  work  and  made  out  the  papers ;  I  know  that  he  said 
that  he  had  made  two  dollars. 

Q.  Who  went  to  buy  the  stamps ;  do  you  remember  ?  A.  I  went 
after  the  stamps. 

Q.  Where  did  you  get  them  t    A.  To  the  bank. 

Q.  And  did  get  them  ?    A.  Yes,  sir. 

Q.  Do  you  remember  what  amount?    A.  No,  sir;  I  do  not. 

Q.  Any  thing  further  in  regard  to  the  transaction  particularly, 
that  you  recollect  ?    A.  I  believe  not." 

Mr.  Stanton — Will  you  read  over  Mr.  Merrill's  cross-examina- 
tion ;  it  is  one  of  the  last  questions  which  I  asked  him. 

Mr.  £.  H.  Pkindle  —  If  you  will  tell  me  what  the  page  is  I  will 
read  it. 

Senator  Benedict  —  It  follows  right  on  at  page  704. 

Mr.  E.  H.  Pkindle — I  will  read  it,  certainly. 

"  Q.  Now,  sir,  can  you  tell  for  a  certainty  that  Mr.  Humphrey 
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never  saw  Mr.  Prindle  before  he  went  to  iTorwich?  A.  Not  on 
that  day,  sir,  he  didn't. 

Q.  When  did  Prindle  come  home  from  Oortland?  A.  Well. 
Ray  came  home  first ;  I  think  it  was  the  next  day  after ;  I 
couldnH  swea)*  as  to  the  dates;  however,  I  think  Bay  came 
home  the  next  day  after  I  issued  these  letters. 

Q.  Can  you  tell  just  when  Mr.  Prindle  came  home  from  that 
journey  to  Cortland  ?    A.  I  cannot. 

Q.  Yon  don't  know  whether  he  got  home  the  same  night  that 
this  business  was  transacted  or  not,  do  you  ?    A.  Yes,  sir. 

Q.  You  have  got  a  distinct  recollection  of  that,  have  you  I  A. 
Well,  I  didn't  see  him. 

Q.  You  didn't  see  him  1  A.  I  didn't  see  him  that  night  nor  the 
next  day. 

Q.  You  don't  know  whether  Mr.  Humphrey  saw  him  or  not ! 
A.  I  do  not." 

Now,  if  the  counsel  can  extract  one  grain  of  comfort  from  that  he 
is  welcome  to  it.  Mr.  Humphrey  swears  distinctly  that  he  came 
into  the  surrogate's  office  in  the  forenoon,  some  time  before  dinner ; 
saw  Judge  Prindle  and  Mr.  Eay  there  at  that  time  of  the  day ;  came 
in  in  the  afternoon,  and  saw  those  two  parties  there  again  ;  had  this 
detailed  conversation  with  them.  What  difference  does  it  make 
whether  Humphrey  saw  Judge  Prindle  during  that  day  or  not? 
Whether,'  by  some  velocity  unknown  in  that  part  of  the  country,  he 
was  able  to  travel  to  the  county  of  Cortland  and  see  Judge  Prindle 
or  not  ?  Are  counsel,  by  insisting  upon  my  i*eading  a  cross  examin- 
ation of  that  character,  asking  this  Senate  to  remove  this  respondent 
on  account  of  this  transaction  ?  This  man  Humphrey  is  flatly  con- 
tradicted by  these  two  witnesses,  who  came  here  and  detailed  this 
conversation  as  it  was ;  yet  the  counsel  sits  there  and  asks  me  to 
read  his  cross-examination  where  it  shows  Merrill  didn't  know 
of  his  own  hnowledge^  but  that  somewhere  Humphrey  saw 
Judge  Prindle  on  that  day.  I  don't  say  that  Mr.  Humphrey 
intended  to  testify  falsely  here ;  I  could  hardly  believe  that,  although 
his  character  is  not  above  suspicion,  as  it  appears  by  his  declining 
to  answer  a  question  put  to  him  by  me.  I  would  hardly  want  to 
believe  that  Mr.  Humphrey  deliberately  swore  falsely.  He,  proba- 
bly, got  it  into  his  head  that  he  saw  Judge  Prindle  and  Mr.  Eay 
there,  and  yet  he  was  totally  mistaken.  No  such  persons  were 
there  in  the  village  of  Norwich  on  that  day,  and  there  can  be  no 
question  about  it,  and  it  shows  again  with  what  suspicion  you 
should  regard  the  statements  of  persons  who  come  before  you  and 
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(ell  you  what  has  occurred  in  the  surrogate's  ofBce  when  the  surrogate 
was  there,  perhaps  alone,  or  nobody  there  but  this  man,  Mr.  Hay, 
upon  whom  he  can  rely  for  a  statement  of  the  matter.  You  see 
what  a  position  it  puts  the  respondent  in  to  answer  all  these  multi- 
farious charges  that  are  coming  up  throughout  the  county,  and 
disprove  all  things  that  are  brought  by  parties,  some  of  whom 
do  not  intend  to  tell  the  truth.  We  cannot  always  discriminate, 
and  you  must  rely  more  upon  the  general  features  of  this  case — 
yon  must  rely  more  upon  the  whole  case,  as  it  appears  before 
yon,  and  the  general  results  of  the  respondent's  administration 
of  his  office,  the  general  manner  in  which  he  has  usually  performed 
his  duties,  than  upon  some  little,  miserable,  isolated  transaction  like 
this  one  that  Mr.  Humphrey  has  come  betore  yon  and  testified  to. 
It  is  not  safe  for  you  to  rely  upon  those  long  forgotten  transactions. 
Why,  there  is  not,  probably,  one  person  in  a  hundred  who,  when 
he  goes  to  the  surrogate's  office  to  do  business,  knows  what  is  to  be 
done ;  many  of  them  do  not  know  whether  they  have  a  petition 
to  bo  drawn  or  not ;  they  don't  know  whether  citations  are  to 
be  issued,  or  are  issued;  they  don't  even  know  what  stamps  are 
to  be  used.  They  do  not  understand  the  business  of  Surrogates' 
Courts,  and  it  is  not  strange  that  they  come  here  with  mistaken 
ideas  and  mistaken  testimony.  Why,  I  think  there  was  never 
a  man  placed  in  a  worse  position  than  this  respondent,  called 
upon  to  meet  these  charges,  in  their  very  nature  calculated  to 
prejudice  persons  against  him.  The  changes  can  be  rung  upon 
robbing  widows  and  orphans,  and  the  very  charge  itself,  made 
against  a  judicial  officer,  almost  decides  the  case  against  him  in 
the  minds  of  men.  Last  fall  when  these  charges  were  made  and 
scattered  broadcast  in  every  school-house,  in  every  hall  and  in  every 
town,  in  prints  and  by  word  of  mouth,  he  was  called  upon  to  meet 
them  all ;  every  person  who  had  ever  paid  money  into  the  surrogate's 
office,  who  did  not  understand  the  nature  of  the  transaction,  natur- 
ally imagined  that  he  had  been  defrauded.  Yet  in  spite  of  all  these 
circumstances  so  depressing,  the  respondent,  on  account  of  the  posi- 
tion that  he  had  maintained  in  that  county ;  on  account  of  the 
manner  in  which  he  had  discharged  his  duties,  was  able  to  triumph 
over  them.  This  man,  Mr.  Humphrey,  was  mistaken  in  another 
respect ;  he  testified  that  on  the  final  settlement  of  the  account,  he 
paid  Mr.  Bay  $40 ;  that  was  not  true ;  the  final  accounting,  sworn 
to  by  Humphrey  himself,  was  produced  by  Mr.  Ray,  which  showed 
that  he  only  paid  him  $30,  and  Mr.  Bay  so  testified.  Mr.  Hum- 
phrey was  mistaken  in  regard  to  every  thing,  almost,  that  he  testi- 
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fied  to  in  this  case ;  yet,  upon  such  evidence  the  counsel  urges  the 
removal  of  the  respondent.  Mr.  Bay  charged  this  man  $30  prop- 
erly ;  guardians  had  been  appointed,  you  recollect ;  Say  had  done 
that  business.  The  law  of  1868,  as  the  lawyers  know,  allows  a  com- 
pensation to  attorneys  on  final  settlement. 

I  call  your  attention  now,  to  charge  52,  a  charge  in  relation  to 
the  estate  of  Mr.  Bowdish ;  and  the  charge  is  that  the  respondent 
'*did  willfully,  unlawfully  and  corruptly  tax,  allow,  and  by  order 
grant,  o.ut  of  the  estate  of  said  Leonard  Bowdish,  deceased,  and  did 
require  Hancy  Bowdish,  widow  of  said  deceased,  and  executrix  of 
said  estate,  to  pay  out  of  said  estate  to  one  Qeorge  W.  Ray,  and  did 
aid  and  assist  the  said  George  W.  Ray  (who  was  then  and  there  a 
clerk  in  the  office  of  said  surrogate)  to  demand,  receive  and  extort 
from  said  executrix,  and  out  of  said  estate,  the  sum  of  $225,  on 
account  of  the  services  and  expenses  of  said  George  W.  Ray,  as 
attorney  for  one  0.  G.  Bowdish,  and  of  expenses  of  said  0.  6.  Bow- 
dish in  and  about  the  proof  and  probate  of  the  will  of  said  deceased, 
before  him  the  said  county  judge  and  surrogate." 

Kow,  the  order  introduced  in  evidence  by  the  respondent  shows 
that  no  sum  was  awarded  to  Mr.  Ray,  as  the  charge  is  made,  bat 
the  sum  was  awarded  to  this  party  in  accordance  with  the  statute ;  it 
was  ordered  to  the  party,  but  ordered  paid  personally  to  Mr.  Bay, 
because  the  party  who  made  the  petition  was  absent — was  not  there 
to  receive  tlie  money,  and  that  is  the  reason,  I  suppose,  that  the 
money  was  ordered  paid  to  Mr.  Ray. 

Now,  let  us  see  how  bad  a  case  this  is;  but  I  will  here  remark, 
that  if  you  are  going  to  hold  judges  responsible  for  every  bill  of 
costs  that  may  be  allowed  by  them ;  going  to  examine  every  partic- 
ular, as  the  counsel  has  in  this  case,  you  will  hold  judges  to  a  pretty 
strict  accountability.  Lawyers  sometimes  insert  in  their  taxed  costs, 
some  things  that  are  not  strictly  allowable,  and  not  noticed  by  the 
judge.  I  call  attention  to  the  evidence  of  Mr.  Ray,  on  pages  783 
and  786,  and  I  will  state,  briefly,  what  some  of  the  facts  were  in  thiB 
case.  This  Mr.  Bowdish,  who  died,  was  a  Methodist  clergyman. 
He  left  a  widow  (Hancy  Bowdish)  but  no  children,  and  I  think  be 
left  some  $10,000  or  $15,000  worth  of  property,  most  of  which  was 
in  bonds  and  other  securities  transferable  by  delivery.  He  had 
been,  shortly  before  his  death,  visiting  in  the  State  of  Ohio,  and 
returned  to  Chenango  county,  where  he  died.  His  next  of  kin  were 
some  nephews  and  nieces.  One  of  the  nephews,  who  took  the  most 
interest  in  this  transaction,  resided  in  the  State  of  Connecticut,  and 
the  will  gave  the  use  of  the  property  to  the  widow  daring  her  life-time, 
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at  her  death  to  go  to  these  heirs.  Now,  they  had  heard  that  Mrs.  Bow- 
dish  had  expressed  the  iDtention  of  going  to  the  State  of  Ohio,  where 
she  claimed  her  husband  resided,  and  having  the  estate  administered 
there,  and  they  feared  she  intended  to  take  these  bonds  and  •securi- 
ties out  of  the  jurisdiction  of  the  courts  of  the  State  of  New  York, 
and  dispose  of  them  in  such  a  manner  that  they  would  never  get  to 
their  hands.  One  of  these  nephews  was  appointed  a  certain  condi- 
tional executor  in  the  will ;  in  case  of  the  incapacity  of  Mrs.  Bow- 
dish,  who  was  somewhat  advanced  in  years,  he  w^as  to  assume  the 
executorship.     This  is  Mr.  Eay's  testimony  at  page  783 : 

"  Q.  State  what  you  know  in  relation  to  that  estate.  A.  The  first 
I  knew  of  it  Mr.  Charles  G.  Bowdish  came  to  me  in  the  oiEce,  and 
he  said  he  had  been  advised  to  see  me  in  regard  to  it ;  he  told  me 
that  the  widow  had  not  nodfied  him  of  the  death  of  his  uncle,  and 
that  she  had  hurried  him  off  to  bury  him,  and  that  he  had,  with  the 
utmost  haste,  got  there  just  in  time  to  see  him  put  into  the  grave ; 
that  he  had  been  informed  and  believed  that  he  was  the  executor 
named  in  the  will ;  that  the  widow  had  refused  to  let  him  see  or 
read  the  will,  and  had  claimed  that  herVesidence,  and  the  residence 
of  Mr.  Bowdish,  at  the  time  of  his  death,  was  in  the  State  of  Ohio ; 
that  if  she  went  there  she  could  hold  the  entire  property,  and  that 
she  was  going  to  take  the  will  and  go  there;  he  said  he  was 
informed  she  was  going  to  start  the  next  day,  and  he  wanted  to 
know  what  measures  to  take ;  I  told  hira  that  the  best  thing  for 
him  to  do  was  to  petition  himself  as  executor  to  prove  the  will ;  to 
have  a  subpoena  served  upon  her  to  appear  on  that  day  and  pro- 
duce the  will,  and  I  thought  that  would  stop  her  from  going  away; 
he  told  me  all  the  facts  he  knew  in  regard  to  the  matter ;  we  con- 
sulted a  good  while ;  I  drew  the  petition ;  he  signed  it  as  executor ; 
he  was  informed  that  he  was  the  sole  executor ;  I  went  to  find  an 
officer  to  send  up  there  to  serve  papers  upon  her  immediately ;  I 
could  not  do  it ;  Mr.  Bowdish  was  anxious  to  have  it  done  then  ; 
I  took  the  train  and  went  to  Earlville,  and  ascertained  she  was 
stopping  at  Mr.  Parsons',  I  think,  was  the  name ;  I  went  to  the 
door  and  every  thing  seemed  to  be  closed  up ;  I  rang  the  bell,  and 
the  door  opened  just  about,  I  should  say,  three  inches,  and  there 
was  a  lady  asked  what  I  wanted ;  I  didn't  see  Mrs.  Bowdish ;  I  told 
her  that  I  wanted  to  know  if  Mr.  Parsons  lived  there ;  she  said  he 
did ;  I  asked  her  if  there  was  a  lady  stopping  there  by  the  name  of 
Bowdish ;  she  said  she  believed  there  was ;  she  said,  "  What  do  you 
want?"  I  said,  "I  would  like  to  see  Mrs.  Bowdish;"  she  says, 
"Are  you  the  constable  i "  says  I,  "  No ; "  says  she,  "  Where  are  you 
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from?"  1  says,  "I  am  from  Norwich;  I  came  diredlly  from  the bot- 
rogate's  ofSce  with  some  papers  that  pertain  to  Mrs.  Bowdish's 
estate ;  thej  are  papers  of  a  great  deal  of  importance;  and  I  want  to 
see  the  lady ; "  "  Well,"  she  said,  she  would  "  see."  She  left  the 
door  and  went  back,  and  I  saw  she  was  on  the  look-out  for  officers, 
and  then  I  passed  right  in ;  I  followed  her  right  in  to  the  sittinfi^' 
room,  and  I  found  two  ladies  there;  one  of  them  I  found  I  knew; 
I  had  delivered  an  address  at  a  Fourth  of  July  celebration  a  year 
before,  and  knew  this  lady  at  that  place ;  I  had  made  her  acquaintance 
there ;  T  was  pretty  well  satisfied  that  the  lady  I  saw  at  the  door  was 
Mrs.  Bowdish ;  I  took  the  chances  and  served  the  papers  upon  her, 
and  then  I  went  away,  and  I  returned  to  Norwich,  and  immediately 
informed  the  Bowdish  heirs  what  success  I  had  had,  and  told  them 
I  guessed  that  she  would  be  there,  and  they  went  home ;  next  day 
she  was  down  and  saw  Judge  Prindle  in  regard  to  the  matter ;  I 
heard  her  claim  to  him  that  her  residence  was  in  Ohio,  and  that  she 
should  not  submit  to  have  the  estate  administered  upon  in  the  State 
of  New  York ;  I  immediately  went  to  work  serving  citations ;  some 
of  the  heirs  were  out  of  the  State,  and  scattered  all  over  New  York 
State  and  different  places ;  Annie  Ogden  was  a  necessary  and  mate- 
rial witness  in  the  case,  as  the  young  men  informed  me ;  they  wanted 
I  should  see  her ;  I  hired  a  livery  team  and  went  to  Freetown,  in 
Cortland  county,  and  served  the  paper  upon  her,  and  saw  her  per- 
sonally to  get  the  facts  from  her,  in  regard  to  the  condition  of  Mrs. 
Bowdish's  mind ;  the  nephews  claimed  she  was  of  unsound  mind ; 
they  claimed  she  was  insane,  and,  from  what  I  afterward  saw  of  her, 
I  made  up  my  mind  there  was  nothing  of  that  kind ;  I  went  to  Rich- 
field Springs  and  served  the  citation,  and  I  went  to  Hartwick,  in  the 
county  of  Otsego ;  I  started  for  Canandaigua,  and  I  went  as  far  as 
Syracuse,  and  I  heard  of  the  death  of  a  friend  and  immediately 
returned ;  afterward  I  got  service  in  another  way ;  there  was  a  pub- 
lication fee,  in  a  State  paper,  of  fifteen  dollars  and  some  cents;  after 
the  will  was  proved,  Mr.  Bowdish  came  from  Connecticut  on  the 
proof  of  the  will ;  after  the  will  was  proved,  I,  at  their  request  and 
suggestion,  filed  papers,  and  got  an  order  for  the  stay  of  proceedings; 
stay  of  the  issuing  of  letters  testamentary  to  her,  until  the  question 
.  should  be  decided  whether  or  not  she  should  be  required  to  give* 
bail ;  if  you  will  give  me  the  papers  in  that  estate,  I  can  state  what 
papers  were  made  out  and  issued  (papers  handed  witness) ;  there  was 
an  order  for  the  exQCutrix  to  appear  in  the  matter  on  that  question, 
and  the  order  was  served  upon  her ;  there  is  the  affidavit  of  service 
by  the  officer,  and  his  fees  I  paid ;  there  was  a  subpoena  served  upon 
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lier  in  the  same  ^proceeding,  and  her  fees  were  paid  by  me,  or  by  the 
officer,  for  attending  there  as  a  witness ;  there  is  the  affidavit  of 
intention  to  file  affidavit,  and  there  is  the  objection  to  granting  of 
letters  testamentary. 

Q.  Those  are  not  blanks  t  A.  No,  sir;  they  are  all  written  np  in 
fnll,  for  there  were  no  blanks  for  any  snch  proceeding;  when  I  had 
got  all  throngh  with  the  matter,  I  wrote  to  the  Bowdish  boys  in 
regard  to  it,  and  Charles  wrote  me  a  letter  congratulating  me  upon 
onr  success;  in  regard  to  her  giving  bail,  she  didn't  contest  the 
matter  on  the  retnm  day,  although  she  claimed  she  should,  up  to 
that  time ;  she  appeared  and  gave  bail ;  I  drew  the  bond,  and  fur- 
nished all  the  stamps  and  every  thing,  and  had  my  costs  taxed ;  that 
is,  I  had  them  taxed  in  this  way :  I  made  out  a  bill,  giving  my  dis- 
bursements, as  near  as  I  recollected  them,  at  the  time ;  I  see  now, 
that  there  are  some  slight  mistakes;  none  of  any  great  importance ; 
I  had  my  costs  taxed  by  the  surrogate  and  allowed ;  that  was  done 
in  her  presence  on  the  final  winding  np  of  the  afiairs ;  I  made  out 
my  bill  of  costs  and  swore  to  it,  and  had  an  affidavit  annexed^  and 
she  knew  what  it  was,  and  the  surrogate  made  an  entry  and  order 
for  the  payment  of  the  costs  in  both  proceedings,  including  all  the 
disbarsements ;  $50  was  allowed  C.  G-.  Bowdish  out  of  the  $225, 
which  I  paid  him,  and  have  his  receipt  for ;  Mr.  Bowdish  wrote  me 
a  letter  congratulating  me  upon  my  success. 

Mr.  Peokham*— Never  mind  abont  the  matter  of  congratulation. 

WrrNESs — They  told  me  they  were  willing  I  should  have  liberal 
pay  out  of  the  estate;  I  showed  Judge  Prindle  that  letter;  I 
appeared  and  acted  for  each  and  every  one  of  the  residuary  legatees 
named  in  the  will;  the  interest  of  the  property  was  given  to  her 
daring  her  life-time,  and  the  fund  itself  was  going  to  these  persons 
for  whom  I  acted. 

There  is  the  testimony,  also,  of  Mr.  0.  G.  Bowdish,  which  the 
senators  who  were  present  will  recollect,  who  came  from  Oonnecti- 
cnt  to  see  about  the  matter ;  and  I  say  here  that,  taking  all  the  evi- 
dence in  the  case  pertaining  to  that  transaction,  no  lawyer  will  say 
that  Mr.  Eay  received  too  much  for  his  services.  Mr.  Bowdish's 
testimony  is  at  pages  695  and  702 ;  but  I  will  not  take  up  your  time 
by  reading  that  evidence.  It  corroborates  and  corresponds  with  the 
statement  of  the  facts  given  by  Mr.  Eay.  It  appears  in  the  evi- 
dence that  Mrs.  Bowdish  consulted  me  in  regard  to  this  matter,  and 
if  there  is  any  fault  to  be  found,  it  ought  to  be  found  with  me.  I 
confess  it.  I  advised  her  not  to  have  any  contest  over  the  matter. 
I  advised  her  to  go  and  get  the  bail,  which  she  did.  I  advised  her 
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to  pay  the  expenses  of  the  case,  which  she  did.  I  never  had  a  word 
with  Judge  Prindle  in  reference  to  it  np  to  that  time,  or  with  Ray. 
Perhaps  I  onght  to  have  advised  her  to  have  contested  this  bill,  but 
I  didn't  do  it.  The  taxed  bill  is  at  page  821.  Now,  the  charge  is 
that  this  respondent  so  awarded  to  Mr.  Bay,  etc.  That  is  not  bo, 
and  it  would  not  have  been  m  atcordance  with  the  law,  probably,  if 
he  had,  as  it  should  go  to  the  legatee ;  bat  I  say  the  money  was  not 
awarded  to  Mr.  Ray,  and  here  is  the  order  in  that  case : 

*^  At  a  Surrogate's  Court  held  at  the  surrogate's  office  in  Norwich, 
Chenango  county,  N.  Y.,  m  and  for  said  county,  on  the  17th 
day  of  August,  1870. 

Present  —  H.  G.  Pbihdlx,  Surrogate, 

SURROGATE'S  COURT  —  Ohbnakgo  Couktt. 

In  the  matter  of  the  execution  of  the  last  will  and  testament  of 

Lbonakd  Bowdibh,  deceased. 

The  costs  of  the  petitioner,  Charles  G.  Bowdish,  a  legatee  named 
in  the  last  will  and  testament  of  Leonard  Bowdish,  deceased,  in  the 
matter  of  the  proof  of  said  last  will  and  testament  of  said  deceased, 
having  been  taxed  and  allowed  at  the  sum  of  $180,  and  his  costs  in 
the  matter  of  filing  of  objections  to  the  issuing  of  letters  testameo- 
tary  to  Hancy  Bowdish,  executrix  in  said  will  named,  and  proceed- 
ings therein  having  been  taxed  and  allowed  at  $45,  the  whole  of 
the  costs  and  disbursements  in  said  matters,  as  taxed  and  allowed 
by  said  surrogate,  amounting  to  the  sum  of  $225,  it  is  ordered,  by 
virtue  of  the  power  and  authority  in  said  surrogate  vested,  that  said 
costs  and  disbursements  be  and  the  same  hereby  are  allowed  and 
fixed  at  that  sum,  and  said  Hancy  Bowdish,  executrix  of  said  last 
will  and  testament,  is  hereby  ordered  and  directed  to  pay  the  same 
to  George  W.  Ray,  Esq.,  the  attorney  of  the  said  Charles  G.  Bow- 
dish, said  petitioner,  and  also  attorney  for  said  objectors^  on 
demand.  H.  G.  PRINDLE,  SvarogaU. 

Indorsed  :  Surrogate's  Court.  In  the  matter  of  the  execution  of 
the  last  will  and  testament  of  Leonard  Bowdish,  deceased.  Order 
for  the  executrix  to  pay  costs.  Recorded  August  1,  1870,  in  book 
of  orders  and  minutes,  at  page  469. 

H.  G.  PRINDLE,  Surrogau:' 

Now,  these  items  were  the  expenses  of  Mr.  C.  G.  Bowdish,  the 
conditional  executor,  who  made  application  to  prove  tiie  will  in 
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^;ood  faith,  having  boen  informed  that  he  was  the  sole  executor. 
Counsel  endeavored  to  carry  the  idea  to  this  Senate  that  Mrs.  Bow- 
dish  was  made  to  pay  Mr.  Bay  this  sam  on  account  of  his  having 
been  employed  by  her.  There  is  no  pretense  that  she  ever  em- 
ployed Mr.  Bay,  or  that  he  ever  acted  for  her  in  any  spot  or  place. 
He  acted  for  the  petitioner  in  that  proceeding,  and  the  petitioner 
became  personally  responsible  to  him  for  the  full  amount  of  his  ser- 
vices. These  were  the  expenses  that  Mr.  Bowdish  had  incurred, 
and  it  was  right  and  proper  they  should  be  paid.  I  call  your  atten- 
tion to  the  case  of  Collier  v.  Munn^  41  N.  Y.  143,  and  Dayton  on 
Surrogates,  page  658.  They  come  under  no  fee  bill,  there  is  no 
pretense  that  they  come  under  any  fee  bill.  They  are  the  costs  of 
the  petitioner.  When  an  executor  employs  a  person  to  draw  a  peti- 
tion, or  to  do  any  of  this  work,  he  becomes  personally  responsible 
for  the  full  services,  and  he  is  entitled  to  have  that  amount  allowed 
him  as  expenses  incurred  on  the  final  settlement  They  were 
directed  to  be  paid  to  the  agent  or  attorney,  because,  as  I  said  before, 
Mr.  Bowdish  was  absent.  Now,  if  Mr,  Bowdish  had  been  the  exec- 
utor who  was  to  handle  the  estate,  these  matters  would  have  come 
up  at  the  final  accounting,  but  as  he  was  not,  they  were  properly 
ordered  to  be  paid  then.  Ordinarily,  when  the  executor  has  a  will  to 
prove,  the  expenses  are  brought  into  the  final  accounting  when  the 
estate  is  settled,  because  he  has  the  property  of  the  deceased  in  his 
hands.all  the  time,  but  here  it  turned  out  that  the  petitioner  was  not 
the  executor  of  the  estate  and  had  not  the  handling  of  the  funds, 
but  he  had  a  right  to  make  a  petition,  because,  under  the  statute,  every 
person  interested  in  an  estate  has  a  right  to  do  so;  he  incurred  expenses 
that  any  executor  would  have  been  obliged  to  incur  in  the  proof  of  a 
will,  and  I  say  he  had  reason  to  fear,  with  the  other  heirs,  that  this 
old  lady  would  take  this  personal  property,  which  was  transferable 
on  delivery  out  of  the  State,  and  use  it  for  her  own  purposes,  and  in 
such  manner  that  it  never  would  come  into  the  hands  of  the  legatees. 
The  evidence  shows  that  this  widow  had  the  intention  of  going  to 
Ohio  and  settling  the  estate  there,  and,  probably  if  these  prececd- 
ings  had  not  been,  in  this  hasty  manner,  instituted,  the  old  lady 
would  have  been  on  her  way  to  the  State  of  Ohio,  and  the  property 
would  have  been  beyond  the  jurisdiction  of  the  courts  of  the  State 
of  New  York.  Therefore,  I  say  these  expenses  which  were  incurred 
by  the  petitioner,  who  was  not  co  handle  the  estate,  were  properly 
incurred,  and  the  taxation  of  his  costs  was  properly  and  legitimately 
done,  and  it  should  be  paid  out  of  the  estate,  and  every  person  in- 
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terested  in  that  estate  w^s  perfect! j  satisfied  that  it  should  be  so 
paid. 

Senator  Allen — Mr.  President :  I  move  that  the  Senate  now^ 
take  a  recess  until  half -past  seven  o'clock. 

Senator  McGowan — Mr.  President :  I  move  as  an  amendment 
that  this  session  be  continued  until  eight  o'clock. 

Senator  Lowebt — ^Mr.  President:  I  move  as  a  further  amendment 
that  we  now  take  a  recess  until  seven  o'clock. 

The  PBEsmsNT  submitted  the  question  on  tho  amendment  offered 
by  Senator  Lowery,  and  it  was  decided  in  the  affirmative. 


November  22, 1872,  7  p.  m. 

The  Senate  met  pursuant  to  adjournment. 

(Continuation  of  Mr.  Prindle's  remarks.) 

Mr.  PaiNDLE — Mr.  President  and  Senators :  I  will  now  proceed 
to  comment  very  briefly  upon  the  thirty-fifth  charge,  which  is  sus- 
tained, if  at  all,  by  the  evidence  of  Mr.  Charles  A.  Fuller,  a  lawyer, 
practicing  at  Sherburne,  in  Chenango  county.  He  testified  to  pay- 
ing five  dollars  for  "  disbursemerUSy^^  etc.^  at  page  392.  There  was 
no  pretense  that  the  surrogate  demanded  any  fees  of  Fuller,  but  the 
daiim  is  that  he  received  a  letter — although  the  letter  is  lost — ^from 
the  respondent,  asking  him  for  five  dollars,  as  disbursements,  in  a 
certain  proceeding  had  before  him,  lasting  two  or  three  days  on  an 
accounting  of  an  infant.  There  is  something  very  peculiar  about 
this  case.  There  is  no  extortion  about  it ;  no  claim  or  pretense  tbat 
it  was  any  thing  for  fees,  but  they  say  it  was  for  ^'  disbursements," 
etc.  It  seems  that  this  Mr.  Fuller,  a  full-grown  man,  and  a  prac- 
ticing lawyer,  takes  that  letter  and  shows  it  to  Mr.  Newton,  in  the 
village  of  Norwich,  and  they  talk  it  over  and  then  lose  the  letter, 
and  then  he  goes  immediately  to  the  surrogate's  office  and  pays  tlie 
surrogate  five  dollars ;  a  lawyer  I  Having  been  running  about  and 
asking  somebody  else  about  it,  but  don't  say  a  word  to  the  surrogate 
upon  the  subject,  simply  pays  him  the  five  dollars.  Why  didn't  he, 
if  he  mistrusted  there  was  any  thing  wrong  about  that  charge,  and  if 
he  actually  paid  the  money,  why  didn't  he  inqufre  of  the  surnigate 
what  IS  this  for  ?  I  don't  know  what  disbursements  you  have  paid; 
I  don't  know  what  it  is  for :  explain  it.  He  could  have  modestly 
asked  what  he  paid  it  for,  but  he  did  not  do  any  such  thing.  He 
paid  the  money,  and  he  left  the  matter  rest  from  that  time  until  the 
charge  was  made  last  fall.     If  I  were  a  lawyer  and  had  paid  money 
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under  such  circumBtances,  and  then  had  allowed  the  matter  to 
slumber  until  the  transaction  had  passed  out  of  the  mind  of  the  per- 
son I  paid  it  to,  I  would  never  make  any  complaint  afterward.  I 
would  be  ashamed  in  anj  spot  or  place  to  say  I  had  paid  five  dollars 
for  disbursements  without  inquiring  what  it  is  for,  and  then  com- 
plain about  it  afterward.  Why  did  not  he  ask  what  it  was  for  when 
the  matter  could  have  been  explained;  before  the  circumstances 
were  forgotten?  There  is  no  proof  in  this  case  that  these  disburse- 
ments had  not  been  incurred.  Mr.  Fuller  does  not  swear  they  had 
not  been  incurred.  They  simply  say  they  did  not  know  of  the  dis- 
bursements. The  party  interested  in  the  case  has  not  been  brought 
here.  I  don't  know  where  he  is,  what  papers  he  had,  what  certi- 
fied copies  of  papers.  Neither  of  these  parties  know.  Mr.  Fuller 
tells  of  the  conversation  that  he  had  with  the  respondent  when  the 
political  difficulty  arose,  and  the  respondent  endeavored  to  get  him 
to  use  his  influence  to  quiet  the  thing  in  the  county.  And  he  says 
the  county  judge  reminded  him  of  the  decisions  that  he  had  made 
in  his  favor.  Did  the  county  judge  remind  him  of  the  decisions 
that  he  ought  not  to  have  made,  and  ask  him  to  suppoit  him  on 
that  ground )  Not  at  all !  And  yet  the  argument  of  the  counsel 
would,  perhaps,  intimate  that  such  was  the  case. 

Senator  Beksdict — Did  you  refer  to  any  testimony  on  this  chai'ge  ? 

Mr.  Pkindlb — The  testimony  of  Mr.  Fuller  and  Mr.  Newton  is  all 
there -is.  He  reminded  him  that  he  made  decisions  in  his  favor. 
Doubtless  he  did  refer  to  cases  that  he  had  had  before  him  in 
which  he  had  discharged  his  duty  as  a  judge  perfectly  and  correctly. 
Doubtless  he  may  have  done  that,  but  is  this  Senate  to  believe  that 
the  respondent  is  a  man  who  went  to  Charles  A.  Fuller,  intimating 
to  him  that  he  had  improperly  decided  cases  in  his  favor  and  asking 
him  to  support  him  on  that  ground  ?  He  says  he  told  liim  he  should 
not  ask  a  favor  from  him  that  would  not  be  granted  in  case  he 
would  go  in  and  support  him.  What  did  he  mean  if  he  told  him 
that?  Did  he  mean  that  he  would  act  corruptly  as  a  judge  for  the 
benefit  of  Charles  A.  Fuller  ?  Did  he  mean  that  he  would  do  any 
thing  that  was  wrong?  Ah  I  that  so  far  as  he  properly  and  legiti- 
mately could,  he  would  stand  by  him  and  be  his  friend — his  politi- 
cal friend ;  his  friend  as  a  citizen.  But  the  idea  that  he  professed 
to  him  that  he  was  going  to  exercise  his  duties  as  a  judge  especially 
for  the  benefit  of  Charles  A.  Fuller  is  monstrous.  The  respondent 
never  told  him  any  such  thing.  He  did  not  swear  to  any  such  tiling. 
All  that  he  did  was  undoubtedly  to  refer  to  the  cases  that  ho  had 
had  before  him,  and  to  the  manner  in  which  he  had  discharged   his 
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o£SciaI  daties  where  it  had  come  under  the  observation  of  Charles 
A.  Fuller,  and  tliat  he  properly  could  do  and  probably  did  do. 
This  Charles  A.  FiJler,  let  it  be  recollected,  is  one  of  the  republi- 
cans engaged  in  this  conspiracy  against  this  respondent ;  one  of  the 
men  who  exerted  his  powers  to  the  utmost  to  defeat  him.  Yet  he 
signed  the  petition  for  the  increase  of  his  salary  long  after  this 
transaction,  representing  him  in  that  petition  as  a  faithful  judge,  and 
asking  that  his  salary  be  increased  to  the  sum  of  $4,000.  I  will  refer 
to  that  petition  here.  It  is  signed  by  every  lawyer  but  one  practic- 
ing at  the  bar  in  the  county  of  Chenango ;  signed  by  the  editors  of 
both  papers  published  in  the  village  of  Norwich,  asking  that  tbi» 
man  who  had  been  exercising  the  duties  of  his  office,  as  it  is  claimed 
here  now,  corruptly — taking  illegal  fees  on  the  right  hand  and  on 
the  left — asking  that  his  salary  be  increased  to  the  amount  of  $4,000, 
and  representing  him  in  that  petition  as  the  faithful,  hard-workin|^ 
judge.  How  does  that  comport  with  the  charge  that  Charles  A. 
Fuller  makes  here,  that  he  believed  him  dishonest  and  corrupt ; 
that  he  had  taken  five  dollars  for  disbursements  out  of  him  when 
he  ought  not  to,  and  that  he  did  not  have  the  manhood  at  the  time 
he  paid  it  to  ask  what  it  was  for,  when  it  could  have  been  explained  ? 
Kcmember  the  instances  in  which  we  have  shown  mistakes  worse 
than  that  in  this  case;  far  worse,  by  men  who  had  no  particular 
animosity  against  the  respondent,  as  he  has.  Counsel  says  the  respond- 
ent gave  no  evidence  on  this  part  of  the  case.  It  is  true  I  Senators 
will  bear  me  out  in  this  statement,  that  at  the  time  we  put  the 
respondent  upon  the  stand,  this  Senate  was  anxious  to  adjourn, 
and  we  had  not  time  to  call  his  attention  to  all  these  mimUicB,  He 
was  put  upon  the  stand  to  call  his  attention  to  the  more  import- 
ant points,  and  his  evidence  was  hurried  through  in  order  that  the 
Senate,  at  that  late  hour,  might  adjourn,  and  senators  might  take 
the  train  and  go  home.  It  was  under  Lhose  circumstauces  that  the 
respondent  was  put  upon  the  stand,  and  the  counsel  complains  because 
to  every  little  petty  charge  we  did  not  call  his  atten:ion,  the  respond- 
ent would  have  remembered  nothing  about  it;  could  not  have 
explained  it  probably,  if  his  attention  had  been  called  to  it ;  the 
transaction  had  gone  out  of  his  mind.  Then  I  will  call  your  atten- 
tion to  charge  nineteen  made  by  Charles  Todd.  It  is  hardly  neces- 
sary I.  should  say  much  about  that  case.  It  seems  Mr.  Todd  went 
there  to  have  a  will  proved,  and  there  was  an  infant  in  the  case  and 
a  special  guardian  was  appointed,  and  he  paid,  as  he  says,  $8.75,  I 
think,  and  Mr.  Ray  thought  about  six  dollars.  Mr.  Ray  had  a  mem- 
orandum of  the  money  upon   his   Ixiok,  but  he   complains   that. 
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although  it  wa8  proper  to  charge  that  amount ;  although  it  wau  a 
proper  allowance  for  special  guardian,  and  more  might  have  been 
properly  allowed,  very  properly  allowed,  he.  complains  it  was  put 
upon  the  wrong  ground.  I  call  that  a  case  of  damntmi  absque 
injuria. 

Senator  Tibhann  —  What  does  that  mean  t 

Mr.  Pkindlb —  I  don't  know  that  I  can  translate  it  very  correctly, 
bat  it  is  a  Iqss  without  any  injury,  or  something  of  that  kind  I 
believe.  The  judge  was  so  anxious  to  cheat,  to  violate  the  law  — 
00  anxious  to  take  fees  where  there  Were  none,  tliat  he  took  it  as 
feee  and  gave  it  to  Bay  according  to  Mr.  Todd's  statement, 
instead  of  putting  it  upon  the  proper  ground  as  an  allowance  for  a 
special  guardian.  That  is  what  that  charge  amounts  to.  Does  it 
look  reasonable  ?  Does  it  look  rational  ?  We  have  introduced  in  evi- 
dence not  witnesses  to  show  that  ten  dollars  is  a  proper  charge  to 
be  allowed  for  special  guardians  who  appear  on  the  proof  of  a 
will,  but  a  report  signed  by  eminent  counsel,  and  in  that  report 
it  ia  broadly  stated  (and  nowhere  contradicted  in  this  case)  that  ten 
dollars  is  a  proper  and  reasonable  charge  to  allow  to  a  special  guard- 
ian for  his  appearance  on  the  proof  of  a  will.  It  is  the  custom 
in  all  the  Surrogates' courts — the  custom  everywhere  —  the  cna- 
torn  that  has  been  followed  for  years  and  years,  and  no  lawyer  will 
come  upon  the  witness  stand  and  say  that  $10  is  an  improper  charge, 
on  an  unreasonable  allowance  to  be  made  to  a  special  guardian  for 
his  services  in  such  cases.  I  may  remark,  also,  that  it  is  a  position 
of  responsibility.  The  special  guardian  is  liable  to  the  infant  if  he 
does  not  properly  discharge  his  duty.  He  may  be  prosecuted  in  a 
suit ;  he  may  be  called  upon  to  respond  in  damages ;  and  it  is  proper 
that  a  man  who  assumes  that  responsibility,  and  attends  personally 
before  the  surrogate,  should  receive  a  reasonable  compensation  for 
his  services  in  that  regard.  The  law  requires  the  special  guardian 
to  appear  in  person ;  to  be  there.  Why  should  not  he  be  paid  for 
his  services?  Yet  this  man  Todd  did  not  understand  the  business. 
That  is  all  there  is  about  it.  He  was  not  particularly  familiar  with 
Surrogate's  Courts.  He  very  likely  got  an  idea  in  his  head  that  he 
paid  it  for  something  else,  and  came  here  and  testified  to  it.  Does 
it  look  reasonable  that  the  judge  should  charge  him  illegal  fees,  take 
it  and  pass  it  to  Ray,  when  he  properly  should  have  allowed  Mr. 
Ray  $10  for  his  services  as  special  guardian  ?  Now,  I  come  to  the 
charge  in  regard  to  the  report  of  fees.  The  number  of  the  charge 
is  not  upon  my. notes.  These  charges  relate  to  the  years  1865  and 
1866,  particularly.     The  respondent  has  been  twice  re-elected  since 
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tliat  time.  He  was  re-elected  in  1867,  and  reelected  again  in  1871. 
A  report  of  fees  was  made  in  1864  and  it  was  settled  by  the  board 
(])age  456).  I  am  now  on  articles  fifteen  And  sixteen.  It  was  a 
detailed  report  (850),  and  we  have  no  evidence  as  to  the  amount  of 
that  report.  In  1865  and  1866,  reports  were  made  and  received  by 
the  boards  of  sui)ervi8or8  which  were  not  detailed  reports.  They 
were  reports  made  in  gross  of  certain  amounts,  and  an  affidavit  was 
attached  to  them  stating  that  certain  fees  had  been  received ;  evi- 
dently not  the  usual  affidavit  that  is  made,  that  no  other  fees  had 
been  received.  Those  accounts  in  each  of  those  years,  together  with 
the  affidavits,  were  required  to  be  published  by  law  in  the  news- 
paper of  that  county,  and  they  were  published  in  the  newspapers 
accordingly,  the  reports  in  full  with  the  affidavits  as  they  were 
made ;  leaving  out  that  portion  of  the  affidavit  usual  in  such  cases, 
Stating  that  no  other  fees  had  been  received.  The  pamphlets  that 
have  been  introduced  here  containing  a  record  of  the  proceedings  of 
the  boards  during  those  meetings,  are  first  siit  up  in  newspaper 
columns  and  printed,  and  then  struck  off  and  printed  in  that  pam- 
phlet form.  Every  person  in  the  county  of  Chenango,  interested 
in  these  matters,  read  those  reports  if  he  desired  to,  and  most  of  the 
business  men  did  read  those  reports.  Read  the  affidavits,  and  knew* 
tlie  manner  in  which  they  were  made,  and  knew  the  form  of  the 
affidavit.  Now,  what  were  the  facts  ?  Here  was  the  county  judge 
and  surrogate,  with  a  salary  of  $1,000  for  both  offices,  in  the  county 
of  Chenango,  with  a  population  of  42,000;  population  sufficient  so 
that  the  office  might  be  divided  under  the  law,  and  two  persons  hold 
the  offices ;  one  of  county  judge,  and  the  other  that  of  surrogate ;  $400 
a  year  w^as  allowed  for  fuel,  for  stationery,  for  clerk  hire,  for  office 
rent,  and  every  thing  of  that  character ;  all  the  incidental  expenses 
of  the  surrogate's  office ;  and  that  was  the  only  sum  that  was  allowed. 
A  thousand  dollars  salary  for  both  offices,  and  $400  for  clerk  hire, 
for  stationery,  gas,  and  other  incidental  expenses.  Mr.  Kay  was  not 
there  in  1864,  nor  in  1866,  nor  in  1866.  The  surrogate  had  to  pro- 
cure  the  clerical  work  to  be  done ;  he  had  to  keep  two  coal  stoves 
running  in  the  winter ;  he  had  to  pay  for  the  gas  and  stationery,  and 
the  $400  was  entirely  insufficient  to  do  it.  It  would  not  come  any- 
where near  paying  those  expenses.  Bear  in  mind  that  after  1864, 
and  in  1865  and  1866,  the  price  of  living  had  increased  two  and 
three-fold.  Every  article,  almost,  necessary  for  the  support  of  a 
family  had  increased  in  price,  and  this  $1,000  and  this  $400  was  com- 
paratively notliing  to  meet  the  expenses  —  the  necessary  expenses  of 
the  county  judge  and  surrogate,  and  the  expenses  of  liis  office.    Mr. 
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Crozier  tells  joa  —  he  was  a  Bupervisor — that  they  found  out  that 
the  law  prevented  their  increasing  the  salary  of  the  connty  judge. 
There  was  talk  of  increasing  the  salary  of  the  county  judge  and  the 
district  attorney.    The  law  prevented  their  doing  that.     They  might 
have  increased  the  sum  to  meet  his  expenses,  but  he  says  that  neither 
political  party  upon  the  board  desired  to  take  the  responsibility. 
That  is  the  explanation  he  gives  of  that.     They  did  not  want  to  do 
it  in  that  way.     Mr.  Crozier,  Mr.  Shepardson,  Mr.  Plumb,  and 
Mr.  B.  G.  Berry,  the  editor  of  the  Chenango  Telegraphy  then  the 
clerk  of  the  board  of  supervisors,  have  all  come  before  you  and 
testified  that  the  affidavit  and  the  whole  detailed  statement  of  the 
account  was  talked  over  by  the  supervisors,  and  that  thaft  matter  was 
well  understood.     It  was  well  understood  the  $400  was  not  sufficient 
to  meet  the  expenses  of  the  office.    Have  these  men  testified  falsely ; 
these  men  who  have  been  elected  supervisors  year  after  year?  There 
is  not  a  word  of  evidence  to  contradict  them.     They  testified  that 
they  understood,  and  that  it  was  talked  over  by  the  members  of  the 
board  very  generally,  that  these  affidavits  and  these  accounts  were 
allowed  to  be  made  in  that  way,  in  order  that  the  surrogate  might 
keep  in  his  hands  something  to  meet  the  incidental  expenses  that  he 
had  to  pay  out.     That  fact  must  be  conceded  because  there  is  no 
evidence  to  the  contrary.     The  respondent  testifies  to  it  fully.    Now, 
the  county  judge  and  surrogate  had  an  equitable  claim  against  the 
county  for  these  expenses.    Mark  that  I     You  know  that  $400  did 
not  pay  the  expenses  of  that  surrogate's  office  and  the  clerk  hire. 
He  received  a  salary  of  $1,000.    He  had  a  right  to  that  salary.     No 
rule  of  law,  or  equity,  or  justice,  required  him  to  pay  one  cent  of 
that  $1,000,  received  for  his  salary,  toward  the  expenses  of  running 
a  court ;  toward  the  expenses  of  the  county  judge's  office  or  the 
surrogate's  office,  for  the  benefit  of  the  people  of  Chenango  county, 
who  are  able  to  pay  their  own  expenses.     Bather  than  do  openly,  in 
the  board  of  supervisors,  what  they  ought  to  have  done,  the  super- 
visors allowed  him  to  receive  a  small  amount  in  this  way,  by  not 
reporting.    It  was  not  a  regular  way  of  doing  business,  I  am  ready 
to  concede.     It  was  not  exactly  in  accordance  with  the  statute,  but 
is  there  any  thing  corrupt  in  that  transaction  ?     Is  there  any  thing 
that  shows  that  the  respondent  had  a  corrupt  heart  ?     Did  he  cheat 
anybody  ?     Did  he  get  any  dishonest  claim  allowed !     He  had  an 
equitable  claim,  and  no  man  can  deny  it  in  view  of  the  facts  testified 
to  in  this  case.     Did  he  wrong  anybody  in  that  transaction  ?     He 
wanted  to  live  out  of  his  salary  ;  he  wanted  to  support  his  family,  if 
possible.    Prices  of  every  thing  had  increased.      The  supervisors 
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encouraged  him  in  this  irregular  way  —  preferred  to  do  it  in  that 
way ;  and  it  was  done  in  that  way  the  last  two  years.    It  was  passed 
over  and  ought  to  have  rested  and  never  been  brought  up  again. 
The  form  of  these  reports  may  be  found  at  pages  452  and  453.   But 
I  see  that  we  have  no  real  evidence  as  to  what  the  amount  of  the  fees 
was  during  those  two  years,  except  the  evidence  of  the  respondent, 
that,  on  a  fair  accounting,  the  county  would  owe  him.    That  he  tes- 
tifies to  at  page  878,  and  I  have  not  the  slightest  shadow  of  doubt 
that  that  is  perfectly  correct.    I  say  we  have  no  evidence  of  what 
the  facts  were,  except  thid  evidence  of  the  respondent,  because  the 
evidence  of  Mr.  Gladding  amounted  to  nothing  whatever,  nor  that 
of  Mr.  Thomas.     In  the  first  place,  they  were  not  competent  persons 
to  examine  the  records  of  the  surrogate's  office,  and  they  worked  all 
day  in  a  hurry,  trying  to  figure  out  something  from  the  records  after 
they  were  brought  here  and  placed  in  that  room  for  their  benefit, 
and  just  at  night  confessed  that  they  knew  nothing  of  what  they  had 
done.    They  come  here  and  give  their  evidence,  and  guess ;  and  on 
cross  examination  it  was  shown  they  knew  nothing  about  what  they 
testified  to.     The  law  was,  where  a  petition  stated  "  the  inventory 
would  not  exceed  |500,"  down  to*  April,  1864,  when  the  law  was 
changed  to  real  and  personal  property,  and   continued  to  April, 
1866,  when  it  was  changed  to  a  $1,000,  as  shown  by  the  inventory. 
That  was  the  statute  law.    I  call  your  attention  to  the  evidence  of 
Mr.  Gladding,  pages  828  and  846.    I  do  not  consider  this  evidenoe 
of  importance,  but  I  will  call  your  attention  to  his  cross-examina- 
tion : 

"  Q.  You  say  that  in  the  year  1864  there  were  forty-nine  letters 
testamentary  issued  ?    A.  Yes,  sir. 

Q.  In  how  many  of  them  were  the  real  and  personal  property  put 
together  and  not  separated  in  stating  the  amount?  A.  In  the  peti- 
tion? 

Q.  Yes,  in  the  petition  ?    A.  I  can't  say. 

Q.  Were  there  any  ?    A.  I  can't  say. 

Q.  You  cannot  say  whether  there  were  any  that  stated  that  the 
real  and  personal  property  would  not  amount  to  such  a  sum  ?  A. 
There  were  eight  that  stated  that  the  real  and  personal  property 
would  not  exceed  $500. 

Q.  How  many  spoke  of  personal  property  ?    A.  Alone  f 

Q.  Yes,  sir.     A.  As  not  exceeding  $500  ? 

Q.  Yes,  sir     A.  I  cannot  tell. 

Q.  How  many  said  any  thing  about  any  property  ?  A*  That  I 
can't  tell 
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Q.  Were  there  any  ?     A.  I  do  not  know,  sir. 

Q*  How  many  were  there  in  1865,  where  the  real  and  personal 
property  were  put  together  f    A.  I  can't  say. 

Q.  How  many  were  there  that  said  nothing  about  the  property  f 
A.  I  can't  say. 

Q.  ^ow  many  were  there  that  stated  the  personal  property  would 
not  exceed  $500  ?     A.  I  can't  say. 

Q.  How  many  were  there  in  1866,  up  to  April  24th,  that  said  any 
thing  about  property  at  all  ?    A.  I  can't  say. 

Q.  How  many  were  there  in  1866,  in  which  the  real  and  personal 
property  were  put  together  I    A.  I  can't  tell  that. 

Q.  How  many  were  there  in  1866  -that  stated  that  the  personal* 
property  would  not  exceed  $500 1    A.  That  I  can't  say. 

Q.  How  many  were  there  from  the  24th  of  April  that  said  noth- 
ing about  the  value  of  the  property?     A.  I  can't  say. 

Q«  How  many  were  there  that  put  the  personal  and  real  property 
tofi^ther,  and  estimated  them  together  ?     A.  I  can't  say. 

Q.  How  many  were  there  in  which  the  personal  property  waa 
estimated  at  less  than  $1,000  ?     A.  That  I  can't  say." 

So  we  have  the  same  answer  in  regard  to  all  the  important  par- 
ticulars necessary  to  be  known  in  order  to  determine  tlie  amount  of 
the  fees.     He  says  : 

*^  Q.  How  many  petitions  for  letters  of  administration  for  the  year 
1864,  that  said  nothing  about  property  ?  A.  That  I  can't  say  ;  my 
answer  would  be  the  same  to  all  similar  questions."  I  asked  him  a 
great  many  more  questions,  and  all  the  answers  were,  '- 1  can't  say," 
and  I  say  there  was  no  evidence  showing  the  amount  of  fees  except- 
ing the  evidence  of  the  respondent.  The  matters  have  all  been  set- 
tled by  the  board  of  supervisors.  (Pages  851  and  857.)  The  form  of 
the  report  and  the  deficiency  was  known  to  the  members  by  Berry'a 
evidence  (849  and  858),  Shepardson  (860  and  862)  and  others.  I 
wish  upon  this  point  to  again  call  your  attention  to  the  case  of  the 
Supervisors  v.  Briggs^  2  Denio,  41.  Now,  I  will  call  your  atten- 
tion to  this  case  for  the  purpose  of  showing  that  the  board  of  super- 
visors are  chargeable  with  knowledge.  How  do  they  obtain  knowl* 
edge  !  Each  individual  obtains  knowledge,  and  the  board  of  super- 
visors obtained  it  in  no  other  way,  could  not  obtain  knowledge  in 
any  other  way.  The  knowledge  of  the  board  is  the  knowledge  of  the 
individual  members  of  that  board,  and  they  have  no  other  knowledge^ 
Now,  I  say,  the  knowledge  of  Mr.  Shepardson,  of  Mr.  Crozier,  of 
Mr.  Plumb,  of  the  other  members  of  the  board  of  supervisors  with 
whom  they  conversed,  of  the  committee  that  settled  with  Judge 


1 148  PEOCEEDINGS  IN-  THE 

Prindle,  was  the  knowledge  of  the  board  of  superviaorSy  and  the 
l)oard  is  chargeable  with  knowledge ;  and,  therefore,  there  could  be 
no  possible  fraud.  In  this  case  of  the  Supervisors  of  (hhondaga 
Co,  V.  BriggSj  at  page  41,  the  court  says :  "  The  plaintiffs  have  vol- 
untarily paid  the  money  with  a  full  knowledge  of  all  the  facts,  and 
-cannot,  therefore,  recover  it  back."  The  board  of  supervisors,  yon 
see,  can  have  knowledge.  They  are  chargeable  with  knowledge  as 
-an  individual  is  chargeable  with  knowledge.  They  have  jurisdiction 
of  this  whole  matter,  according  to  the  statute  as  it  was  decided  in 
this  case,  to  settle  these  matters  as  they  see  fit.  They  may  waive 
the  statute  or  they  may  insist  upon  a  compliance  with  its  provisions. 
If  they  waive  the  statute,  within  the  purview  of  that  decision,  and 
settle  with  the  officer,  on  full  knowledge  of  the  facts,  they  can  never 
recover  any  money  back  that  they  have  paid,  or  review  that  transao- 
tion.  That  is  the  scope  of  the  decision  in  the  case  of  the  Supers 
visors  V.  Bf'iggs,  "  But  if  the  taxation  is  not  conclusive,  then  the 
matter  has  been  adjudicated  "  (  "  adjudicated  "  is  the  word  used  by 
the  learned  judge)  "  by  the  board  of  supervisors,  who  had  ample 
authority  to  decide  it."  Now,  it  was  alleged  in  this  case  that  the 
•district  attorney  had  charged  several  thousand  dollars  for  things  he 
had  no  business  to  charge  for  at  all.  But  it  has  been  adjudicated, 
this  decision  says,  by  the  board,  who  had  ample  authority,  and 
their  determination  is  conclusive  upon  both  parties,  and  espe- 
cially upon  themselves.  Then  the  further  point,  that  "the  plaintifiv 
— ^the  board  of  supervisors — have  voluntarily  paid  the  money,  with 
a  full  knowledge  of  all  the  facts,  and  cannot,  therefore,  recover  it 
back."  The  committee  that  settled  with  Mr.  Prindle  in  this  manner 
understood  and  knew  the  facts.  Their  knowledge  was  the  knowl- 
edge of  the  board,  even  if  it  had  not  been  talked  over,  as  the  wit- 
nesses swear  it  was,  in  the  board.  It  was  not  the  business  of  the 
respondent  to  go  before  the  full  board  of  supervisors,  and  tell  them 
4ill  the  particulars  about  this  transaction.  He  told  the  committee 
who  went  to  his  office  and  settled  with  him.  I  wish  I  had  time  to 
go  through  with  this  whole  case,  but  I  cannot.  Some  mistakes  were 
made  occasionally,  of  course.  I  happen  to  think  of  one  thing  that 
Plumb,  who  was  one  of  the  members  of  that  committee  who  signed 
s  certain  report,  testified  to.  He  testified  Ray  drew  the  report,  and 
Bay  testified  he  did  not.  Mr.  Plumb  was  simply  mistaken.  Mr. 
Ray  never  drew  the  report.  Ray  was  correct,  but  it  is  a  mis- 
take. Mistakes  will  happen,  and  the  respondent  is  not  to  blame 
because  witnesses  make  mistakes.  Perhaps  it  is  not  of  any  par> 
iicular  consequence  who  drew   the  report,  but  can  you  honestly 
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flay  that  this  respondent,  if  the  facts  testified  to  by  these  witnesses 
are  trae,  was  gnUty  of  any  actual  eorrnption  and  dishonesty  ?  Is  there 
any  thing  that  shows  that  he  has  a  corrupt  heart,  because  in  thia 
manner  he  was  able  to  eke  oat  a  subsistence  on  that  small  salary, 
and  the  supervisors   preferred  to  have  it  done   rather  than  come^ 
out  openly  and   increase    the    amount    for  the   expenses  of   the 
office  and  make  it  a  permanent  thing  ?      If  you  can  find,  under 
these    facts,    any.  thing    that    is    corrupt    in    that   transaction, 
you   can    see    more    than    I   can.      I  think  a  man  may  have  a& 
clean    a   conscience   and  as    pure    a    heart    as    ever   existed   in 
the  human  breast,  and  be  guilty  of  every  thing  that  this  respond- 
ent has  been  in  connection  with  that  transaction.     If  he  had  been, 
very  dishonest ;  if  he  had  been  the  man  that  this  counsel  would 
have  you  believe,  he  would  have  probably  made  the  aflidavit,  and 
cheated  the  board,  or  attempted  to,  that  he  had  not  received  any 
more  fees.     But  he  did  not  do  any  thing  of  the  kind.    He  did  not 
make  the  affidavit ;  he  could  not  and  would  not,  and  the  board  of 
supervisors  and  the  committee  with  whom  he  settled  did  not  require 
him   to  make  such  affidavit.    I  come  to  the  fourth  charge,  the 
refusal  of  the  respondent  to  draw  papers,  and,  under  that  charge, 
they  have  proved  one  instance  of  that  kind,  and  only  one.     I  don't 
know  as  I  have  any  reference  to  that  evidence,  but  I  presume  sena- 
tors have  a  reference  to  it.     That  is  the  case  of  Mr.  Martin,  who- 
was  a  justice  of  the  peace.     (Pages  489  and  490,  the  associate' 
counsel  informs  me  the  evidence  can  be  found.)    I  suppose  he  went 
to  the  office  of  the  surrogate  expressly  for  the  purpose  of  having  a 
case  to  present  here,  and  he  got  one.     The  surrogate  in  that  case 
declined  to  draw  his  paper  for  him.     Hq  told  him  he  had  no  person 
there  then  to  draw  papers  of  that  character;  that  it  was  not  his- 
business,  as  he  understood  the  law,  to  draw  petitions  for  the  proof 
of  wills ;  that  it  was  a  lawyer's  business.    Every  lawyer  in  Chenanga 
county  knows  that  Judge  Clark,  the  predecessor  of  Judge  Prindlc,. 
acted  upon  this  principle  all  through  his  term  of  office ;  never  drew 
papers;  when  p:iities  came  before  him  he  uniformly  sent  them  to  a 
lawyer  to  have  their  papers  or  petitions  prepared. 

Mr.  Stanton — Where  is  your  proof? 

Mr.  Prindle — ^  There  is  no  proof. 

Mr,  Stanton  —  I  dispute  it  as  a  matter  of  feet. 

Judge  H.  G.  Peindlb  —  The  records  show  who  drew  them. 

Mr.  E.  H.  Peindle  —  I  suppose  I  may  refer  to  matters  of  prac- 
tice in  the  courts  of  this  State  without  proof  in  every  instance  of 
what  the  practice  is !    I  suppose  I  have  a  right  to  refer,  in  my 
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every  party  that  came  before  him  to  have  any  surrogate's  buaineaB 
done ;  to  become  the  lawyer.  I  will  not  dwell  long  upon  this  part 
of  the  case,  becanse  it  was  so  clearly  and  distinctly  argned  by  my 
associate  who  opened  this  case,  that  it  is  only  necessary  to  call  the 
attention  of  the  Senate-to  the  opening  of  Mr.  Olover  (pages  659, 
660,  661,  662  and  663),  containing  a  clear  and  conclusive  argument 
upon  that  point,  and  giving  the  definition  of  "  official"  from  Web- 
ster's dictionary,  and  also  giving  reasons  why  it  could  not  be  the 
duty  of  the  surrogate  to  draw  these  papers.  No  surrogate  could  do 
it,  and  his  clerk  could  not  do  the  work  — draw  these  official  account- 
ings— -'and  the  law  of  1863,  as  the  senators  all  know,  gives  to  the 
attorney  who  attends  to  the  matter  of  the  final  settlement,  a  counsel 
fee,  not  exceeding  $10  a  day  for  all  the  time  spent  at  the  final  settle- 
ment, and  in  preparing  for  it.  So  far  as  that  is  concerned  the 
Legislature  have  given  a  construction  to  this  act.  But  I  will  not 
dwell  upon  that  point.  All  lawyers  know  that  it  is  the  general  belief 
throughout  the  State,  that  it  is  not  the  surrogate's  business  to  per- 
form these  services,  but  that  it  belongs  to  the  province  of  the  law- 
yer. N"ow,  every  lawyer  of  any  practice  in  the  county  of  Chenango 
(n)y  learned  friend,  the  counsel  in  opposition,  here  included),  has 
been  in  the  habit  of  drawing  these  petitions  for  the  proof  of  wills, 
for  the  granting  of  letters  of  administration,  of  guardianship  and 
final  accountings,  and  charging  the  executors,  the  administrators  and 
the  guardians  for  their  services,  and  if  they  charge  the  county  judge 
or  surrogate  of  this  county  with  defrauding  the  estates  of  the 
deceased  when  he  declines  to  perform  these  services,  and  of  violating 
his  official  oath,  I  turn  upon  them  and  charge  th&fn,  with  violating 
their  official  oath  when  they  do  this  work,  and  take  it  from  the 
estates  of  the  deceased.  There  is  no  escape  from  this  conclusion ! 
An  attorney  and  counselor,  of  course,  is  an  officer  of  the  court,  and 
when  he  is  admitted  to  practice  he  is  compelled  to  take  an  official 
oath,  and,  under  that  oatli,  no  man  can  consistently  perform  the 
services  that  the  law  requires  to  be  performed  by  the  surrogate  and 
take  the  pay  therefor  from  the  estates  of  deceased  persons. 

If  you  come  to  the  conclusion  that  it  is  the  business  of  the  surro- 
gate or  his  clerk  to  do  all  this  work  for  his  salary,  then  every  lawyer 
who  has  taken  pay  for  these  services  (as  J;hey  have  done  it  repea^ 
edly)  has  violated  his  official  oath  and  ought  to  be  debarred  from 
practicing.  Yet  you  are  called  upon  to  remove  the  respondent 
because  he  has  construed  the  statute  precisely  as  the  lawyers  have 
construed  it,  and  acted  in  accordance  with  that  theory  and  that  con- 
atmetion.     If  a  case  shall  be  brought  up  iu  any  court  of  competent 
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jmiediction  and  that  court  shall  decide  that  it  is  the  duty  of  the  Bur- 
ro^te  of  Chenango  .county  to  do  this  work,  then  the  respondent 
will  comply  with  that  decision,  or  he  will  voluntarily  leave  his  office 
to  some  other  person  who  is  willing  to  take  his  place.  But  I  appro- 
hend  no  lawyer  in  the  county  of  Chenango,  under  such  a  decision, 
wonld  be  anxious  to  fill  that  place.  I  want  to  call  the  attention  of 
the  senators,  who  wore  members  of  the  Senate  in  1871,  to  Hie  fact 
that  a  bill  giving  lawyer's  fees  for  these  services,  passed  to  a  third 
reading,  and  through  a  third  reading  in  both  branches  of.  the  Legis- 
lature in  the  year  1871.     I  call  your  attention  to  that  bill. 

Senator  Peeby — Mr.  President:  I  wish  to  call  the  attention  of 
the  Senate  a  moment  to  offer  a  resolution,  that  when  the  Senate 
adjourn  to-morrow,  it  adjourn  to  meet  a  week  from  Monday,  Decem- 
ber 2d,  at  4  p.  M.  The  object  of  making  this  motion  at  this  time  is, 
to  relieve  the  parties  who  are  here  in  attendance,  and  the  witnesses 
in  the  Curtis  case,  from  the  necessity  of  attending  here  furthejr  this 
week.  It  will  be  remembered  that  their  attendance  was  required 
here  on  Friday  morning.  I  understand  that  there  is  a  large  number 
of  witnesses  present,  and  more  who  are  to  come  here  to-morrow  un- 
less we  take  some  decided  action  in  regard  to  this  adjournment. 
And,  if  we  are  not  to  sit  next  week,  it  is  but  fair  to  those  who  are 
here,  that  they  may  have  notice  of  that  fact,  that  they  may  return 
this  evening  if  they  choose,  and  that  the  attorneys  may  have  an 
opportunity  to  telegraph  and  stop  those  on  the  way  or  about  to  start 
to  come  here  to-morrow  from  New  York.  It  has  been  suggested 
that  we  sit  to-morrow,  and  next  week  Monday  and  Tuesday.  Yet, 
as  we  would  adjourn  on  Tuesday,  in  any  event,  in  consequence  of 
Thanksgiving  coming  on  Thursday,  it  is  deemed  advisable  to 
adjourn  and  pass  over  next  week  entirely,  and  then  meet  here  the 
following  week  and  go  through  with  the  Curtis  case.  I  offer  this 
motion,  at  this  time,  in  order  that  the  question  may  be  disposed  of. 
It  is  very  likely  that  to-morrow  will  be  occupied  with  the  Prindle 
case.  There  is  no  probability  that  we  shall  be  able  to  make  a  com- 
mencement even  in  the  Curtis  case  this  week.  That  being  the  case, 
perhaps  it  is  the  best  thing  to  do  to  adjourn  over  for  one  week  and 
then  take  that  case  up. 

Senator  D.  P.  Wood  —  Mr.  President:  I  will  suggest  to  the  sen. 
Mor  from  the  second,  that  he  include,  in  his  motion,  a  requirement 
upon  the  witnesses  that  have  been  subpoenaed  to  be  here  at  the 
adjournment  day  upon  the  subpoenas  already  served. 

Senator  Pebbt  —  I  accept  the  amendment. 
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The  Pbbsident  submitted  the  qaestion  to  the  Senate  on  the  motion 
of  Senator  Perry,  and  it  was  decided  in  the  affirmative. 

Mr.  Peikdlb  —  Mr.  President:  I  was  on  the  point  of  calling  the 
attention  of  the  Senate  to  a  bill  before  the  Legislature  in  the  year 
1871,  providing  a  bill  of  costs  in  Surrogates'  Courts.  I  have  not 
had  time,  since  I  have  been  in  Albany  at  this  session  of  the  Senate, 
to  examine  that  bill.  I  examined  it  briefly  when  I  was  here  at  a 
previous  time,  and  I  can  give  no  reference  to  it  except  that  it  will 
be  found  in  the  proceedings  of  the  Legislature  of  that  year,  and  it 
passed  a  third  reading,  as  I  recollect,  in  both  branches  of  the  Legisla- 
ture, but  in  the  hasty  examination  I  gave  it  I  could  not  exactly 
ascertain  why  it  did  not  become  a  law.  It  received,  at  all  events, 
the  sanction  of  both  branches  of  the  Legislature. 

Senator  Jambs  Wood  —  What  was  the  title  of  the  bill? 

Mr.  Pbindlb — I  am  not  positive,  but  it  was  a  bill  in  relation  to  a 
fee  bill  for  Surrogates'  Courts,  and  it  goes  on  and  for  all  these  differ- 
ent services  that  it  is  claimed  now  ought  to  be  performed  by  the 
surrogate  —  drawing  petitions  and  all  of  this  business  which  we 
claim  is  not  the  official  business  of  the  surrogate — and  gives  feea 
for  that  business  to  lawyers  engaged  by  any  party  in  Surrogates' 
Courts.  I  would  be  thankful  if  senators,  who  have  the  opportunity, 
would  take  pains  to  examine  that  bill  in  order  that  they  may  see 
that  the  fees  there  allowed  are  larger  than  Bay  charged  for  the  ser- 
vices that  he  performed. 

Senator  Benedict  —  I  don't  think,  Mr.  Prindle,  that  anybody 
thinks  Mr.  Ray's  services,  as  professional  services,  are  exorbitant.  I 
cannot  speak  for  anybody  but  myself. 

Mr.  Peindle  —  Of  course,  I  do  not  know  the  individual  opin- 
ion of  the  other  senators,  or  I  should,  perhaps,  make  my  remarks 
shorter ;  but  I  call  attention  to  the  bill  to  show  that  the  lawyers  in 
both  branches  of  the  Legislature  did  not  regard  it  as  the  duty  of  the 
surrogate  to  do  this  work,  but  that  it  belongs  to  a  lawyer  to  do ;  a 
business  for  which  a  lawyer  has  a  right  to  charge.  I  cite  it  as  a  sort 
of  legislative  construction  of  the  law.  I  will  speak  for  a  few 
moments  of  the  fourteenth  charge,  of  willfully  neglecting  to  keep  a 
book  of  fees.  The  proof  shows  that  no  surrogate  of  Chenango 
county  ever  kept  a  book  of  fees.  That  statute,  so  far  as  the  county 
of  Chenango  is  concerned,  is  a  dead  letter.  It  is  an  old  law,  passed 
in  1837,  I  think,  previous  to  the  present  Constitution,  and  never  has 
been  re-enacted  under  that  Constitution.  Whether  it  is  in  force  or 
not  may  be  a  question,  but  we  have  the  positive  testimony  that  no 
surrogate  of  the  county  ever  kept  a  book  of  fees,  and  the  respondent 
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only  followed  in  the  footsteps  of  his  ilhistrioas  predecessors  in  that 
respect.  He  kept  no  book  of  fees.  There  was  no  snch  book  handed 
down  to  him,  and  there  was  no  such  book  known  to  the  ofSce.  It 
belonged  in  the  oiSce,  if  one  was  kept,  and  if  there  had  been  a  book 
kept,  it  oonld  have  been  shown.  I  will  read  the  bill  allnded  to  by 
me  a  moment  since.  It  is  entitled  "  An  act  in  relation  to  the  costs 
in  Surrogates'  Courts.'^ 

Section  1.  For  proceedings  in  Surrogates'  Courts,  to  attorneys 
and  counselors  at  law,  there  shall  be  allowed  the  following  costs, 
exclusive  of  disbursements  in  proceedings  and  matters  uncontested. 
For  all  proceedings  on  the  appointment  of  an  administrator,  special 
administrator,  collector  or  a  general  guardian  for  a  minor,  $5,  and 
$1  for  every  additional  minor  more  than  one  of  the  same  family. 
On  the  appointment  of  an  administrator  de  bonis  narij  or  an  ad- 
ministrator, with  the  will  annexed,  $7.50.  On  proving  a  will,  or 
codicil  to  a  will,  or  for  the  removal  of  an  administrator,  collector  or 
guardian,  or  to  compel  an  executor,  trustee  or  testamentary  guardian 
to  give  security ;  or  to  compel  an  executor,  trustee,  guardian,  ad- 
ministrator, or  special  administrator  or  collector  to  give  additional 
security;  orfor^the  removal  of  an  executor,  administrator,  special 
administrator,  trustee,  guardian  or  collector,  $10.  On  proceedings 
to  compel  an  execator,  administrator,  trustee,  guardian,  special  ad- 
ministrator or  collector,  to  render  an  account  of  his  proceedings  as 
such ;  or  on  proceedings  to  enforce  payment  of  any  legacy,  distribu- 
tive share  or  debt,  or  any  proceedings  to  compel  final  settlement  of 
the  accounts  of  an  executor,  administrator,  special  administrator  or 
collector ;  or  of  any  guardian  of  any  minor,  or  of  any  trustee,  $20 ; 
and  for  marshaling  and  preparing  any  such  accounts  and  vouchers, 
preparatory  to  any  such  final  settlement,  such  further  sum  as  the  sur- 
rogate shall  deem  proper  and  just,  not  exceeding  $10  per  day  for 
each  day  necessarily  occupied  in  so  doing.  On  proceedings  for  ad- 
measurement of  dower,  for  leasing,  mortgaging  or  sale  of  real 
Restate  for  the  payment  of  debts,  $50.  For  all  proceedings  on  any 
other  non-contested  matter  or  proceeding  instituted  in  said  court,  $5. 

§  2.  In  case  any  of  the  matters  or  proceedings  mentioned,  or 
referred  to  in  the  foregoing  section  of  this  act,  are  contested  or  liti- 
gated, then  such  surrogate,  before  whom  the  same  are  commenced, 
may,  in  addition  to  the  foregoing  allowances,  allow  such  further  sum 
in  any  such  proceeding  or  matter  as  he  may  deem  just,  not  exceed- 
ing $10  per  day  for  each  day  necessarily  occupied  therein,  and  said 
surrogate  may  make  a  like  allowance  in  any  other  contested  or  liti- 
gated matter  or  proceeding  pending  in  said  court. 
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§  3.  In  difficult  or  extraordinary  cases,  when  a  litigation  has  been 
had  in  relation  to  the  validity  of  any  will,  or  codicil  to  any  will,  or 
on  any  accounting,  or  any  final  settlement  of  the  accounts  of  any 
executor,  trustee,  administrator,  special  administrator  or  collector,  or 
of  any  guardian,  the  surrogate,  before  whom  the  proceedings  are 
had,  may  allow  such  reasonable  counsel  fee  as  he  may  deem  just,  in 
addition  to  the  foregoing  allowances. 

§  4.  All  allowances,  costs  and  counsel  fees  allowed  in  said  court 
fihall  be  paid  to  such  party  or  parties,  and  by  such  party  or  parties 
personally,  or  out  of  such*  estate  or  funds  aa  said  surrogate  shall 
deem  just  and  equitable. 

§  5.  All  provisions  of  this  law  in  relation  to  costs,  allowances  or 
counsel  fees  in  Surrogates'  Courts,  inconsistent  with  the  provisions 
of  this  act,  are  hereby  repealed. 

§  6.  This  act  shall  not  apply  to  the  counties  of  New  York,  Kings 
or  Westchester. 

§  7.  This  act  shall  take  effect  immediately." 

I  was  speaking  of  this  violation  of  the  statute.  The  counsel  on 
the  other  side  seems  to  think  if  a  statute  is  violated,  intentionally 
or  otherwise,  by  any  party,  he  must  be  held  responsible  for  it,  and 
if  he  holds  an  ofiice  and  an  attempt  is  made  to  remove  him,  he 
must  be  removed  from  office.  There  are  very  many  statutes  violated 
in  the  country.  They  become  "  dead  letters,"  as  we  call  them,  and 
nobody  pays  any  attention  to  them;  and  that  was  the  case  in 
reference  to  the  statute  in  relation  to  keeping  a  book  of  fees  in  the 
surrogate's  office  of  the  county  of  Chenango.  The  district  attorney 
of  every  county  is  required  by  law  to  tile  an  account  with  the 
county  treasurer,  on  or  before  October  1,  of  every  year,  under 
oath.  How  many  district  attorneys  are  there  —  I  appeal  to  your 
experience,  senators,  as  lawyers  —  that  have  complied  with  that 
statute  ?  I  think  the  thing  never  has  been  done  since  I  have  known 
any  thing  about  it,  in  the  county  of  Chenango,  even  during  the 
administration  of  the  counsel  who  is  opposed  to  me.  They  keep  the 
money  they  receive  on  fines  and  recognizances,  instead  of  paying  it 
to  the  county  treasurer,  and  apply  it  upon  their  salary,  and  make 
their  statement  of  the  account  to  the  board  of  supervisors,  with  whom 
they  settle,  and  pay  no  attentioi^to  the  cf)unty  treasurer.  Yet  if  any 
proceedings  were  instituted  before  the  government  for  the  removal 
of  such  district  attorney,  he  ought  to  be  removed,  because,  perhaps, 
he  had  never  known  there  was  such  a  statute,  and  never  took  painB 
to  look  into  it.  They  are  also  to  pay  over  all  moneys  collected  on 
judgments,  and  fines  and  costs,  except  their  taxable  costs,  within 
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thirty  days.  (First  Revised  Statutes,  p.  92,  8d  edition.)  Onr  dis- 
trict attorneys  have  not  done  this,  and  I  don't  think  many  of  the 
district  attorneys  in  the  State  have  complied  with  that  statute.  I 
am  appealing  to  the  experience  of  senators  who  know  about  these 
things. 

Mr.  STAinoKT : —  The  facts  are  false,  in  that  regard,  besides  not 
proven. 

Mr.  Prindlb  —  Do  you  claim  that  you  have  made  regular  reports 
to  the  county  treasurer,  every  year,  in  compliance  with  the  statute  f 

Mr.  Stanton  —  To  the  board  of  supervisors. 

Mr.  Fbindle  —  I  am  talking  about  the  county  treasurer ;  do  you 
pretend  that  you  have  made  reports  to  the  county  treasurer  ? 

Mr.  Stanton  —  I  never  received  but  $7. 

Mr.  Pbindlk  —  Did  you  know  there  was  a  law  requiring  you  to 
make  the  report  to  the  county  treasurer  ? 

Mr.  Stanton  —  I  have  the  receipt  besides. 

Mr.  Prindlb  —  I  do  not  accuse  you  of  doing  any  thing  wrong ; 
you  probably  did  not  know  of  such  a  statute,  and  if  you  did  you  did 
not  violate  it  corruptly.  I  understand  you  made  a  report  to  the 
board  of  supervisors  ? 

Mr.  Stanton  —  I  did  also  to  the  county  treasurer. 

Senator  Lewis  —  Is  the  interruption  of  counsel  in  order. 

The  Prbsidbnt  —  It  is  not. 

Mr.  Pbindle  —  There  is  no  corruption  about  it.  The  law 
requires  the  report  to  be  made,  and  I  say  that  statutes  are  daily 
violated  without  any  guilty  intent.  We  have  a  statute  against 
working  Sundays ;  is  there  any  attention  paid  to  that  statute  ?  We 
have  a  statute  against  traveling  Sundays ;  is  there  any  attention 
paid  to  that  ?  We  have  a  statute  against  profane  swearing ;  any 
attention  paid  to  that  statute  ?  And,  if  it  is  done  in  such  a  manner 
as  to  have  outraged  public  decency,  every  justice  of  the  peace,  and 
every  mayor,  recorder  and  alderman,  is  authorized,  without  evi- 
dence, to  convict  the  offender.  Yet,  would  anybody  think  of 
removing  an  officer  .because  he  sometimes  took  an  oath:  Because 
he  sometimes  violated  a  statute  ?  Would  anybody  think  of  re- 
moving a  justice  of  the  peace,  or  mayor,  or  alderman,  because, 
when  an  oath  is  taken  in  his  presence,  he  don't  immediately  con- 
vict and  punish  the  offender  ?  Those  statutes  are  unrepealed,  and 
when  yon  take  the  ground  that  every  man  is  guilty  and  corrupt 
because  he  violates  the  statute,  it  is  broader  ground  than  most  of 
us  have  ever  considered.  Horse-racing  is  a  violation  of  the  statute, 
and  it  is  the  duty  of  all  officers  concerned  in  the  administration  of 
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jastice  to  attend  and  forbid  such  violation,  and  issue  warrants  for 
the  arrest  of  the  violators  of  that  law.  Is  there  any  attention  paid 
to  that  statute  by  officers  concerned  in  the  administration  of  justice  ! 
In  the  village  of  Norwich  we  have  a  race  course,  where,  every  few 
weeks,  horses  are  trotted  for  money,  and  it  has  been  done  under  the 
nose' of  the  district  attorney  and  he  has  never  paid  any  attention  to 
it.  It  has  been  the  ^ase  all  through  the  State  of  New  York.  Dis- 
trict attorneys,  and  officers  engaged  in  the  administration  of  justice, 
have  disregarded  and  violated  the  statute,  and  do  you  say  they 
ought  to  be  removed  for  having  done  it  ? 

Senator  Bensdioi —  You  don't  mean  this  district  attorney  ever 
did  it  ? 

Mr.  Prindlb  —  I  won't  say  any  thing  further  about  this  district 
attorney.  I  have  no  hard  feelings  against  him.  I  don't  suppose 
he  has  corruptly  and  willfully  violated  that  statute — perhaps  he 
has  done  it  willfully,  if  he  knew  of  it,  but  not  corruptly.  It  does 
not  do,  the  counsel  says,  to  say  he  did  not  know  about  the  law ; 
that  is  no  excuse.  The  officer  is  bound  to  know  the  law ;  bound 
to  execute  the  law ;  bound  to  comply  with  the  requisitions  of  the 
statute,  and  are  you  going  to  remove  all  the  officers  of  this  State, 
concerned  in  the  administration  of  justice,  because  they  have  not 
complied  with  these  various  laws,  and  many  others  that  I  might 
call  your  attention  to  ?  This  respondent  has  been  charged  with  ex- 
tortion. Oh,  what  a  word  that  word  '*  extortion"  is!  How  big 
with  meaning.  What  an  awful  impression  it  creates  upon  the  minds 
of  men  before  whom  it  is  used,  and  especially  when  a  judicial  offi- 
jcer  is  charged  with  extortion.  It  prejudices  him  in  the  minds  of 
everybody ;  and  this  word  has  been  used  occasionally  by  the  ex- 
district  attorney  and  prosecutor  in  this  case,  and  applied  to  the 
respondent.  Extortion  1  Nothing  of  the  kind  has  been  proved. 
There  is  not  one  word  of  reliable  evidence  in  this  case. that  the 
respondent  has  pretended  to  charge  fees  where  there  were  no  fees,  or 
too  much  where  there  were  fees.  It  is  possible  that  the  word 
"fees"  may  have  been  carelessly  used,  sometimes,  by  somebody. 
Witnesses  may  have  come  here  with  the  word  "fees"  in  their 
mouths,  possibly ;  but,  I  say,  there  is  no  reliable  evidence  in  this 
case  that  the  respondent  has  ever  pretended  to  charge  fees  where 
there  were  none,  or  too  much  fees  where  there  were.  Some  wit- 
nesses may  have  sworn  they  supposed  they  were  fees,  and,  perhaps, 
they  did.  In  all  the  affidavits  drawn  last  fall,  every  party  who 
signed  an  affidavit  was  made  to  swear  he  supposed  they  were  fees. 
Now,  I  want  to  read  from  page  674.    I  will  call  the  attention  of  the 
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Senate  to  it,  at  all  events.  I  simplj  refer  to  this  because  it  contains 
statutes  npon  this  question : 

"  Now,  I  wish  to  call  attention  to  a  further  part  of  that  opinion  to 
show  the  close  construction  which  the  judge  gives  to  the  statute : 
'  In  the  first  place,'  he  says,  ^  I  will  inquire  what  is  forbidden  by  (he 
statute.' 

"No  judge  or  other  officer  ^to  whom  any  fe^  or  compensation 
shall  be  allowed  by  law  for  any  service,  shall  take  or  receive  any 
other  or  greater  fee  or  reward  for  such  service,  but  such  as  is  or  shall 
be  allowed  by  the  laws  of  this  State.'  (2  R.  S.  650,  §  5.)  This 
prohibits  the  officer  from  taking  a  greater  fee  or  reward  for  some 
service  rendered  by  him  than  the  law  allows  for  such  service,  and  it 
only  extends  to  cases  where  a  fee  or  compensation  is  allowed  by  law 
for  that  particular  service.  It  has  nothing  to  do  with  any  service 
not  coming  within  the  fee  bill ;  as  when  an  attorney  charges  his 
client  for  a  journey,  or  for  drawing  or  copying  papers  for  which  no 
fee  or  compensation  has  been  specially  provided  by  law.  For  cer- 
tain services  the  Legislature  has  given  to  officers  a  specified  fee  or 
reward,  and  has  forbiddeii  them  to  take  more.  But  where  no  fee 
has  been  prescribed  by  law,  the  Legislature  has  not  undertaken  to 
say  how  much  or  how  little  shall  be  charged  for  any  service  which 
may  be  rendered.  That  is  left  to  be  settled  by  the  principles  of  the 
common  law. 

"  The  sixth  section  provides  that  '  no  fee  or  compensation  allowed 
by  law  shall  be  demanded  or  received  by  any  officer  or  person  for 
any  service,  unless  such  service  was  actually  rendered  by  him.' 
This  provides  for  the  case  where  the  '  fee  or  compensation  allowed 
by  law,'  for  some  service,  had  been  taken  by  an  officer,  when  the 
service  had  not,  in  fact,  been  rendered. 

"  Both  sections  are  confined  to  cases  where  a  fee  or  compensation 
is  allowed  by  law  for  the  service  charged ;  and  in  such  cases  the 
officer  is  forbidden  to  take  more  than  the  law  allows  where  the 
service  has  been  rendered,  or  to  take  any  thing  where  the  service 
was  not  rendered.  And  the  violation  of  either  section  is  made  a 
misdemeanor,  and  the  officer  is  liable  to  the  party  aggrieved  for 
treble  the  damages  sustained.  (§  7.)  These  provisions,  in  relation 
to  the  taking  of  fees  in  civil  cases,  apply  also  to  the  taking  of  fees 
for  services  in  criminal  cases."     (2  R.  S,  753,  §  17.) 

Now,  I  say  it  is  not,  and  cannot  be  claimed,  that  there  is  any  evi- 
dence by  which  yon  can  find  that  the  respondent  in  this  case  has 
violated  any  thing  contained  in  those  sections.  The  most  that  can 
be  claimed  on  the  part  of  counsel,  so  far  as  that  is  concerned,  is, 
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that  the  reepondent  has  drawn,  in  one  or  two  instances,  a  paper 
tliat  the  law  did  not  allow  him  to  draw.     That  is  the  most  that 
can  be  claimed  in   this  case  from   the  evidence.     There  is   no 
positive  proof  that  he  has  violated  the  law ;  no  case  where  it  is 
clear  upon  the  evidence  that  he  has  violated  the  law.     The  counsel 
referred  to  all  the  cases  that  he  could  refer  to,  and  then  claimed  that 
he  had  been  speaking  of  a  few  of  the  cases.     He  referred  to  three 
cases,  and  they  were  all  that  he  could  possibly  refer  to.    Those  were 
the  cases  of  Mrs.  Hook,  of  Mr.  King  and  Mr.  Tillotson,  the  highway 
commissioner ;  all  that  there  could  be  any  pretense  where  he  drew 
a  paper  and  charged  for  it  that  he  had  no  right  to.    Well,  how  much 
worse  would  it  be,  if  you  should  find  that  he  has  done  that,  and  no 
person  has  been  harmed  ?    He  did  not  charge  any  more  than  a  law- 
yer would  charge,  and  did  not  do  any  different  from  what  other 
surrogates  have  done.    How  much  worse  was  that  than  for  some 
district  attorney  of  some  other  county  than  Chenango  to  sif  by  and 
allow  horse-racing  ?     He  violated  the  statute  perhaps.     I  am  going  to 
argue  that  question  a  little.     But  yon  will  bear  me  witness,  senators, 
that  the  surrogates,  many  of  them,  in  the  State  of  New  York — I  think 
there  must  have  been  cases  within  your  personal  knowledge — ^haye 
made  a  practice  of  drawing  these  papers  to  a  considerable  extent  and 
receiving  their  pay  for  it,  and  clerks  in  surrogates'  courts,  appointed 
under  the  statute  of  1863,  have  been  in  the  habit  of  doing  this  work  and 
receiving  pay  for  it.    The  respondent  has  had  no  such  habit.    It  may 
be  claimed  here,  upon  this  evidence,  that  you  have  the  right  to  find 
that,  in  one  instance,  he  did  draw  a  petition  for  the  proof  of  a  wili^ 
or  some  other  paper,  that  he  had  no  right  to  draw  under  the  statute. 
It  was  claimed  by  some,  that  the  peculiar  wording  of  the  statute  of 
1867,  abolishing  surrogates'  fees,  was  intended  to  give  the  surrogate 
the  privilege  of  drawing  these  papers.     (Page  673  of  Mr.  Glover^s 
opening  the  wording  of  that  statute  may  be  found.)     This  is  the 
language  of  the  statute :  ^^  From  and  after  the  passage  of  this  act  no 
surrogate  shall  charge  or  receive  any  fee  or  compensation  for  any 
official  services  performed  by  him."    NoWy  drawing  petitions,  if  our 
theory  of  this  case  is  correct,  and  all  this  work  described  in  that  bill 
that  I  have  read  in  your  hearing,  does  not  pertain  to  the  official 
duties  of  a  surrogate  ;  therefore,  the  statute  of  1867  does  not  forbid 
his  drawing  those  papers  and  charging  for  it.     Is  there  any  thing  in 
this  law  that  forbid  him  to  charge  for  it  ?     Counsel  cites  Uie  statute 
which  is  found,  I  believe,  at  page  281  of  the  case,  which  is  as  fol- 
lows : 

"No  judge,  commissioner,  or  other  judicial  officer  shall  demand 
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or  receive  any  fees  or  other  compensation  for  giving  his  advice  in 
any  matter  or  thing  pending  before  snch  judge  or  officer,  or  which 
he  has  reason  to  believe  will  be  brought  before  him  for  decision  ;  or 
for  drafting  or  preparing  any  papers  or  other  proceedings  relating  to 
any  such  matter  or  thing,  except  in  those  cases  where  fees  are 
expressly  given  by  law  to  such  judge  or  6fficer  for  services  performed 
by  him." 

The  old  statute  expressly  allowed  him  to  do  it  and  charge  a  fee 
therefor.  There  was  no  prohibition  therefor.  Those  are  the  two 
provisions  of  the  law.  There  is  no  prohibition  in  the  statute  of  1867, 
unless  that  statute  shall  be  construed  to  extend  the  provisions  of 
the  previous  statute,  which  it  says  nothing  about.  There  is  no 
express  statutory  provisions  in  this  State  prohibiting  the  surrogate 
from  drawing  petitions  and  other  papers,  not  relating  to  the  official 
duties,  to  be  used  in  his  court.  Upon  general  principles,  I  think, 
it  is  better  that  the  surrogate  should  not  draw  those  papers.  It  is 
better  that  they  should  be  drawn  by  other  parties  upon  the  princi- 
ples explained  by  Mr.  Glover  in  his  opening ;  but  the  respondent 
has  had  no  such  habit,  and  only  in  one  instance,  at  the  most,  can  it 
be  said  that  he  has  donjB  any  thing  of  the  kind,  and  in  that  he  may 
have  violated  the  correct  principles  of  law  in  drawing  these  papers, 
but  he  has  done  no  worse  than  most  of  the  surrogates  in  the  State. 
Now  I  speak,  in  connection  with  this  matter,  of  the  forty-ninth 
charge.  It  is  claimed  that  the  statute  was  violated  by  his  draw- 
ing a  petition  for  the  appointment  of  commissioners  to  assess 
damages  for  the  laying  out  of  a  highway,  and  receiving  pay  therefor. 
Now,  what  were  the  facts  in  regard  to  that  matter  ?  (Pages  487 ^nd 
488,  and  910  the  evidence  may  be  found.)  Perry  Tillotson  came  to 
the  county  judge  of  the  county  for  the  purpose  of  obtaining  the 
appointment  of  commissioners  to  assess  damages  that  had  accrued 
from  the  laying  out  of  a  highway.  The  commissioner  was  in  doubt 
as  to  whose  damages  should  be  assessed.  There  was  a  party  whose 
land  had  not  been  taken,  but  who  would  be  required,  in  consequence 
of  the  laying  out  of  this  highway,  to  build  and  maintain  a  fence 
along  the  line  of  that  highway,  and  that  was  a  question  which  he 
requested  the  county  judge  to  examine ;  not  as  county  judge,  but  as 
a  lawyer,  and  decide  the  case.  The  respondent  has  testified  that  it 
was  a  considerable  question.  You  recollect  in  decisions  where  rail- 
roads run  through  a  man's  land,  and  no  part  of  his  land  is  taken,  no 
matter  how  much  he  may  be  damaged,  he  cannot  recover  for  any 
thing,  because  the  courts  held  that  it  is  for  the  taking  of  the  land, 
and  not  for  any  other  damage,  that  compensation  is  required  to  be 
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given  by  the  statute.  Bat  in  this  matter  of  laying  out  this  highway 
it  became  important  for  this  commissioner  to  know  whether  he  was 
to  pay  damages  to  this  man  whose  land  was  not  taken,  but  who  waB 
required  to  build  and  maintain  a  fence  along  the  line  of  that  road. 
That  question  the  county  judge  examined,  and  he  had  a  right  to 
examine  it  and  determine  and  charge  for  his  counsel,  because  it  never 
could  come  before  him  in  any  way,  shape  or  manner.  The  damages 
were  to  be  appraised,  in  the  first  place,  by  commissioners.  The 
county  judge  did  not  determine  who  was  to  have  damages,  or  whose 
damages  were  to  be  assessed.  The  statute  provides  that  all  the 
damages  for  the  laying  out  of  highways  shall  be  assessed.  The  order 
made  in  the  case,  and  the  forms  of  orders  made  in  such  cases,  don't 
require,  and  it  is  not  proper  that  the  persons  whose  damages  are  to 
be  assessed  shall  be  named  in  that  order,  and  the  county  judge  could 
not  determine  that  question  by  any  means.  The  commissioners 
went  on  and  had  the  damages  appraised,  or,  under  the  statute,  the 
commissioners  of  highways  were  to  go  on  and  have  the  damages 
assessed  by  the  three  commissioners  appointed.  Is  there  any  com- 
plaint that  the  commissioners  appointed  in  that  case  were  improper 
men?  Not  at  all.  By  the  statute,  in  case  either  party  was 
aggrieved,  an  appeal  was  to  be  taken  and  that  question  decided  by 
a  jury  drawn  from  another  town,  and  the  county  judge  never  had 
any  thing  to  do  with  the  determining  of  the  question  in  any  way, 
shape  or  manner,  therefore  he  had  a  right  to  examine  that 
question  and  charge  $10  for  it.  He  drew  the  papers,  and  did  all 
the  work,  it  seems.  He  paid,  I  believe,  part  of  it  to  the  clerk, 
an(^  retained  the  remainder.  He  had  a  right  to  charge  for  his 
counsel.  Yet,  they  would  have  us  believe  that  he  charged  nothing 
for  his  counsel  but  charged  for  drawing  the  papers  that  were  to 
be  used  before  him  for  the  appointment  of  a  commissioner.  And 
Sheriff  Rorapaugh,  as  the  counsel  says,  who  was  a  witness  present 
upon  that  occasion,  testified,  substantially,  I  believe,  that  the  judge 
charged  for  drawing  the  papers;  he  did  not  remember  the 
transaction.  Mr.  Tillotson  testified  that  he  requested  the  judge  to 
examine  this  question  of  law  and  decide  it,  or  to  decide  that  question 
of  law.  Mr.  Eorapangh  is  mifetaken.  He  did  not  remember  any 
thing  about  that  transaction,  and  did  not  know  any  thing  about  any 
counseling.  I  do  not  think  there  was  any  thing  connected  with 
that  transaction  which  requires  a  removal  of  the  respondent  at  the 
hands  of  this  Senate.  He  claimed  that  he  had  a  right  to  the  money, 
but  put  it  upon  the  wrong  ground.  Another  case  of  "  Damnum 
ahsqvs  injuria.^^    I  cite  the  Senate  to  the  second  Revised  Statutes^ 
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fifth  edition,  p.  397,  to  show  that  hy  no  possibility  could  this  ques- 
tion upon  which  he  gave  this  advice  and  counsel,  and  made  this 
examination,  come  before  him  for  decision.  I  now  call  the  atten- 
tion of  the  Senate  to  the  seventh  charge,  in  whicli  it  is  claimed  that 
the  respondent  received  $500  for  his  compensation  for  services  in 
the  bonding  of  the  Greene  railroad.  I  do  not  intend  to  say  much  in 
regard  to  this  charge,  because  I  know  there  is  not  any  evidence  in 
the  case  from  which  you  can  find  that  charge  proven.  Counsel  saw 
fit  in  his  opening  to  make  an  attack  upon  me,  individually,  because 
I  happened  to  be  a  witness  in  that  case.  I  sliall  not  reply  to  it.  I 
care  nothing  about  the  attack.  Whenever  I  am  brought  before  any 
body  having  jurisdiction  to  try  me  for  any  offense,  then  I  shall 
endeavor  to  defend  myself ;  but  not  before.  I  will  not  comment 
upon  my  own  evidence  in  that  case,  but  content  myself  with  refer- 
ring you  to  the  evidence  of  Charles  Shumway,  a,  young  man  against 
whom  nothing  can  be  said,  recently  elected  clerk  of  the  board  of 
supervisors  of  onr  county,  and  now  acting  as  such  ;  the  evidence  of 
whom  the  fair  counsel  on  the  other  side  refuse  to  read. 

Senator  Bisnedict  —  What  page  is  it? 

Mr.  PjEONDLE —  716  to  719.  I  will  allude  to  some  portions  of  this 
charge.  Now,  Mr.  Birdsall  comes  into  the  Senate  and  testifies, 
according  to  his  recollection,  that  I  was  employed  at  the  suggestion 
of  Judge  Prindle  at  the  commencement  of  the  proceedings  in  that 
case.  I  have  no  doubt  that  Mr.  Birdsall  was  honest,  and  thought 
there  was  some  such  thing  occurred ;  but  it  never  did  occur,  and 
there  is  not  the  slightest  foundation  of  truth  in  that  testimony.  It 
is  flatly  contradicted  by  Mr.  Hayes,  who  says  I  happened  in  the 
oflice  at  the  ttme  the  proceedings  were  going  on,  and  Mr.  Birdsall 
employed  me  at  his  suggestion.  Birdsall,  you  will  recollect,  says  he 
sent  Hayes  for  me,  and  Hayes  says  it  is  no  such  thing ;  it  is  contrar 
dieted  by  him  and  by  the  respondent.  Mr.  BirdsalPs  evidence  upon 
that  p8lnt  may  be  found  at  pages  545,  549  and  550 ;  my  evidence  at 
page  711 ;  Mr.  Hayes'  evidence  at  page  683,  and  the  respondent's 
evidence  at  page  910.  Now,  they  try  to  make  it  appear  in  this  case 
that  there  was  a  promise  on  the  part  of  Mr.  Birdsall  that  the  county 
judge  in  that  case  was  to  receive  pay  for  his  services.  Some  of  the 
evidence  may  be  found  at  pages  546  and  547.  Mr.  Birdsall  does  not 
pretend  to  swear  to  any  thing  of  that  character ;  all  that  he  testifies 
to  is  that  in  an  adjournment  for  dinner,  in  the  presence  of  all  the 
persons  there,  sitting  upon  a  bench,  he  asked  Judge  Prindle  who 
paid  him  for  his  services,  and  he  says  that  Judge  Prindle  made  a 
jocose  remark,  and  laughed  when  he  said  it,  that  his  was  a  salaried 
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office,  and  he  did  not  get  any  thing  without  he  got  it  out  of  '^  joa 
fellows."  Mr.  Birdsall  says  he  told  him  that  it  was  a  matter  of 
importance  for  his  town  ;  they  believed  that  it  was  bonded  properly; 
all  the  consents  were  given,  and  that  he  desired  to  have  the  judge 
give  the  case  all  the  attention  that  it  required,  and  that  is  all  he  does 
say,  and  that  is  all  they  have  to  make  this  charge  that  he  promised 
to  pay  him  any  thing  out  of.  Not  one  word  of  that  kind  did  he 
intimate.  The  judge  made  a  laughing  remark,  he  says,  he  did  not 
get  any  thing  unless  he  got  it  out  of  ''  you  fellows."  I  don't  think 
it  is  proper  to  bring  that  before  the  Senate  to  ask  a  judge  to  be  con- 
victed upon  and  removed  from  office.  Mr.  Birdsall  testifies  thai 
that  is  all  the  conversation  he  ever  had  upon  that  subject  with  the 
respondent,  and  the  only  remark  the  judge  made  was  that  jocose 
remark,  '^  unless  I  get  it  out  of  you  fellows."  I  ask  the  Senate 
what  conversation  it  was,  according  to  the  testimony  of  Mr.  Birdsall, 
that  Mr.  Birdsall  and  Mr.  Welch  and  Mr.  Julian  gave?  Mr.  Julian, 
bear  in  mind,  heard  no  such  conversation ;  he  did  not  understand 
that  Mr.  Birdsall  told  him  any  such  thing ;  Welch  did.  But  I  ask 
you  to  take  the  evidence  of  Morris  Birdsall  who  swears  to  nothing 
that  he  told  Judge  Prindle  intimating  that  he  would  pay  him  a  cent 
for  his  services.  Tell  me  what  it  was  that  he  had  to  tell  Mr.  Welch 
about  the  conversation  with  Judge  Prindle  in  regard  to  his 
compensation ;  and  then  see  whether  the  testimony  of  Mr.  Welch 
is  credible  in  that  regard. 

Senator  Tiemann  —  Mr.  Welch's  testimony ;  how  is  that  ? 

Mr.  Pbindle  —  That  is  what  1  was  speaking  of.  Mr.  Welch  was 
the  man  who  testified  that  Mr.  Birdsall  had  told  him  a  conversation 
he  had  with  Judge  Prindle  about  his  pay,  or  that  he  had  agreed  to 
pay  him  or  something  of  that  kind ;  I  don't  remember  the  exact 
language.  I  say,  take  the  evidence  of  Mr.  Birdsall,  his  own  narra- 
tion of  the  only  conversation  he  swears  they  ever  had  upon  that 
subject,  and  there  is  no  conversation  about  it  there.  There  is 
nothing  of  the  kind.  If  there  had  been  any  corruption  in  that  case, 
what  would  these  men  want  to  .divulge  it  for?  Ah,  I  can  tell  yon 
how  it  is,  I  can  point  you  to  the  evidence  showing  where  their 
enmity  commenced  against  Judge  Prindle.  After  the  bonding  of 
the  Smithville  railroad  came  up  they  followed  him  to  his  private 
residence  and  tried  to  prevail  upon  him  to  refuse  to  decide  as  the 
law  required  him  to  decide,  in  favor  of  the  bonding  of  that  town  ; 
their  feelings  were  friendly  toward  Judge  Prindle,  they  testified; 
perftJctly  friendly.  They  say  he  told  them  that  if  the  proper  evi- 
dence was  produced,  or  something  of  that  kind,  he  shoald  be 
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obliged  to  decMe  according  to  the  evidence.  They  say  he  manifested 
a  disposition  in  that  conversation  to  decide  it  according  to  the  evi- 
dence, and  according  to  the  law,  and  discharge  his  duty  faithfully  in 
that  case.  Why  their  enmity?  Why  their  attempt  to  hatch  up 
something  of  this  kind  to  ruin  the  respondent  ?  Because  they  could 
not  use  him  as  they  desired  in  the  matter  of  bonding  the  Smithville 
railroad.  I  have,  perhaps,  said  more  than  I  ought  to  have  said  upon 
that  point  in  regard  to  these  two  men ;  but  I  am  only  commenting 
upon  the  evidence  as  it  appears.  Their  unfriendliness  dates  from 
that  point,  and  then  these  charges  are  made.  Now  I  say  the  evi- 
dence in  this  case  totally  disproves  this  charge,  and  there  can  be  no 
question  about  that.  Charles  Shuinway  was  present  when  Mr. 
Welch  was  in  the  office  with  me.  Mr.  Welch  had  forgotten  the 
presence  of  Mr.  Shumway.  He  was  there,  saw  the  bill  handed 
over,  heard  every  word  of  conversation,  and  testified  unqualifiedly 
that  nothing  of  the  kind  that  Mr.  Welch  testified  to  was  said  at  all. 
Sut  I  will  pass  that  case.  It  is  not  necessary  for  me  to  talk  about 
it.  I  have  reason  to  believe  and  confidence  that  this  Senate  is  to  be 
governed  by  the  evidence,  and  upon  that  I  rely.  I  now  come  to 
the  third  charge,  and  I  wish  to  discuss  that  very  briefly.  It  relates 
to  appointing  Mr.  Ray  special  guardian  where  he  was  attorney  and 
counselor  for  parties  interested  adversely.  Now,  I  make  the  broad 
assertion  that  no  case  is  proved  where  he  has  received  pay  for  acting  as 
special  guardian,  and  drawn  the  papers  for  the  executor  and  charged 
for  it.  But  suppose  there  was  I  I  want  to  read  a  word  or  two  from 
Mr.  Stanton's  opening,  at  page  291,  which  is  as  follows : 

^' This  respondent  has  frequently  appointed  his  own  clerk,  who 
was  an  attorney  and  counselor  at  law,  practicing  before  him,  in  the 
capacity  of  guardian  ad  lii&m^  and  has  ordered  the  payment  of 
money  to  him  out  of  the  estate  as  such  guardian,  and  he  has  some- 
times, in  some  cases,  explained  the  large  receipts  of  moneys  by  him- 
self, upon  the  ground  that  he  has  paid  them  over  to  this  young  man 
38  fees  for  his  services  as  guardian  ad  litem, 

Now,  we  shall  show  that  he  has  not  only  appointed  him  in  cases 
where  this  young  man  was  not  otherwise  interested  in  the  case,  thus 
violating  this  law  in  reference  to  allowing  a  clerk  to  practice  before 
him,  but  has  also  appointed  him  guardian  ad  litem  when  that  same 
clerk  has  been  employed  by  an  executor  or  administrator  as  his 
attornev  in  the  same  case.  I  will  dwell  a  moment  now  on  the  duties 
of  a  guardian  ad  litem. 

What  are  they  ?  He  is  appointed  by  the  court  to  protect  the 
interests  of  infants  who  are  interested  in  the  estates  being  adminis' 
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tered.  His  duty,  if  he  has  any,  upon  the  accounting  of  the  execu- 
tor or  administrator,  is  to  examine  the  account  of  the  executor  or 
administrator,  and  to  see  that  the  infant  is  not  wronged,  that  his 
estate  is  not  prejudiced ;  and  the  rules  of  court  provide  that  the 
court,  in  appointing  a  guardian  ad  litems  shall  appoint  some  person 
not  only  competent,  but  in  no  way  connected  in  business  with  the 
attorney  of  the  adverse  party. 

In  this  court  held  by  the  respondent,  however,  we  find  not  only 
that  a  man  is  selected  who  is  not  disinterested  or  disconnected  witl^ 
the  attorney  of  the  jad verse  party,  but  who  is  that  very  attorney  him* 
self  in  the  same  proceeding,  and  is  also  the  surrogate's  clerk ;  and  he 
is  appointed  in  this  court  of  the  respondent  as  guardian  ad  liiem^ 
for  the  protection  of  infants;  appointed  to  watch  himself!  He, 
acting  as  the  attorney  of  the  executor,  and  making  out  his  aoconnt, 
is  appointed  as  guardian  ad  litem  to  review  that  account,  scrutinize 
it  and  see  that  the  interests  of  infants  are  fully  protected." 

I  will  inquire  in  what  case  it  has  been  proved,  on  the  settlement  of 
the  account  of  an  executor,  administrator  or  guardian,  that  George 

W.  Ray  has  been  appointed  special  guardian  %  'Not  one  1  In  a  case 
of  that  kind  and  "  appointed  to  watch  himself! "  Now,  let  us  take 
up  a  case  where  Mr.  Eay  .has  been  special  guardian  on  the  proof  of 
a  will.  A  mother  and  her  child  are  interested  in  the  estate,  and 
the  mother,  who  is  the  executrix,  perhaps,  of  the  will,  comes  to  Mr. 
Hay  and  employs  him  to  draw  the  petition  for  its  proof.  They 
are  both  interested  in  the  proof  of  the  will ;  both  desire  it  to  be 
proved;  their  interests  are  not  conflicting.  Is  there  any  thing 
wrong— ^ven  if  it  had  been  the  case — ^in  the  man  who  draws  the 
papers  being  appointed  the  special  guardian  of  the  infant,  both  in- 
terested alike,  no  adverse  interest  at  all  between  the  parties  ?  There 
cannot  be  any  claim  that  there  is  any  adverse  interests  between  the 
mother  and  child  where  they  are  both  depending  and  relying  upon 
the  will  and  are  to  receive  property  under  it.  Have  they  shown 
any  case  where  Mr.  Ray  has  been  appointed  special  guardian,  where 
he  has  drawn  the  papers  for  the  executors,  and  there  were  adverse 
and  oonflicting  interests  between  the  executors  and  the  infant! 
Not  one  I  No  such  cases  have  been  proved.  For  proof  that  special 
guardians  may  properly  be  allowed  ten  dollars  for  their  services,  I 
refer  to  page  726,  and  that  special  guardians  are  entitled  to  pay  for 
their  services,  to  "  Willard  on  Executors,"  page  426.  Now,  there 
was  a  statute,  passed  subsequent  to  the  act  of  1867 — I  believe  in 
1869 — ^requiring  the  surrogate  to  take  pay  for  certified  copies  of 
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papers.  That  statute  was  overlooked,  or,  rather,  the  surrogate  did 
not,  as  he  explains  in  his  evidence,  take  anj  pay  in  particular  for  cer- 
tified copies  of  papers.  The  lawyers  copied  their  own  papers  and  he 
certified  them  without  charge,  but  he  has  since  that  time  reported 
twenty-five  dollars  in  order  to  be  sure  and  cover  that  matter  to 
the  board  of  supervisors,  and  it  has  been  allowed  to  the  county. 
]^ow,  the  evidence  is  clear  in  this,  and  all  the  surrounding  circum- 
stances show  beyond  all  manner  of  doubt,  that  there  has  been  no 
division  of  money  between  the  respondent  and  Mr.  Ray.  The  busi- 
ness has  been  entirely  disconnected ;  there  has  b^ea  no  partnership^ 
and  that  matter  was  all  very  clearly  brought  out  and  illustrated,  I 
recollect,  by  Mr.  Ray  in  response  to  questions  put  by  Senator  Perry ; 
and  I  don't  know  that  there  is  any  charge  made  of  that  kind 
directly,  I  did  intend  to  refer  to  the  charge  that  Mr.  Ray  received 
ten  dollars  for  certified  copies  of  the  proof  of  the  will,  of  Henry  Ben- 
nett, but  I  will  not  call  your  attention  to  it  to-night,  I  am  so  much 
exhausted  and  the  hour  is  so  late.  The  surrogate  had  nothing  to  do 
with  it  and  knew  nothing  about  it,  and  the  evidence  shows  that  Mr. 
Ray  charged  a  very  small  fee  for  the  services  which  he  performed, 
but  the  surrogate  was  not  responsible  in  any  court.  In  order  to 
find  any  of  the  charges  proven,  you  must  find  that  whatever  has 
been  done  has  been  done  willfully  and  corruptly,  because  such  is  the 
language  in  each  case,  and  I  say  that  under  the  evidence  you  can- 
not find  a  single  charge  proven  ;  because,  although  some  things  may 
have  been  done  possibly,  in  violation  of  the  statute,  it  was  not  willful ; 
it  was  not  corrupt.  I  want  to  call  your  attention  to  another  fact. 
That  if  the  people  of  Chenango  county  have  a  corrupt  judge  that 
they  are  anxious  to  get  rid  of,  who  has  been  violating  statutes ;  who 
has  been  violating  his  official  oath,  they  have  only  to  indict  and 
convict  him  there  at  home,  where  the  witnesses  are  known,  and  the 
conviction  works  a  vacancy  in  his  office.  It  was  not  necessary  to 
make  all  this  disturbance,  and  call  all  these  witnesses  here  to  the  city 
of  Albany,  and  occupy  the  valuable  time  of  the  Senate  for  this  great 
length  of  time,  for  them  to  get  rid  of  this  judge,  if  they  could 
prove  one  of  the  charges  that  they  have  brought  against  him.  I 
call  your  attention,  senators^  to  this  important  fact.  If  they  could 
indict  and  convict  him,  according  to  the  statute,  for  any  infamous 
offense,  or  any  offense  involving  a  violation  of  his  official  oath,  that 
worked  a  vacancy  in  his  office.  Why  have  they  not  done  it  ?  Why 
didn't  they  bring  this  proceeding  before  the  grand  jury  ?  They  did 
it,  but  failed  1  Why  didn't  they  try  again  ?  Indict  the  respondent 
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for  that  act;  conyict  him  for  that  act  there  at  home  where  he  k 
known,    and    where   his    character  and    reputation    are    under- 
stood and  where  the  real  characters  of  the  witnesses  who  testified  are 
known  and    understood  by  the  people.     Now,  I  desire  to  speak 
very  briefly  upon  another  point  in  this  case,  and  that  is,  that  the 
people  of  Chenango  county  have  a  right  to  elect  their  own  county 
judge  under  the  Constitution  of  the  State.     When  this  respondent, 
in  the  fall  of  1871,  was  put  in  nomination  by  a  political  convention, 
and  when  the  election  was  held  afterward  and  he  was  voted  for,  he 
was  eligible  to  the  position  according  to  our  Constitution.    The 
people  had   a   right  to  put   him  in  nomination ;  the  people  had 
a  right  to  vote  for  him ;   the   people   had  a  right  to  elect  him, 
and  they    did   do  it,  notwithstanding  all  the  charges  that  were 
made;   and    it  is    in  proof   before    you,     senators,    that    these 
charges    were     thoroughly     understood    and    discussed    in    that 
campaign,  and  they    were   the    only  questions  discussed.     That 
were     discussed    in  every     town,    and   I    might   say,     perhaps, 
they  were  discussed  in   every  house  throughout  the  county   of 
Chenango.     They  were  discussed  by  public  speakers.     The  counsel, 
who  has  appeared  here,  and  other  lawyers  of  the  county  of  Che- 
nango, went  from  town  to  town,  from  place  to  place,  and  from  hall 
to  hall,  and  addressed  the  people  upon  these  questions ;  they  scat- 
tered their  emissaries  through  every  school  district  in  the  county ; 
appointed  committees  to  hunt  up  cases  of  this  character  that  they 
have  brought  here ;  they  did  every  thing  they  could  to  scatter  infor- 
mation among  the  people.     On  the  other  hand,  the  charges  were 
met  by  the  respondent  and  by  his  friends.    Never,  I  think,  in  the 
interior  of  this  State,  was  such  an  election  known  before  as  was  had 
in  the  campaign  last  fall ;  and  the  people,  in  view  of  all  the  fact% 
knowing  all  the  facts,  deceived  in  regard  to  nothing,  determined 
that  they  wanted  Horace  G..  Prindle,  the  respondent,  for  their 
county  judge  for  the  next  six  years.    ELad  not  they  a  right  to  deter- 
mine that  question  ?    It  might  possibly  be  said  that  if  they  had  beea 
deceived,  if  these  charges  had  not  been  made  known  until  after  the 
election,  if  some  notorious  criminal  had  imposed  upon  them,  and 
deceived  them,  and  smuggled  himself  into  office  under  false  pre- 
tenses, then  the  Senate  might  consider  the  question  of  removal ;  but 
when  the  charges  are  all  known  to  the  people  in  whom  the  Constitu- 
tion vests  the  power  of  election  and  choice,  would  it  not  be  a  Wretch 
of  your  discretion  to  interfere  with  their  choice  and  remove  him,  and 
have,  perhaps,  the  very  man  appointed  to  fill  his  place  that  the  peo> 
pie  said  they  would  not  have  I    We  live  under  a  popular  govern- 
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ment,  the  people  are  sovereign,  and  I  aak  this  Senate  to  respect  the 
rights  and  the  wishes  of  the  people  of  Chenango  county.  Suppose 
■a  President  of  the  United  States  is  nominated  bj  either  political 
party.  Daring  the  campaign  charges  of  malfeasance  in  office  are 
preferred  against  him,  affidavits  arc  made  and  published  throughout 
the  country,  and  the  charges  are  discussed  during  the  campaign,  pro 
and  oon.,  in  all  the  political  gatherings ;  and  suppose,  disbelieving 
thoee  charges  and  believing  them  untrue,  after  getting  all  the  light 
upon  the  subject  that  they  can,  the  people  elect  him  chief  magistrate 
•of  the  United  States — knowing  all  the  facts — knowing  all  the 
charges  that  are  made  against  him  —  and  suppose  that  after  he  takes 
hie  scat  the  House  of  Bepresentatives  undertake  to  impeach  him 
and  have  him  tried  by  the  Senate  and  removed  from  office,  on 
account  of  these  charges,  do  you  think  that  the  people  would  con- 
aider  that  the  House  of  Representatives  had  any  authority  to  impeach 
the  man  of  their  choice  for  the  chief  magistracy  under  such  circum- 
stances} Would  the  people  believe  it?  Would  the  people  desire 
to  have  this  matter  taken  out  of  their  hands  under  such  circum- 
stances f  Indeed  I  think  they  would  not.  Nor  do  the  people  of 
Ohenango  county  desire  this  honorable  body  to  interfere  with  the 
election  of  their  judicial  officers.  It  is  not  necessary  for  me,  Mr. 
President  and  senators,  to  say  that  this  is  an  important  matter  for 
this  respondent.  It  is  not  necessary  for  me  to  say  that  it  is  his  life. 
He  might  as  well  be  sentenced  to  be  executed  upon  the  gallows,  so 
far  as  his  future  life  is  concerned,  as  to  be  removed  by  this  Senate. 
It  is  a  case  of  the  utmost  importance  to  him.  Not  for  that  reason, 
it  is  true,  should  you  stay  your  hand  if  it  is  your  duty  to  remove 
him ;  but  for  that  reason  should  you  exercise  the  utmost  caution 
ibefore  you  proceed  to  that  action.  If  you  conclude  to  remove  the 
respondent  from  that  office,  I  tell  you  here  that  you  will  do  violence 
to  the  feelings  of  a  great,  majority  of  the  people  of  the  county  of 
<7henango.  They  have  expressed  their  will  once,  but  were  it  to  be 
expressed  again  after  this-  almost  unparalleled  persecution  of  the 
respondent,  it  would  be  expressed  in  louder  tones  than  it  was  before. 
If  yon  remove  him  you  will  only  gratify  the  animosity  of  a  few  of  his 
personal  enemies,  who  have  bemi  pressing  this  matter  on  and  paying 
oat  their  money  to  employ  counsel  for  the  prosecution.  It  seems  to 
me  that  this  is  a  case  where  you  are  called  upon  to  respect  the  right 
^f  the  people  of  that  county,  and  to  refuse  to  interfere  with  their 
-choice ;  and,  I  can  tell  you,  if  you  do  this  your  action  will  be  hailed 
with  rejoicing  by  the  great  body  of  the  citizens  of  that  county.  I 
jthall  ever  be  gratified,  Mr.  President  and  senators,  for  your  kind- 
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ness  in  listening  to  me  so  patiently  whilst  I  have  made  this  length- 
ened argument ;  and  with  these  remarks  I  leave  this  case,  and  the 
fate  of  the  respondent,  in  yoxu*  hands,  with  the  fullest  confidence 
that  your  duty  will  be  faithfully  discharged. 

Senator  Psbby  —  I  move  that  the  Senate  adjourn  until  to-morrow 
morning  at  9  o'clock. 

The  PBEsmENT  submitted  the  question  on  the  motion  of  Senator 
Perry,  and  there  being  no  objection,  it  was  declared  carried. 


Satubdat,  November  23,  1878, 
Senate  re-assembled  at  9  a.  ic 

The  Pbbsident — The  counsel  will  now  proceed  with  his  argu- 
ment. 

Mr.  Pbokham — Mr.  President  and  Senators :  I  congratulate  you 
upon  the  approaching  termination  of  this  exceedingly  long  and 
tedious  investigation ;  and  the  patience  with  which  you  have 
listened  to  the  evidence  and  to  the  arguments  of  the  counsel  for 
the  prosecution  and  the  defense  admonishes  me  that  I  must  be 
reasonably  brief  in  my  remarks,  and  I  shall  endeavor  so  to  be. 

It  would  not  be  profitable  under  any  circumstances  for  me  to  go  at 
length  into  the  general  charges  that  have  been  made,  and  to  com- 
ment in  detail  upon  each  one  of  these  charges.  That  has  been 
already  done  by  my  colleague ;  it  has  been  replied  to  by  counsel  for 
the  defense,  and  I  shall  content  myself  upon  this  occasion  with  a 
general  summary  of  the  evidence  in  the  case,  and  with  a  statement 
as  to  what,  in  my  judgment,  that  evidence  proves. 

There  were  several  statements  made  by  the  learned  counsel  iip<m 
the  other  side  during  his  remarks,  which  were  not  exactly  germane 
to  this  case,  and  which,  at  all  events,  had  no  efiect  or  bearing  upon 
the  material  points  involved  in  it.  Those  remarks  I  sliall  not  reply 
to.  I  am  too  well  aware  of  the  necessity  the  senators  feel,  for  leav- 
ing this  city  at  as  early  an  hour  as  they  reasonably  can,  to  take  up 
their  time  in  replying  to  any  mattdr  that  has  been  advanced  on  the 
other  side,  not  strictly  and  Ailly  material  to  the  questions  at  issue  in 
this  case.  I  had  intended  not  to  say  one  word  in  regard  to  the  power 
or  jurisdiction  of  this  body  over  this  respondent,  and  should  not 
now,  if  it  were  not  for  a  question  put  by  one  of  the  honorable 
senators,  where  he  asks  if  certain  actions  were  not  performed  by  this 
respondent,  in  his  character  as  an  attorney  and  counselor  at  law,  and 
if  he  had  performed  those  actions  as  snch  attorney  and  ooonsdor, 
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whether  the  jarisdictioii  of  the  Senate  in  that  case  did  not  cease  I  I 
deny  it.  I  hold  that  by  this  section  of  the  Constitution,  under  which 
this  respondent  is  brought  before  this  body,  you  are  not  confined  in 
your  order  for  removal ;  in  your  finding  of  guilty,  to  any  charge 
which  affects  simply  and  solely  his  official  conduct,  you  have  the 
right  — yes,  and  it  is  your  duty  as  senators,  sworn  to  discharge  that 
duty,  to  look  upon  this  respondent  and  the  actions  which  have  been 
proved  in  this  case,  and  from  those  actions  determine,  in  your  just, 
proper  and  honest  discretion,  whether  such  a  man  as  those  actions, 
thus  proved,  show  him  to  be,  is  a  fit  and  proper  man  to  occupy  the 
position  of  county  judge  and  surrogate  of  Chenango  county.  I  hold 
that  this  Senate  is  on  record,  in  this  and  other  cases,  upon  this  point, 
BO  that  it  is  unnecessary  to  discuss  this  question  at  any  great  length. 
Look  at  the  provisions  of  the  Constitution  itself,  and  you  will  find 
ample  authority  for  the  docrine  which  I  contend  is  the  true,  the 
manifest,  and  the  just  one.  I  call  your  attention  to  section  11  of 
article  6  of  the  Constitution,  where  it  says  ^^  all  judicial  officers, 
except  those  mentioned  in  this  section "  —  that  is,  judges  of  the 
Court  of  Appeals  and  justices  of  the  Supreme  Court —  ^^and  except 
justices  of  the  peace  and  judges  and  justices  of  inferior  courts  not 
of  record,  may  be  removed  by  the  Senate  on  the  recommendation 
of  the  Governor.  But  no  removal  shall  be  made,  by  virtue  of  this 
section,  unless  the  cause  thereof  be  entered  on  the  journals,  nor  un- 
less the  party  complained  of  shall  have  been  served  with  a  copy  of 
the  charges  against  him,  and  shall  have  had  an  opportunity  of  being 
heard," 

Now,  under  that  section  of  the  Constitution,  it  is  not  necessary 
that  the  charge  upon  which  removal  is  asked  shall  be  one  of  offioial 
misconduct ;  it  is  sufficient,  within  this  section,  if,  in  the  first  place, 
there  be  a  recommendation  of  the  Governor;  second,  that  a  copy 
of  the  charges  shall  be  served  upon  the  accused,  and  he  shall  have 
had  an  opportunity  of  being  heard ;  third,  a  vote  of  two-thirds  of 
the  members  of  the  Senate  assenting  thereto ;  and  fourth,  that  that 
vote  shall  be  entered  upon  the  journal  of  the  Senate.  Eight  here 
is  lodged  the  power,  among  you,  as  the  representatives  of  the  people 
of  the  State  at  large,  to  remove  any  judicial  officer  mentioned  in 
that  section,  for  { ny  acts  which  may,  in  your  high  discretion,  regu- 
lated by  your  constitutional  oath  of  office,  seem  properly  to  call 
for  such  removal.  Now,  I  will  call  your  attention  to  the  fact 
that  this  very  question  has  been  decided  by  the  Senate  in  the 
case  of  JTie  People  v.  Oeorge  W.  Smithy  and  here  is  the  record 
of  that  trial,  which  I  will  read  from ;  I  read  at  page  39  what 
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these  articles  were,  upon  which  this  man  was  sabsequently  re- 
moved by  the  Senate.  The  first  charge,  which  was  fonnd  proven 
by  the  Senate,  alleged  official  misconduct.  The  second  also  allied 
official  misconduct,  and  was  fonnd  proved  by  the  Senate.  The 
third  and  fourth  also  alleged  official  misconduct,  but  were  fonnd 
not  proven.  The  sixth,  seventh  and  eighth  alleged  misconduct  in  his 
capacity  as  a  citizen  and  a  man,  and  were  found  proven  ;  and  the 
ninth  charge  alleged  official  misconduct,  and  was  found  not  proven. 
And  upon  that  record  the  Senate  removed  George  W.  Smith  from 
his  office  of  county  judge  of  Oneida  county ;  and  it  was  upon  those 
three  charges,  the  sixth,  seventh  and  eighth,  more  than  upon  any 
other — charges,  not  of  official  misconduct,  but  pf  misconduct  as 
a  citizen  and  as  a  man  —  that  he  waer  found  guilty,  and  upon  wbidi 
he  was  removed  from  office.  Now,  this  very  question  was  open  in 
that  case,  and  I  call  your  attention  to  the  remarks  of  Senator  Gilh 
flon,  at  page  54  of  this  same  case,  to  show  that  this  question  was  up, 
where  he  is  speaking  of  the  charges  against  the  respondent.  Smithy 
as  a  citizen  and  a  man,  having  nothing  whatever  to  do  with  hi» 
official  conduct,  and  he  proceeds  to  discuss  that  question,  and  no 
man  can  read  it,  I  think,  without  seeing  and  admitting  its  fairness 
and  justice.  I  shall  not  take  up  your  time  with  reading  it  myself, 
but  refer  you  to  it  and  you  can  read  it  and  see  for  yourselves.  Bat 
on  page  56,  in  regard  to  this  que^ion,  he  also  says :  "  The  adminis- 
tration of  the  laws  requires  that  the  judge  shall  possess  the  most 
perfect  integrity,  and  the  moment  that  the  people  cease  to  feel  that 
the  courts  are  possessed  of  this  essential  qualification,  they  will,  of 
course,  cease  to  have  confidence  in  their  judgment.  Would  the 
people  be  likely  to  believe  that  the  laws  were  fairly  and  faithfully 
administered,  when  the  judge  spends  a  good  portion  of  his  time  in 
the  exercise  of  extortion ;  in  conspiracy  to  defeat  the  ends  of  public 
justice,  by  the  suppression  of  evidence ;  in  the  bribery  of  a  public 
officer ;  in  the  betrayal  of  a  client ;  in  consorting  between  two  bounty 
broking  thieves  to  fill  the  armies  of  the  union  with  the  ^  scum  of 
the  earth ; '  in.  enabling  deserters  to  escape  from  military  service ;  in 
violating  the  general  regulations  of  the  government,  as  to  recruits; 
and  in  turning  the  aid  of  his  official  station  to  the  benefit  of  himself 
and  his  partner,  at  the  expense  of  the  true  interests  of  the  people, 
and  in  plain  violation  of  the  laws  of  the  land  ? "  This  is  what 
Senator  Gibson,  himself  a  member  of  the  Senate  which  passes  the 
judgment  in  this  case  of  Judge  Smith,  says  where  he  speaks  of  the 
reasons  which  may  be  alleged  against  a  person  as  to  his  moral 
unfitness,  as  to  his  general  characteristics  being  such  as  to  unfit  him 
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for  the  exeraBe  of  that  high  judicial  station  in  which  the  vote  of  the 
people  of  the  ooonty,  the  district,  or  the  State,  perhaps,  may  have 
pla^  him  {  and  in  the  argument  of  the  oonnsel,  at  page  515  of 
this  same  trial,  yon  will  find  the  same  remark,  substantially.  Mr. 
Bedgwick,  in  arguing  this  very  matter  before  the  Senate,  and  where,  I 
say,  the  Senate,  by  a  vote,  has  recorded  itself  as  claiming  to  exercise 
this  species  of  jurisdiction,,  says :  ^'  I  say,  in  the  next  place,  that  the 
power  of  removal  may  be  used  for  any  cause  which  the  Governor 
thinks  sufficient  to  warrant  his  interference,  provided  the  charges  on 
which  he  base  it  are  proved  to  the  satisfaction  of  the  Senate,  and  they 
ooncnr  in  the  Governor's  recommendation.  Counsel  upon  the  other 
side  contend  that  it  can  only  be  for  mal  or  corrupt  conduct  in  office; 
for  some  offense  belonging  to  the  official  station ;  for  some  offense 
eonstituting  official  misconduct,  or  for  a  felony,  after  conviction. 
But  in  the  latter  case,  as  I  have  observed,  no  recommendation  of 
the  Governor  or  action  of  the  Senate  is  necessary.  The  statutory 
provision  in  regard  to  vacancies  in  office  applies  to  every  officer  in 
the  State.  His  office  becomes  vacant  by  death,  by  removal,  by 
neglect  to  take,  within  the  prescribed  time  of  the  law,  the  oath  of 
office,  by  the  conviction  of  a  felony  in  any  court  of  competent  juris- 
diction, and  renders  ipeofaotohis  office  vacant.  It  is  not  a  removal 
in  any  proper  sense  of  the  term.  Therefore,  I  say  that  the  con- 
struction upon  the  other  side  is  much  too  narrow.  That  the  con- 
struction which  the  counsel  gives  to  the  power  of  removal  under 
the  eleventh  section,  sixth  article,  would  not  allow  public  officers  to 
be  removed  for  imbecility ;  for  failure  of  their  faculties ;  for  in- 
sanity ;  for  intemperance ;  for  any  disqualifications  of  age  or  sick- 
ness, or  for  any  of  the  causes  which  render  it  necessary  for  the  public 
benefit,  for  the  protection  of  the  community,  that  officers  who  have 
become  incompetent  to  transact  the  business  of  their  offices  may  be 
removed.  And  I  contend  that  the  whole  scope  of  the  Constitution 
and  the  laws  under  it  show  that  the  people  of  this  State  did  not 
intend  to  leave  themselves  so  powerless  in  the  hands  of  incompetent 
and  imbecile  officers,  and  that  besides  this  general  pow.er  of  im- 
peachment, where  punishment  was  not  required,  in  the  hands  of 
some  power  of  the  State,  either  the  Governor  or  the  two  branches 
of  the  Legislature,  or  Supreme  Court,  or  in  the  hands  of  the  Canal 
Commissioners  or  Comptroller,  or  in  some  other  place  they  intend 
to  place  the  power  of  removing  every  officer  who  should  prove 
unfit  or  incompetent  to  the  discharge  of  his  duties.  There  is  no 
restriction  in  the  language  of  this  article  of  the  Constitution  to 
removal  for  impeachable  offenses,  nor  is  there  any  restriction  to 
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removal  for  offenses  not  impeachable.  They  might  have  confined 
this  inferior  power  of  removal,  without  pnnishment,  to  causes  for 
which  o£Scer8  could  not  be  impeached.  But  any  senator  who  will 
take  the  time  to  examine  these  two  provisions  of  the  Constitution, 
will  see  that  the  intention  of  the  people  in  framing  the  Constitution 
was,  in  cases  where  men  became  unfit  to  continue  in  public  station, 
to  have  some  ready  and  prompt  method  of  removing  them  irom 
office  without  going  through  the  tedious  course  of  action  by 
impeachment,  and,  I  say,  that  among  the  causes  for  removal,  or 
causes  for  offenses  not  impeachable,  are  those  of  imbecility,  immo- 
rality, drunkenness,  and  such  conduct  short  of  crime,  in  respect  to 
judicial  officers,  as  brings  the  administration  of  justice  into  con- 
tempt" 

Now  ex-Senator  Shafer  was  one  pi  the  counsel  for  the  respondent 
in  that  case,  and  he,  at  page  449,  took  this  same  line  of  argument 
that  has  been  taken  by  the  counsel  here,  objecting  to  the  jurisdic- 
tion of  the  Senate  on  the  ground  that  the  charges  eiz,  seven  and 
eight  were  charges  not  of  official  misconduct,  but  of  misconduct  of 
the  party  as  a  citizen  and  as  a  man ;  but  the  Senate  overruled  that; 
the  Senate  admitted  evidence  in  regard  to  those  charges ;  the  Senate 
found  that  those  charges,  thus  made,  were  proven ;  that  the  re- 
spondent was  guilty  of  those  charges ;  and  that  he  must  be,  and  he 
was,  removed  from  office.  I  cite  you,  also,  senators,  to  the  aign- 
ment  in  this  very  case  of  the  demurrer,  put  in  by  this  respondent 
to  those  charges,  where  my  senior  partner,  Mr.  Tremain,  argued 
the  cause  on  the  part  of  the  prosecution,  and  at  pages  210,  211  and 
217,  he  shows  conclusively,  it  seems  to  me,  that  the  power  of  this 
Senate  is  co-extensive  with  that  section,  and  that  to  no  cause, 
simply  and  purely  official,  is  the  Senate  limited  to  decide  upon,  bat 
that  it  is  to  take  up  the  conduct  of  the  person  charged,  as  charged 
in  the  articles  sent  by  the  Governor  to  you ;  and  if,  upon  a  broad 
summary  and  review  of  those  articles  upon  the  evidence  in  the  case^ 
as  it  has  been  proved  and  brought  before  your  minds,  you  shall 
determine  that  the  man  is  guilty  of  those  actions,  is  unfit  and 
unworthy  to  occupy  a  seat  upon  the  judicial  bench  of  this  State  or 
county,  then  in  your  discretion,  acting  under  the  official  oath  of  a 
senator  of  this  State,  you  are  bound,  and  it  is  your  duty  as  an 
honest  man  and  an  honest  senator,  to  proclaim  his  guilt,  and  to 
remove  him  from  the  office  which  he  disgraces  while  ho  fills  it. 

I  shall  come  now  to  speak,  briefiy  as  possible,  upon  some  of  the 
charges  against  this  respondent.  I  agree  fully  and  completely  with 
the  statement  made  by  the  learned  counsel  who  addressed  you  for 
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the  respondent ;  it  ie  a  case  of  great  importance ;  it  is  a  case  of  the 
Teiy  last  importance  to  him ;  his  whole  future  life  is  involved  in 
your  decision,  and  if  he  goes  forth  from  this  Senate  stricken,  as  I 
claim  he  ought  to  be,  with  a  sentence  of  removal,,  it  darkens  and 
saddens  the  rest  of  his  life;  and  that  pain  comes -not  alone  upon 
him,  bnt  it  sinks  with  the  weight  o*f  an  overwhelming  burden  upon 
his  family  —  his  children,  his  wife.  But*  notwithstanding  that, 
senators,  notwithstanding  the  care  and  the  caution  which  you  shoiild 
exercise  as  honest  men,  if,  upon  your  oath,  you  believe  this  man  to 
be  guilty  of  the  charges  which  have  been  preferred  against  him,  we 
■hall  claim  from  you  this  very  verdict.  Not  in  a  spirit  of  revenge, 
not  in  a  spirit  of  vindictive  persecution,  but  that  the  violated 
majesty  of  the  law  may  be  vindicated ;  that  justice  may  subsist 
unpolluted  and  undegraded  throughout  the  length  and  breadth  of 
this  broad  State,  and  that  it  shall  be  said  hereafter,  when  the  record 
of  this  case  is  gazed  upon,  there  was  a  man  guilty  of  acts  which 
made  him  a  disgrace  to  the  ofiSce  which  he  occupied;  and  the 
Senate  of  the  State  of  New  York,  occupying  the  position  of  judge 
in  snch  case,  let  that  sentence  descend,  and  removed  him  from  that 
office  which  he  had  thus  disgraced  and  degraded ;  but  we  ask  that, 
as  I  said  before,  not  unless  you  come  to  the  conclusion  that  these 
chai*gee  have  been  proved ;  not  unless  you  come  to  the  conclusion 
that  the  charges  thus  proved  do  unfit  a  man  for  the  occupancy  of  a 
seat  upon  the  bench  of  the  highest  court  of  the  county.  But  if  you 
do  come  to  that  conclusion,  we  demand  it  in  the  name  of  justice. 

Now,  I  shall  not  spend  time  in  regard  to  the  question  as  to 
whether  this  respondent  was  bound  to  draw  the  different  papers 
which  have  been  set  forth  in  the  case.  I  shall  content  myself  with 
a  brief  statement  of  our  position  upon  that  point.  By  the  law  of 
1844  the  surrogate  was  allowed  certain  fees  tor  certain  duties,  wliich 
were  termed  "  official"  in  that  act ;  ^^ official  duties ;  "  and  in  that 
act  are  contained  all,  or  nearly  all,  the  acts  which  have  been  proved 
in  regard  to  the  respondent  in  this  case.  Then  after  that  the  fees 
of  the  surrogate  were  taken  away  from  him  personally,  and  made 
returnable  to  the  county  treasurer,  and  he  was  prohibited  from 
doing  this  work,  mentioned  in  this  act  of  18144,  unless  upon  the 
payment  of  those  fees,  and  upon  the  payment  of  those  fees  he  was, 
by  the  statute,  directed  to  perform  them.  Now,  we  have  in  the 
first  place  a  designation,  by  the  statute  itself,  as  to  what  are 
^  official "  services,  and  that  upon  payment  of  the  fees  designated 
the  surrogate  is  directed  to  perform  those  services  mentioned 
in  that  act  of  1844.     Then  subsequently  to  that  the  fees  are 
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abolished,  but  nowhere  is  the  duty  imposed  upon  the  surrogatei  fur 
the  performance  of  those  services  taken  away,  and  after  the  office 
was  made  a  salaried  office  the  surrogate  had  no  further  interest  in 
those  fees  whatever,  but  the  duty  still  remained  on  him  of  drawing 
those  papers,  under  the  act  of  1844,  upon  the  payment  of  thosQ  ieee, 
and  the  fees  were  to  be  accounted  for  by  him.  Then  when  the  fees 
were  abolished  entirely  it  simply  withdrew  the  necessity  on  the  part 
<^  the  person  coming  to  the  surrogate,  and  asking  him  to  perform 
those  services,  of  paying  him  one  cent  of  the  fees  which  the  surro- 
gate had  been  up  to  that  time  required  to  collect,  but  the  duty  still 
remained  upon  the  respondent  and  every  surrogate  in  the  land,  to 
perform  those  services  upon  the  request  of  any  person  coming 
there,  legally  and  lawfully,  with  such  a  demand*  Now,  there  is  no 
question  that  those  services  have  not  been  performed  by  this 
respondent ;  there  is  no  question  but  that  during  the  whole  period 
of  his  sitting  upon  the  bench  he  has  refused  to  perform  them,  and 
he  comes  now  into  court  and  claims  that  he  is  not  bound  to  perform 
them.  Very  well ;  he  assumes  that  position  at  his  peril.  If  be 
assumes  to  say  that  his  construction  is  right,  and  he  refuses  to  pe^ 
form  these  services  which,  at  other  times,  he  has  been  compelled  to 
perform  by  the  statute  itself,  when  the  fees  were  attached ;  if  he 
assumes  to  decide  that  question  for  liimself,  then,  senators,  he 
decides  it  at  his  peril,  and  the  peril  is  that  if,  upon  investigation 
and  argument,  it  be  found  that  he  was  wrong,  and  that  not  only  was 
he  wrong  but  there  was  really  no  honest,  bona  fide  ground  upon 
which  he  could  base  his  refusal,  then  he  must  stand  or  fall  as  stands 
or  falls  the  argument  which  he  makes. 

I  will  come  now  to  a  general  discussion  of  what  I  claim  the  evir 
dence  proves  so  far  as  regards  the  question  of  taking  fees,  the 
clerkship  of  Mr.  Bay,  and  matters  of  that  kind  as  contained  in  these 
charges,  and  I  will  assume  to  prove,  as  existing  facts  in  this  caae, 
from  the  evidence,  first :  That  Mr.  Bay  was  in  fact  the  clerk  of  the 
surrogate.  Second.  He  was  p^id  by  the  business  throwli  to  him  by 
Judge  Prindle,  out  of  the  estates  of  deceased  persons  administered 
upon  by  Judge  Prindle.  Third.  That  this  was  by  an  arrangement 
in  terms  or  by  a  tacit  understanding,  and  in  either  event  it  was 
essentially  illegal  and  corrupt.  Fourth.  That  being  his  clerk,  Kay 
had  no  right  to  practice  before  Judge  Prindle,  and  Judge  Prindle 
knew  it.  This  makes  a  plain  violation,  first,  of  a  statute  known  to 
the  respondent  to  be  in  existence ;  second,  an  illegal  and  a  corrupt 
act ;  and  third,  an  act  in  fact  done  in  his  official  capacity ;  and  as  a 


TRIAL  OP  HOBACB  G.  PEINDLE.  1179 

eoneeqnenoe,  ample  ground  for  removal  is  shown,  and  removal 
diould  follow. 

Now,  first,  was  Bay  the  derk  of  Judge  Prindle  within  the  mean- 
ing of  the  statnte  upon  that  subject  ?  I  aver  he  was ;  I  ask  can 
there  be,  in  the  mind  of  any  intelligent  senator  who  listens  to  my 
voice,  one  particle  of  honest  doubt,  whether,  in  fact,  George  W. 
Bay  was  the  derk  of  Horace  6.  Prindle  i  My  learned  opponent, 
in  his  argument  before  you,  copimences  with  looking  out  the  word 
in  some  law  dictionary  to  find  out  what  is  the  definite,  precise 
and  strict  meaning  of  the  word  ^^clerk,"  and  he  asserts  that  neither  in 
the  Law  Dictionary  nor  Webster's  Dictionary  is  tlie  meaning  given 
nnder  which  Bay  will  come  in  this  case.  I  dispute  it.  Oentlemen^ 
you  know  that  a  statute  is  to  be  understood  or  construed  according 
to  the  condition  of  things  at  the  time  of  the  passage  of  the  statute, 
and  with  reference  to  the  evil  for  which  it  was  passed  as  a  remedy. 
H'ow,  under  these  ideas,  what  was  the  state  of  things  when  that 
statute  was  passed  ?  This  act,  in  relation  to  surrogates,  was  passed 
ill  1844,  which  provides  that  no  clerk  of  a  surrogate  shall  practice 
before  him.  Bear  in  mind,  gentlemen,  that  there  was  no  statutory 
derk  in  existence  at  that  time ;  it  was  not  until  some  years  later 
that  the  statute  was  passed  which  provided  that  a  person  employed 
in  the  surrogate's  office  should  be  appointed  by  the  surrogate  to 
certify  papers  in  the  surrogate's  absence,  etc. ;  but  in  1844  the 
statute  was  passed  which  sa^s :  '^  No  son,  partner  or  clerk  of  any 
surrogate  shall  be  permitted  to  practice  before  such  surrogate  as 
attorney,  solicitor  or  counsel  for  any  party  to  any  proceeding  before 
•  him."  No  clerk  shall  be  permitted  to  practice  before  him.  Now, 
there  was  no  statutory  clerk.  What  did  the  word  "  clerk  "  mean  ? 
The  meaning  and  object  of  that  statute  was  that  no  person  or 
persons  holding  a  confidential  relation  to  the  surrogate  —  beiug 
in  his  o£Sce;  assisting  him  in  the  writing  of  the  records  of  his 
office;  assisting  to  perform,  in  other  words,  the  clerical  work 
which  was  necessary  and  proper  to  be  performed  in  that  office; 
no  person  thus  situated,  actually  aiding  and  assisting  the  surro- 
gate and  bearing  confidential  relations  to  him,  should  be  permitted 
to  practice  before  him.  The  law  recognizes  to  so  great  a 
degree  the  inherent  weakness  of  human  nature  that,  in  order 
to  take  away  from  the  surrogate  even  the  appearance  of  evil 
which  might  exist  if  the  person  occupying  that  confidential 
rdation  to  him  were  permitted  to  practice  before  him,  that  it, 
in  so  many  words,  prohibited  such  act  from  being  done.  There 
never  were   words  of  a  greater  or  more  serious  import  spoken, 
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words  that  more  exactly  fitted  oar  weak  and  erring  natnre,  than 
were  spoken  by  Him  who  spoke  as  never  man  spoke  when  in  the 
prayer  which  he  gave  to  his  disciples  and  to  all  men,  he  said :  '^  De- 
liver ns  from  temptation.''  This  statute  was  passed  for  that  verj 
purpose,  of  taking  away  from  the  surrogate  the  power  or  possibility 
of  being  tempted  or  diverted  from  his  oflScial  duty  in  the  slightest 
degree  by  reason  of  those  relations  of  private  confidence  which 
naturally  and  necessarily  exist  between  the  surrogate  and  the  person 
occupying  his  office,  aiding  and  assisting  him  in  the  clerical  duties 
which  were  necessary  to  be  performed  in  that  office,  and  thus  situ- 
ated, occupying  a  position  I  say  of  such  confidential  relations  that 
the  statute  steps  in  and  says  no  such  man  shall  appear  before  you  at 
all.  We  will  deliver  you  from  all  this  temptation,  and,  that  you 
shall  not  only  do  justice,  but  that  you  shall  also  seem  to  do  justice, 
we  will  put  it  entirely  out  of  your  power  to  have  a  confidential  man 
at  your  elbow  practicing  before  you  as  a  surrogate.  Now,  that  wu 
the  object  necessarily  and  unmistakably,  with  which  this  statute  was 
passed ;  and  George  W.  Bay  comes  within  the  purview,  the  fair, 
legal,  honest  meaning  of  that  statute.  I  ask,  can  there  be  a  donbt 
of  it,  from  the  evidence  that  has  been  adduced  in  this  case  t  I  wish, 
briefiy,  in  addition  to  what  has  been  said  by  my  associate,  to  refer 
you  to  a  portion  of  the  evidence  upon  that  subject.  Mr.  Bay  went 
to  the  office  of  this  surrogate,  before  he  was  admitted  to  the  bar,  as 
he  claims,  to  read  law  with  the  cousin  of  the  surrogate,  Elizur  H. 
Priudle ;  he  occupied  the  same  office  with  the  respondent ;  an  office 
famished  by  the  county  of  Chenango,  where  no  office  rent  was  paid, 
and  which  was  the  official  office  of  the  surrogate ;  then,  after  hi6 
admission  to  the  bar,  he  still  continued  there,  and  by  his  own  testi- 
mony, at  page  752,  he  says:  "When  people  came  there  to  have 
business  transacted,  and  the  papers  were  not  drawn,  I  almost  always 
—  not  always,  but  almost  always  —  would  draw  their  papers,  and 
enter  the  orders  in  the  books,  and  pass  the  books  to  Judge  Prindle, 
who  would  sign  the  orders  in  the  books."  Now,  Mr.  Ray  testifies 
that  he  never  received  any  compensation ;  he  says  when  people  came 
there  who  had  not  their  papers  drawn,  he  "almost  always  —  not 
always,  but  almost  always — would  draw  their  papers,  entered  the 
orders  in  the  books,  and  passed  the  books  to  Judge  Prindle,  who 
would  sign  the  orders  in  the  book."  Now,  what  is  that  but  a  clerk  i 
He  charged  no  fees  for  such  services ;  acted  as  the  assistant,  the 
amanuensis,  the  penman,  the  scribe  of  this  judge.  Is  not  that  a 
clerk,  within  the  meaning  of  the  word  as  laid  down  by  Webster! 
Coming  under  that  definition  entirely  by  the  performance  of  those 
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datieB  whieh  a  dark  naturally  would,  and,  as  matter  of  fact,  actually 
does  perform. 

I  sIbo  refer  yon  to  the  testimony  of  Mr.  Albert  F.  Gladding,  at- 
pages  428  and  424,  which  shows  that  even  before  his  admission  Ray 
is  found  doing  work  for  the  surrogate.  His  handwriting  appears  in 
the  records  as  early  as  July,  1866,  and  from  that  time  to  the  present 
(the  time  of  testifying)  there  were  405  letters  of  administration 
granted,  and  since  1869,  almost  all  are  in  the  handwriting  of  Ray, 
and  out  of  the  405,  300  are  in  his  handwriting. 
.  Then  take  the  evidence  of  Edward  B.  Thomas,  pages  427  and  438, 
and  he  says,  that  during  the  year  1868  the  record  of  letters  testa- 
mentaiy  are  almost  all  in  the  handwriting  of  Mr.  Ray. 

Then  take  the  testimony  of  Isaac  L.  Newton,  pages  397  and  398. 
He  is  a  lawyer  practicing  at  Norwich,  and  has  frequently  seen  this 
man  Ray  at  the  surrogate's  oflSce  performing  such  duties  as  record- 
ing papers,  copying  citations,  issuing  citations  and  preparing  affida- 
vits of  the  proof  of  wills,  etc.,  and  he  ha8  seen  no  other  perean 
perforrmng  them,  except  Mr,  Ray  and  the  surrogate;  also  the  testi- 
mony of  James  G.  Thompson  (page  369),  the  man  who  was  appointed 
the  statutory  clerk  by  Judge  Prindle,  and  only  acted  for  the  purpose 
of  certifying  papers ;  never  copied  a  paper,  made  an  entry  in  a 
book,  or  did  any  of  the  duties  that  a  clerk  is  supposed  to  do  and  is 
employed  to  do ;  this  he  swears  to  himself;  and  he  also  swears  at 
page  371,  he  supposes  Ray  did  theprmdpaljHi/rtoftheclerioalwcTk 
in  that  office  in  1867. 

It  is  the  merest  flimsy  delusion  in  the  world  for  any  sane  man  to 
oome  here  and  think  that,  by  such  argument  as  lias  been  addressed 
to  you  on  this  subject,  you  can  be  deluded  for  one  moment  into  the 
belief  that  George  W.  Ray  was  not  the  clerk  of  this  surrogate, 
within  the  meaning  of  every  definition  \)f  that  word,  as  ordinarily 
understood  by  those  who  pass  the  statutes  and  those  who  obey  them. 
In  making  this  statutory  clerk,  the  law  was  violated,  because  the 
statute  provides  that  the  surrogate  may  appoint  a  person  m  his  office 
to  do  such  duties ;  this  man  Thompson  had  never  been  in  his  office, 
and  was  not  in  his  office  at  the  time  of  his  appointment,  and  had  no 
intention  of  going  into  it,  and  he  says  he  never  performed  one  single 
clerical  duty  except  to  sign  some  papers  during  the  absence  of  Mr« 
Horace  G.  Prindle ;  that  is  all  he  did  or  ever  pretended  to  do.  He 
says  he  never  made  a  copy  or  did  any  of  the  duties  for  which  a 
derk  is  employed. 

Then  from  all  the  evidence  in  this  case,  as  is  shown  by  parties 
who  came  here  and  testified  in   regard  to  going  to  the   office 
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of  the  snrrogate  to  have  papers  drawn,  yon  will  find  from  the 
evidence  of  almost  every  witness  who  testified  here,  that  he  came 
to  do  business  with  the  snrrogate,  supposing  it  was  work  for  the 
snrrogate  himself  to  do,  and  that  the  surrogate  himself,  when 
requested  to  do  it,  passed  it  over  to  Mr.  Ray,  and  none  of  these 
witnesses  ever  thought  for  a  moment  but  this  work  was  being  done  by 
Mr.  Bay,  as  the  clerk  of  the  surrogate ;  yet  you  were  asked  here,  and 
against  evidence  overwhelming  and  convincing,  you  are  asked  to  say 
that  this  man  was  not  doing  this  as  a  clerk,  but  in  some  other  capacity. 
They  say  that  he  was  an  attorney  and  counselor  at  law,  and  that  he 
advertised  as  such  in  the  chief  papers  of  the  county.  What  of  that! 
He  wanted  to  do  more  work  than  could  be  done  under  ordinaiy 
circumstances ;  he  wanted  to  do,  not  only  the  work  that  was  thrown 
to  him  by  this  man  Prindle,  but  work  which  he  could  acquire  by 
this  advertising  his  position  as  attorney  and  counselor.  Has  that 
any  thing  to  do  with  bis  position,  which  we  claim  he  occupied  as 
clerk,  that,  in  addition  to  his  clerical  duties,  he  conld  do  something 
else  f  Nothing,  whatever !  Why,  there  are  men  to-day,  in  the  city 
of  New  York,  lawyers,  who  act  as  managing  clerks  for  other  law- 
yers, and  are  receiving  a  salary  of  $1,000  to  $1,500  a  year,  and  even 
more,  and  their  experience  peculiarly  lits  them  for  tlie  position  of 
managing  clerks  for  large  firms.  So  here,  this  man,  as  an  attorney 
and  counselor  at  law,  could  do  this  business  much  better  than  he 
oould  if  he  had  not  occupied  that  position ;  and  yet,  under  these 
circumstances  he  is,  beyond  all  question  or  contradiction,  the  clerk 
of  this  surrogate^  within  the  meaning  of  that  statute ;  and  I  ask  * 
any  honest  man,  apart,  separated  entirely  from  any  question  that 
may  arise  in  this  Senate  hereafter,  upon  a  mere  question  of  fiu^ 
whether  this  man  on  this  evidence  was  not  a  clerk,  within  the  mean- 
ing of  that  statute?  Wlfat  is  Webster's  definition  of  the  word 
^^ clerk"  t  ^'  A  writer ;  one  who  is  employed  in  the  use  of  a  pen,  in 
an  office,  public  or  private,  for  the  keeping  of  records  or  accounts, 
as  the  clerk  of  a  court,"  etc.  A  writer?  the  same  as  this  man,  per- 
forming these  services  which  T  say  he  did  perform,  and  of  whidi 
there  is  not  any  contradiction.  I  say  he  comes  within  the  f^ry 
definition  as  laid  down  by  Webster,  and  by  Walker  also. 

Now,  what  is  the  proof  on  the  other  side  ?  None ;  absolutely  none, 
with  the  exception  of  George  W.  Bay  and  Horace  G.  Prindle ;  and 
mark  you,  senators,  they  even  do  not  deny,  for  they  cannot  deny, 
the  &ct8  which  we  have  proved,  and  from  which,  we  say,  die  pre- 
sumption of  his  being  Prindle's  derk  conclusively  arises.  They  do 
not  deny  these  facts,  but  they  come  here,  and  squarely,  as  they  wers 
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driven  to  it  neceesarilv,  deny  the  existence  of  the  clerkship  in  fact. 
KoWy  in  r^;ard  to  that,  I  have  a  word  to  say,  and  let  ns  look  at  this 
testimony  of  Mr.  Bay.  In  the  first  place,  is  he  not,  in  fact,  although, 
perhaps,  not  in  law,  the  partioepa  criminia  of  tiiis  man  Horace  Or. 
Prindle ;  he  is  the  partner  in  guilt,  and,  even  if  he  were  uncontra- 
dicted by  any  single  witness,  it  would  be  necessary  for  you  to 
scrutinize  his  evidence  with  the  very  greatest  of  care.  But  you  find 
him  contradicted  by  a  dozen  witnesses  who  testify  in  many  instances 
in  direct  contradiction  of  the  respondent  and  Bay.  These  witnesses 
are  absolutely  impartial,  without  the  least  motive  for  saying  one 
word  that  is  not  true.  I  am  not  going  all  through  the  testimony 
of  these  different  and  contradicting  witnesses,  for  I  have  not  the 
time ;  but  I  call  your  attention  to  the  witnesses  whom  I  have  casu- 
ally picked  ont  as  contradicting  Bay  in  every  essential  particular. 
In  the  first  place,  he  is  contradicted  by  Frederick  B.  Coates  at  pages 
309  and  313.  Coates  has  no  motives  for  prevaricating  one  particle 
from  the  truth.  Coates  says  he  paid  Judge  Prindle  twenty-seven 
dollars  in  all,  and  swears  that  he  never  employed  Bay,  and  didn't 
know  him  until  the  day  he  went  there  for  final  settlement. 

Bay's  evidence  at  page  774,  is  entirely  at  variance  with  this  in 
almost  every  particular,  and  especially  where  be  says  the  receipts 
were  read  over  to  Coates.  Second,  is  the  testimony  of  Charles 
Todd,  pages  415  and  422.  The  story  detailed  by  him  also  differs 
.entirely  from  that  of  Mr.  Bay  at  page  761.  The  same  remark 
applied  to  Coates  applies  to  Todd,  that  he  had  no  motive  for  sup- 
pressing or  coloring  the  facts. 

Again,  Joseph  M.  King,  at  page  465,  says  he  applied  to  Judge 
Prindle  for  letters  of  administration  and  that  he  paid  him  ten  dol- 
lars ;  he  did  not  employ  Bay.  Subsequently  he  employed  Bay  to 
do  some  work  and  he  paid  him  $128.60.  This  is  contradictory  of 
Bay's  testimony  at  page  763. 

Again,  De  Witt  Craft,  page  476,  says  he  employed  Judge  Prindle 
and  no  one  else  and  did  the  business  with  him  and  paid  him  $20. 
While  Bay's  evidence  at  page  765  again  makes  an  entirely  differ- 
ent case. 

Also,  the  testimony  of  Frederick  W.  Furman,  page  579,  on  the 
proof  of  two  wills,  absolutely  uncontested,  says  he  paid  Judge 
Prindle  $40  for  the  proof  of  the  wills,  as  he  supposed ;  he  did  not 
employ  Bay.  The  judge  put  the  money  in  his  pocket  (page  582). 
Mr.  Bay  makes  an  entiiely  diflerent  story,  and  swears  Jud;^e  Prin- 
dle waB  not  in  the  room  when  the  money  was  paid*  This  testimony 
of  Bay's  you  will  find  at  page  768. 
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And  again,  John  S.  Eddy,  at  page  495,  swears  that  he  employed 
Judge  Prindle  to  prove  a  will,  uncontested ;  that  he  did  not  employ 
Bay.  He  paid  the  money  ($25)  while  Bay  was  on  one  side  of  the 
table  and  the  judge  on  the.  other.  Kay  swears  entirely  differeot; 
9  that  he  remembers  distinctly  the  money  was  paid  to  him  dnring 
Judge  Prindle's  absence  (pages  769  and  770),  and  again  at  page  807  lie 
flatly  contradicts  Eddy,  and  swears  that  Eddy  knew  he  was  employed. 
Judge  Prindle  and  Eddy  were  at  no  time  together  while  this  busi- 
ness was  being  done,  and  he  assumes  to  accuse  the  executor  of  either 
being  mistaken  or  willfully  misrepresenting  one  or  two  &cts. 

Dennis  L.  Shepard,  at  pages  441,  444,  and  445,  testifies  that  he 
had  a  final  accounting,  not  contested,  both  Prindle  and  Kay  presenty 
and  Prindle  said  to  Ray,  "put  in  $20  for  our  services  to-day," 
which  was  done  and  the  money  paid.  He  had  never  employed 
Bay  or  any  one  but  Judge  Prindle.  Mr.  Ray  swears,  at  page  771, 
that  there  was  a  contest,  trouble  between  Mr.  Shepard  and  the 
widow,  and  that  Shepard  was  considerably  angry  at  him  because  he 
stood  up  for  the  widow. 

Again,  Seth  Chapin,  page  524,  swears  that  he  had  a  will  proved^ 
the  will  of  his  father,  and  paid  $10  to  Judge  Prindle.  Mr.  Bay  did 
the  work,  although  he  swears  he  did  not  employ  him,  but  that  he 
did  the  business  with  Judge  Prindle. 

Bay  contradicts  him  in  some  particulars,  at  page  777.  Mrs.  Had- 
lock,  at  page  376,  swears  distinctly  that  she  paid  $45  to  Judge  Prin- 
dle himself,  and  $130  to  Wescott,  the  executor ;  also,  that  she  never' 
oonsulted  with  Bay,  at  page  377.  Bay,  himself,  at  page  780,  flatly 
contradicts  her  in  several  particulars.  Again,  Bradley  F.  Gregory, 
at  pages  437  and  441,  swears  he  paid  Judge  Prindle  $25  for  the 
proof  of  the  will  of  Almond  Trask ;  that  he  did  not  employ  Mr. 
Bay  in  the  case  to  his  knowledge.  Mr.  Bay,  on  the  contrary,  says 
he  was  employed  by  Mr.  Gregory,  and  that  Gregory  perfectly  under- 
stood it,  for  he  informed  him  that  he  would  charge  him  as  an  attor- 
ney, for  his  services. 

Luther  Brown,  at  page  517,  testifies  tliat  he  paid  Judge  Prindle 
$10  for  the  proof  of  a  will ;  he  asked  Prindle  to  attend  to  it  and  the 
judge  ordered  Bay  to  do  it,  and  he  supposed  Bay  was  doing  it  for 
Judge  Prindle,  and  he  did  not  employ  Bay.  He  says  he  asked  for  a 
receipt  for  the  $10  of  the  judge,  and  he  told  Bay  to  give  it.  This 
Bay  entirely  contradicts^  and  swears  he  was  paid  the  $10  by  Brown, 
and  Prindle  was  not  in  the  ofSce.  (Page  77»^.)  Again,  at  page 
810,  he  assumes  to  say  that  Mr.  Brown  swore  he  had  Judge  Prindle'i 
zeoeipti  and  was  positiye,  whereas  Mr.  Brown  had  not  sworn  to 
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any  snch  thing.  John  Mitchell,  at  page  433  swears  he  had  a  will 
proved  before  Judge  Prindle,  and  that  Mr.  Ray  drew  the  papers  at 
Judge  Prindle's  request;  also  that  the  judge  asked  him  for  his  fees, 
which,  he  says,  were  $35,  and  he  paid  it,  and  asked  twice  for  a 
receipt,  which  he  did  not  get.  He  says  Judge  Prindle  was  the  one 
he  talked  with  and  employed.  Mr.  Ray  swears,  on  the  contrary,  that 
Judge  Prindle  was  not  present  when  he  drew  the  petition,  and  that 
Mitchell  did  the  talking  and  employed  him  (Ray)  to  do  this  writing. 
(Pages  778  and  812.)  Now,  here  is  Ray  contradicted  by  eleven  or 
twelve  witnesses  point  blank  upon  this  question  of  such  material 
vitality  to  this  case  as  to  what,  in  fact,  took  place  at  the  surrogate's 
office  upon  an  occasion  when  money  was  paid  by  each  one  of  these 
individuals ;  contradicted,  I  say,  by  these  eleven  men,  totally  uuim- 
peached  and  unimpeachable,  without  the  least  motive  for  prevaricat- 
ing or  stretching  the  truth  in  any  manner ;  contradicted  fully  and  in 
every  point.  I  know  that  witnesses  are  to  be  weighed,  not  numbered  ; 
but,  taken  under  either  circumstances,  weigh  them  or  number  them, 
and  you  will  find  that  the  scale  in  which  George  W.  Ray  is  kicks 
the  beam  every  time.  He  is,  under  these  circumstances,  but  as 
dust  in  the  balance;  amounts  to  nothing,  is  nothing,  and  'will 
remain  nothing-  What  is  the  result  of  this?  You  find  that  it 
is  proved  that  Ray  acted  as  clerk  to  this  respondent.  You  find  also 
that  he  says  he  never  received  $1  of  compensation  from  this  respond- 
ent for  those  services ;  never  received  $1  of  the  money  allowed 
by  the  county  for  clerk  hire.  But  I  shall  show  that  he  did  receive 
compensation  in  another  and  a  disgraceful  and  corrupt  way.  What 
was  it?  He  received  his  compensation  as  clerk  for  performing 
those  clerical  duties  by  having  the  patronage  of  the  office  of  surro- 
gate farmed  out  to  him ;  by  the  unclean  drippings  from  the  altar  of 
justice,  presided  over  by  Horace  G.  Prindle ;  and  in  that  way  he 
received  his  compensation,  and  in  that  way  alone.  He  says  he  had 
his  office  rent  free ;  he  had  his  fire  free ;  he  had  his  lights  free,  and 
performed  those  services  for  Horace  G.  Prindle  that  I  have  detailed, 
and  Prindle  never  paid  him  a  cent.  How  was  he  paid  then  ?  Did 
he  do  all  this  for  nothing?  Did  he  do  it  all  voluntarily,  as  he 
would  have  you  believe  ?  Or  did  he.act  in  that  respect  as  any  other 
man  would  act,  as  to  whether  he  was  to  be  paid  for  services  actually 
performed  ?  He  was  paid,  I  say,  by  these  drippings  from  the  altar 
of  justice  presided  over  by  this  man.  He  was  paid  by  that  patron- 
age of  the  office  which  was  corruptly  and  illegally  farmed  out  to 
him,  as  this  evidence  shows  beyond  all  question  or  shadow  of  con- 
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tradiction.  Now,  look  at  it  for  a  moment.  Here  is  this  judge  who 
received  a  certain  sum  from  the  county  designated  as  clerk  hire. 
There  is  no  proof  whatever  that  he  paid  out  one  shilling  of  that 
money  to  any  human  being  for  doing  that  work  in  that  ofBce  — 

Mr.  E.  H.  Prindle  —  You  are  mistaken  about  that. 

Mr.  Peckham  —  No,  sir;  I  am  not  mistaken. 

Senator  Tiemann  —  It  is  proved  that  he  paid  Kay  something. 

Mr.  E.  H.  Pbindle  —  It  is  proved  that  he  paid  a  woman  a  con- 
siderable amount. 

Mr.  Peckham — That  is  the  whole  thing  —  a  family  matter.  I 
say  there  is  no  proof  that  this  man  spent  $1  of  this  money  that 
he  received  for  clerk  hire.  If  there  is,  it  is  of  the  slightest  character 
—  small  in  amount  and  few  in  times.  Now,  Ray,  in  fact,  does  this 
work,  and  what  is  the  result?  The  result  is  that  Prindle  gets  this 
clerical  work  done  for  nothing ;  Eay  gets  his  office,  his  fires,  his 
lights  and  stationery  free ;  lie  pays  no  rent ;  he  does  this  clerical 
work,  and,  in  return,  as  a  payment  for  that  work  thus  done,  he  gets 
his  oflSce  rent,  fire,  lights  and  stationery,  and  Judge  Prindle  turns 
around  and  refers  everybody  to  him  that  he  can ;  and  when  a  man 
comes  in  for  the  purpose  of  having  work  performed  by  the  surro- 
gate, the  surrogate,  without  the  knowledge  and  without  the  consent 
of  the  party,  turns  over  the  work,  has  it  actually  done  by  Ray,  arfd 
then,  in  the  settlement  of  the  accounts,  Ray's  charges  are  there, 
allowed,  taxed  and  ordered  paid  by  Horace  G.  Prindle.  There,  I 
say,  you  see  this  beautiful  system  at  work  in  the  surrogate's  office, 
as  practiced  by  this  respondent.  Is  this  Senate  prepared  to  say,  as 
matter  of  fact  and  matter  of  law,  that  conduct  such  as  this  is 
proper,  is  appropriate,  is  legitimate?  Is  it  prepared  to  dismiss  from 
this  accusation  Horace  G.  Prindle,  with  the  mark  of  senatorial 
approbation  of  such  conduct,  and  tell  him  to  go  back  to  the  county 
of  Chenango  and  continue,  as  he  has  heretofore  done,  that  noble 
work  of  raising  up  such  worthy  young  men  as  George  "W.  Ray  to 
the  practice  of  the  law  in  an  illegal  and  corrupt  way  ?  Now, 
whether  this  agreement  existed  as  a  direct  contract  made  between 
these  two  or  whether,  from  the  facts  as  they  took  place,  such  an 
arrangement  was  the  actual  result,  was,  in  fact,  the  direct  and  neces* 
sary  result  of  those  actions,  is  a  matter  of  entire  indifference  and 
perfectly  immaterial.  It  is  disgraceful,  degrading,  illegal  and  cor- 
rupt, in  whatever  aspect  it  may  be  viewed ;  view  it  as  you  please, 
either  as  a  direct  agreement  to  pay  Ray  out  of  this  patronage,  or  as 
the  necessary  result  of  a  course  of  conduct  practiced  by  each,  the 
conclusion  is  the  same ;  the  clerical  work  is  performed  by  Ray ;  the 
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clerical  salary  is  pocketed  by  Prindle ;  the  compeusation  to  Ray  for 
that  work  is  eked  out  of  the  different  estates  whicli  were  before  this 
respondent  for  administration.  There  is  no  escape  from  it,  gentle- 
men. There  it  stands  in  characters  of  living  light  to-day.  There 
in  that  record,  as  undying  as  this  provision  of  the  Constitution 
under  which  you  are  considering  this  case,  and  there  it  will  remain 
as  long  as  the  Constitution  itself  exists. 

Now,  senators,  this  respondent  has  l^een,  beyond  all  question  or 
controversy,  proved  guilty  of  these  actions  by  numerous  honest 
and  upright  witnesses,  and  you  are  to  decide  as  to  his  guilt  or  inno- 
cence, and  upon  you  will  rest  the  responsibility  and  not  anywhere 
else.  I  say  these  facts,  thus  proved  beyond  contradiction,  prove  the 
truth  of  several  of  the  articles  charged  against  this  respondent,  which 
it  will  be  unnecessary  further  to  allude  to  than  by  their  numbers.  I 
allude  to  charges  two,  twenty-three,  twenty-six,  twenty-nine,  thirty, 
thirty-one,  forty,  forty-one,  iifty-two  and  fifty-three,  and  they  also 
prove  the  truth  of  other  charges,  that  this  money  was  either  taken, 
illegally  and  unlawfully,  by  Prindlo  himself,  or  else  in  pursuance  of 
that  tacit  understanding  which  1  have  spoken  of,  and  paid  over  to 
Kay  as  compensation  for  the  clerical  work  which  he  had  performed 
for  the  respondent.  The  other  charges  to  which  I  thus  allude  are 
nineteen,  twenty-one,  twenty-two,  twenty-four,  twenty-five,  thirty- 
two,  thirty-three,  thirty-four,  thirty-five,  thirty-seven,  thirty-nine, 
forty-three  and  forty-six.  These  remarks,  I  say,  cover  all  these 
charges,  but  one  of  which  I  wish  to  allude  to,  and  that  is  charge 
number  fifty-two.  This  is  the  case  of  the  estate  of  Leonard 
Bowdish.  The  widow,  by  the  will  of  her  husband,  was  given,  for 
her  life,  certain  property,  and  after  her  death  that  property  was  to 
go  to  certain  heirs  specified  in  the  will ;  nephews,  I  believe,  of  the 
testator.  The  wife  was  made  the  executrix,  and  to  continue  as  such 
until,  from  disease,  she  became  physically  incapable  of  performing  . 
the  duties.  These  parties  (the  heirs)  came  from  Connecticut  and 
different  States  where  they  were  residing,  as  soon  as  they  heard  of 
their  uncle's  death,  to  see  what  provision  had  been  made  for  them, 
and  one  Charles  G.  Bowdish,  a  Methodist  minister,  and  a  nephew 
of  the  testator,  I  believe,  insisting  that  he  understood  that  the 
widow  claimed  her  husband,  at  his  death,  was  a  resident  of  the  State 
of  Ohio,  and  that  she  was  going  to  remove  there  and  retain  all  the 
property  herself,  in  her  own  right,  and  there  to  have  the  estate 
administered,  takes  proceedings  to  compel  the  probate  of  the  will, 
tod  such  proceedings  are  had  that  finally  the  will  is  proved,  and  let- 
ters  are  issued  to  this  Mrs.  Bowdish.     Now,  bear  in  mind,  she  has 
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the  right  to  the  use  of  every  dollar  of  that  property  during  her  life, 
and  yet  see  the  course  of  proceeding  in  this  surrogate's  office.  Ray, 
acting  under  the  retainer  of  Charles  Q.  Bowdish,  performs  different 
services,  and  brings  in  a  bill  which  he  procures  to  be  taxed  by  this 
respondent,  and  the  respondent  orders  this  widow  to  pay  that 
amount.  She  did  not  know  any  thing  about  the  business,  and  the 
amount  is  paid  by  her  under  the  supposition  that  it  is  right,  and  the 
proper  thing  to  be  done,  and  necessary  to  be  done  in  order  to  go  on 
with  the  administration  of  the  estate.  Just  look  at  that  bill  a 
moment.  Here  is  a  bill  presented  to  the  surrogate  in  regard  to 
which  I  charge  that  almost  every  individual  item  of  it  is  an  outrage, 
and  was  known  to  be  an  outrage  by  this  respondent  at  the  time  he 
taxed  it.  What  right  had  Charles  Gr.  Bowdish  to  come  in  here  and 
be  paid  for  his  expenses  in  coming  up  to  attend  the  funeral  of  his 
uncle ;  in  coming  up  to  attend  the  proceedings  taken  by  him  for  the 
purpose  of  having  that  will  proved  ?  What  right  had  George  W. 
Ray,  as  his  counsel,  to  charge  a  counsel  fee  for  different  services 
performed  by  him,  and  have  that  taxed  in  this  bill  and  paid  by  this 
widow  ?  What  right  had  Mr.  Ray  to  charge  for  his  traveling  ex- 
penses, going  down  here  and  there,  riding  up  and  down  through 
the  country  at  large  to  find  out  these  different  heirs,  and  make  ser- 
vice of  these  citations  upon  them  ?  You  look  in  vain  for  the  least 
shadow  of  authority,  satisfactory  or  otherwise  ?  If  these  proceed- 
ings had  been  taken  by  the  executor  named  in  the  will,  he  would 
have  been  (as  was  said  by  the  counsel  on  the  other  side,  and  which 
I  do  not  deny)  personally  liable  to  the  persons  that  he  employed  as 
counsel,  or  as  attorney ;  and  when  the  executor  came  to  the  final 
settlement  of  his  accounts,  the  amount  paid  by  him  for  the  services 
of  an  attorney  and  other  proper  expenses  of  administering  the 
estate,  would  be  put  in  the  bill  and  sworn  to,  the  items  given,  and 
passed  upon  by  the  surrogate,  on  that  occasion  of  the  final  account- 
ing. But  not  one  solitary  word  of  authority  is  found,  satisfactory 
or  otherwise,  for  the  taxation  of  this  bill  in  favor  of  a  party  who 
was  not  the  executor,  who  had  nothing  whatever  to  do  with  the  ad- 
ministration of  the  estate  any  more  than  I  had ;  and  who  assumes 
to  be  paid  his  traveling  expenses  incurred  in  proceedings  commenced 
by  himself  and  for  which  there  can  be  no  pretense  the  estate  was  at 
all  liable.  He  makes  the  business  of  attending  the  funeral  of  his 
uncle,  and  the  occasion  of  taking  these  proceedings,  an  occasion  for 
profit  to  himself,  or,  at  least,  an  occasion  to  take  away  any  expense 
that  he  may  have  incurred  in  attending  upon  the  funeral  of  that 
uncle.     He  unites  business  with  pleasure,  which  proves  the  reverend 
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parson  to  have  been  possessed  of  a  thrifty  and  a  frugal  mind.  Goes 
to  the  funeral  and  charges  for  the  expense  of  it?  And  that  item, 
thus  put  in,  is  taxed  by  this  respondent  as  a  right  and  proper  item  t 
I  say  every  one  of  those  items  was  an  outrage.  Mr.  Horace  Q. 
Prindle  had  no  right  to  act  as  the  almoner  of  the  estate  of  this  de- 
ceased party,  or  to  take  away  one  solitary  cent  of  the  property  of* 
this  woman  and  give  it  to  this  man,  or  to  his  attorney.  But  they 
say  the  heirs  were  all  satisfied.  Tesl  The  heirs,  that  is,  those 
other  nephews,  said  they  would  be  satisfied  with  whatever  arrange- 
ment Mr.  Charles  Bowdish  would  make,  and  yet  there  is  no  word 
of  proof  that  these  heirs  knew  one  word  as  to  the  amount  that  was 
paid  this  man,  or  that  his  traveling  expenses  in  attending  the 
funeral  were  paid  from  the  estate.  And  even  he  swears  himself 
that  he  don't  think  they  did.  But  there  is  no  proof  that  the  widow 
knew  the  charge  was  illegal,  and  was  yet  satisfied  to  pay  it  1 
So  here  is  the  bill,  taxed  by  this  gentleman,  every  item  of 
which  was  an  outrage,  and  which  he  had  no  legal  right  to  tax, 
and  the  absence  of  that  legal  right  he  was  well  aware  of. 
Mrs.  Bowdish,  a  widow,  ignorant  of  law,  is  ordered  by  this 
respondent  to  pay  this  bill,  which  he  knows  is  illegal,  to  Mr. 
Ray,  as  attorney  for  Charles  Bowdish,  and  iu  obedience  to  that 
order  she  does  pay  it.  Is  not  such  a  man  a  tit  occupant  of  the  sur^ 
rogate's  oSice?  Shall  such  conduct  receive  the  oflicial  approbation 
of  this  Senate  ?  Now,  I  will  take  up  this  charge  in  relation  to  the 
Barrows'  estate.  What  was  that  ?  Here  in  the  first  place  you  will 
find  an  estate  left  by  a  testator  not  to  exceed  in  value  some  $3,000. 
You  find  that  he  bequeathed  certain  legacies  to  certain  corporations 
or  charities,  as  my  friend  calls  them.  There  is  not  enough  personal 
property  to  pay  those  legacies.  The  executor  of  the  w^ill  goes  to  the 
surrogate  to  have  the  will  proved  ;  the  surrogate  tells  him  there  is 
no  power  in  this  will  given  to  the  executor  to  sell  this  estate  ;  you 
will  have  to  apply  to  the  Supreme  Court  for  permission  to  sell  it. 
What  did  the  executor  say  ?  Well,  whatever  is  right  to  be  done  here, 
I  want  done  ;  one  of  the  heirs  to  this  property  is  not  very  well  satis- 
fied, and  I  must  go  strictly  by  the  law,  and  whatever  is  necessary  to 
be  done  it  must  be  done  ;  and  he  inquires  into  the  amount  of  expense 
that  will  be  necessarily  incurred  in  that  performance.  The  surro- 
gate tells  him  bringing  suits  in  the  Supreme  Court  is  pretty  expen- 
sive business ;  it  may  cost  him  a  hundred  dollars.  Well,  says  the 
executor,  whatever  is  necessary  go  on  and  do.  Under  that  retainer  he 
goes  on  and  commences  an  action  for  the  purpose  of  asking  the  leave 
of  the  Supreme  Court  to  sell  this  real  estate  to  pay  the  legacies,  any 


1190  PROCEEDINGS  IN  THE 

lawyer  woald  think  that  was  a  pretty  simple  case;  one  that 
did  not  require  any  vast  deal  of  research,  or  any  vast  deal  of  legal 
ability  to  successfully  carry  to  an  issue.  Here  is  the  complaint  at 
page  360.  It  was  a  simple  complaint  setting  out  the  will ;  the  fact 
that  the  man  is  dead  ;  the  fact  as  to  the  amount  of  personal  property ; 
-as  to  the  real  estate ;  describes  the  real  estate ;  says  there  is  not  suffi- 
cient personal  property  to  pay  these  legacies,  and  then  asks  tliat  the  real 
estate  may  be  sold  for  the  purpose  of  paying  these  different  legacies ; 
and  that  the  executor  distribute  the  proceeds  of  said  will,  after 
deducting  the  costs  and  expenses  of  this  action,  to  the  legatees  under 
said  will.  George  W.  Ray  is  now.  put  forward  as  the  attorney  for 
the  defendants  and  he  procured  their  authority,  under  which  he 
appears  as  defendant's  attorney  and  simply  puts  in  the  following 
answer,  a  model  of  legal  learning.  Something  that  must  have  taken 
him  days- to  concoct.     Let  me  read  it : 

[TiTLB  OP  THE  Cause.] 

'^  The  defendants  above  named  answer  the  complaint  of  the  plain- 
tiff in  the  above  action,  and  admit  that  the  same  is  true,  and  each  and 
every  allegation  therein  contained,  and  these  defendants  hereby 
consent  that  the  plaintiff  have  the  relief  and  judgment  demanded  in 
said  complaint." 

That  was  the  high  and  responsible  position  occupied  by  Mr. 
George  W.  Ray.  He  comes  in  and  gracefully  makes  his  bow  and 
says,  take  what  the  complaint  asks,  which  we  admit  to  be  true ;  and 
I  admit  there  was  great  legal  learning  there,  or,  as  Capt.  Cuttle 
said  of  Jack  Bunsbee's  opinion,  there  were  '*  solid  chunks  of  wisdom." 
It  must  have  taken  him  days  and  weeks  and  the  burning  of  mid- 
night oil  to  have  got  the  necessary  legal  learning  to  have  drawn  up 
that  magnificent  specimen  of  a  pleading.  Then  what  is  donet 
They  stipulate  that  this  action  be  heard  at  the  circuit  and  special 
term  of  the  Supreme  Court,  and  that  the  plaintiff  have  judgment 
for  the  relief  demanded  in  the  complaint.  Another  occasion  for  the 
use  of  the  great  and  exhaustive  legal  learning  of  this  profound  jurist. 
Under  that  stipulation,  he  goes  to  the  circuit  and  obtains  an  order, 
and  what  is  that  order  ?  That  order  is  found  at  page  366,  precisely 
in  accordance  with  the  terms  of  the  complaint,  except  it  adds, 
"that  out  of  the  proceeds  of  said  sale,  the  said  plaintiff,  as  such 
executor  aforesaid,  pay  the  costs,  charges  and  expenses  of  this  suit 
and  of  said  sale ;  the  whole  of  which  is  not  to  exceed  the  sum  of 
$360."  And  then,  when  he  draws  the  judgment,  he  forgets  to  put 
in  that  judgment,  "  the  whole  of  which  is  not  to  exceed,"  and  directs 
the  payment  of  $350.    Such  sum  shall  be  paid,  that  exact  sum,  and 
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the  balance,  after  paying  this  money,  will  be  distributed,  etc.  Here 
is  an  action  involving  less  than  $1,000,  or  about  thi^sum  ;  a  default 
taken  and  judgment  had  by  stipulation,  and  the  costs  are  $350. 
Kow,  what  language  is  fit  to  characterize  this  transaction  ?  I  feel 
myself  unable  to  fitly  characterize  it.  In  the  first  place,  we  find  this 
man  acting  as  surrogate,  accepting  a  retainer  not  thrust  upon  him  ; 
for  you  will  see,  by  the  testimony  of  the  executor  himself,  that  it  is 
almost  in  the  nature  of  a  grabbing  out  on  the  part  of  the  respondent 
to  get  hold  of  the  case  as  attorney.  We  find  him  in  that 
way  violating  a  statute  passed  in  regard  to  just  such  a  case. 
It  absolutely  prohibited  him  from  acting  in  such  a  capacity  in  a 
case  where  the  executor  for  whom,  or  against  whom  he  acted  as 
counsel  had  to  have  his  accounts  audited  by  this  surrogate.  He 
pleads  ignorance  of  that  law ;  I  will  come  to  that  in  a  moment.  He 
starts  out  then  with  a  violation  of  the  statute.  He  starts  out  as  the 
violator  of  a  statute  plain,  unambiguous  and  certain  in  its  meaning, 
and  he  then  comes  to  the  Supremo  Court  and,  as  the  proof  shows, 
commits  a  gross  fraud  upon  the  court  by  the  entry  of  an  order  in  the 
terms  that  order  is  entered  in.  Judge  Boardman  was  placed  on  the 
stand  here,  and  he  was  asked  if  he  had  any  recollection  of  any  order 
of  that  kind  ever  having  been  granted  by  him,  and  he  said  he  had  none. 
He  was  asked  if  it  was  his  practice  ever  to  look  at  or  to  question  the 
contents  of  an  order  which  was  assumed  to  be  drawn  up  in  pursuance 
of  a  stipulation  to  that  effect.  He  said  "  1  do  not ;  it  is  not  my  cus- 
tom or  habit  to  take  any  notice  whatever  of  the  contents  of  an  order 
where  the  party  applying  for  it  says  it  is  by  virtue  of  a  stipulation 
signed  by  the  attorney  for  both  parties,  where  both  parties  are  of 
age."  He  goes  further  and  says,  "  not  only  do  I  so  judge,  on  account 
of  my  uniform  habit,  but  when  I  look  at  this  order  now  I  come  to  the 
same  conclusion  from  an  inspection  of  its  contents,  for  I  regard  it  as 
an  unfit  and  improper  order,  and  one  which  if  my  attention  had 
ever  been  called  to  it,  or  I  had  known  of  its  contents,  I  never  should 
have  granted.  Why  ?  Because  the  costs  therein  granted  are,  in  my 
judgment,  not  allowable  by  any  law  or  any  statute  in  this  State." 
Therefore  you  find  this  man  who  is  gracing  and  adorning  the  bench 
of  Chenango  county,  going  to  a  special  term  of  the  Supreme  Court 
and  taking  an  order  Jy  virtue  of  a  stipulation^  where  the  stipulation 
itself  don't  give  him  that  right,  and  where  the  attention  of  the 
judge  is  never  called  to  its  contents  and  from  the  contents 
of  the  order  itself  as  now  shown  him,  the  judge  says,  I  am 
sure  I  never  should  have  granted  such  an  order,  if  my  attention 
had  been  called  to   it.    Kow,  as  matter  of  fact,  was  his  attention 
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'jailed  to  it?    The  jndge  says  not;  from  Ins  uniform  course  Le 
says  not ;  from  the  contents  of  the  order  he  says  not.     Horace  G, 
Prindle  was  called  upon  that  stand.     Bear  in  mind,  gentlemen,  this 
charge  is  not  one  of  those  which  the  counsel  might  speak  of  as  "  the 
different  small  minutm  of  the  case."     The  counsel  alluded  to  it  in 
his  remarks,  here,  as  one  of  the  important  charges  in   this  list  of 
charges,  so  that  Judge  Prindle,  when  he  failed  to  make  any  explana- 
tion of  his  conduct  herein,  when  on  the  stand  and  engaged  in  explana- 
tions generally,  failed,  not  on  account  of  inadvertence,  not  on  account 
of  his  attention  not  being  upon  this  charge,  but  he  failed  to  explain 
because  he  could  not.     Because  he  dared  not  swear  that  the  attention 
of  Judge  Boardman  was  ever  brought  to  that  question  of  costs  at  all. 
Never !     If  that  order  had,  in  fact,  been  granted  by  the  approval  and 
with  the  knowledge  of  Judge  Boardman  ;  if  his  attention  had  bden 
called  to  that  fact  by  Judge  Prindle,  at  that  term,  would  not  he  have 
stated  it,  when  on  that  stand,  advised  and  guided  as  he  was  by  three 
able  and  astute  counsel,  and  himself  a  lawyer  of  years'  standing? 
Three  counsel,  here,  who  knew  that  that  was  one  of  the  important 
charges  contained  in  this  case.     One  of  the  chief  charges  made,  that 
that  order  was  obtained  under  such  circumstances  as  to  make  it  a 
legal  fraud  upon  the  court,  if  I  say,  the  fact  were  true,  that  he  had 
called  the  attention  of  the  court  to  that  order ;  if  the  court  itself,  in 
making  that  order,  had    known   what   its  contents  were,  would 
not  Judge  Prindle^  on  that  stand  tfiere^  have  so  testified  to  youj 
gentleme^iy  and  let  it  he   known  whether  in  fad  he  did  do  that 
or  not?    No  question  about  it!    It  was  only  because  in  honest 
truth   he  could  not.     It  was   only  because  if  he  thus  stated,  he 
would  be  swearing  to  what  was  unquestionably  false,  that  he  failed 
to  make  any  remark,  failed  to  throw  any  light  whatever  upon  that 
question,  and  left  it  without  one  word  of  comment  or  explanation. 
Why,  gentlemen,  the  law  in  this  State,  and  it  is  natural  common 
sense  that  will  be  approved  by  every  man  of  intelligence  enough  to 
know  what  law  ought  to  be,  in  some  cases,  it  is  the  law  in  this  State 
that  where  a  party  has  it  in  his  power  to  produce  evidence  which  if 
given  might  tend  to  his  benefit,  and  he  fails  to  do  it,  every  presump- 
tion is  against  him,  and  it  is  presumed  that  the  evidence,  if  produced, 
would  injure  instead  of  benefit  him.     This  was  decided  substantially 
in  the  case  of  The  People  v.  Gordon^  33  N.  T.  501,  and  it  is  com- 
mon  sense.    If  this  man  had  obtained  that  order  by  giving  to 
Judge  Boardman  notice  of  its  contents — if  Judge  Boardman,  with 
notice  of  those  contents,  had  said  that  is  the  proper  order,  and  the 
costs  in  this  case  are  legal  costs.  Judge  Prindle  would  have  been  the 
first  on  that  stand,  and  in  his  testimony  would  have  said,  I  obtained 
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that  order,  it  is  true,  but  I  obtained  it  from  Judge  Boardman,  him- 
self, who  knew  the  facts  and  the  contents  to  which  he  assented.  No, 
sir.  There  was  the  fraud  I  No  such  assent  was  ever  in  fact  obtained. 
Ah,  but  says  the  counsel,  learned  in  the  law,  he  was  acting  as  a 
counselor  and  not  as  a  judge ;  you  cannot  touch  him  for  that  busi- 
ness, fraud  though  it  is ;  you  must  let  him  alone.  Is  this  Senate 
prepared  to  agree  to  any  such  monstrous  doctrine  ?  That  a  man 
under  such  circumstances,  acting  the  part  of  a  common  cheat,  guilty 
of  conduct  that  would  richly  merit  his  being  disbarred,  is  to  escape 
the  penalty  for  such  misconduct,  because  forsooth  it  was  done,  not  in 
his  official  capacity,  but  in  his  capacity  as  an  attorney  and  counselor 
at  law)  Is  it  possible  that  this  Senate  is  prepared  to  say  that 
a  man  guilty  of  such  an  act  — a  man  guilty  of  an  act  which 
richly  merits  his  being  thrown  over  the  bar,  is  to  receive  the 
indorsement  of  this  Senate  as  a  fit  and  proper  man  to  occupy 
the  high  position  of  the  chief  judicial  officer  of  the  county  of 
Chenango?  If  you  do,  as  I  said  before,  gentlemen,  the  responsi- 
bility is  with  you.  Now,  what  comes?  Having  obtained  that  order 
by  fraud;  having  violated  the  statute,  in  the  first  place,  in  order 
to  act  as  attorney,  he  comes  back,  and  the  very  first  thing  he  does  is 
to  write  to  this  man  ^*  sign  this  deed  and  send  me  the  money."  Send 
me  the  money  I  Having  procured  that  order  by  fraud,  he  obtains 
the  money  by  virtue  of  the  same  fraudulent  order,  for  the  executor 
paid  that  money  pursuant  to  its  provisions,  and  put  the  amount  of  such 
payment  in  his  accounts,  and,  then,  Horace  G.  Prindle  steps  forth 
clothed  in  his  judicial  ermine,  sitting  there  as  an  officer  of  justice,  and 
passes  upon  that  account  as  a  proper  payment  made  by  the  executor 
to  Horace  G.  Prindle  as  counselor  at  law.  Horace  G.  Prindle  as  sur- 
rogate passes  upon  an  account  of  an  executor  who  has  paid  that 
account  under  an  order  fraudulently  procured  by  Horace  G.  Prindle 
as  counselor  at  law ;  and  then  the  same  Prindle  passes  upon  that 
account  in  his  own  favor.  Prindle  the  surrogate  passes  upon  the 
account  of  Prindle  the  lawyer  I  Can  any  thing  be  more  degrading? 
Can  any  thing  be  more  utterly  disgraceful?  Can  any  thing  quicker 
soil  the  purity  of  the  judicial  ermine  than  for  the  Senate  of  the  State  of 
New  York,  under  these  circumstances,  with  this  proof  uncontradicted, 
to  decide  that,  notwithstanding  this  man  appears  in  characters  black 
as  midnight ;  notwithstanding  he  appears  here  as  a  man  who  procures 
an  order  by  fraud,  and  passes  upon  the  accounts  of  an  executor  who 
pays  the  money  himself  under  that  order ;  yet,  he  is  a  fit  and  proper 
man  to  hold,  and  continue  to  hold  the  office  of  county  judge  and  sur- 
rogate of  Chenango  county  for  the  following  six  years  ?   What  a  high 
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sense  of  official  responsibility  will  attach  to  other  judges  when  they 
see  such  conduct  as  this  not  only  fail  to  receive  the  condemnation  of 
this  high  tribunal,  but  absolutely  and  in  effect  its  approbation. 
This  excuse  in  regard  to  his  being  ignorant  of  the  law  is  no  excuse, 
as  was  aptly  read  to  you  by  my  associate  in  his  summing  up  here  the 
other  day,  from  the  remarks  of  Senator  Gibson,  one  of  the  most  distin- 
guished and  honorable  gentlemen  who  occupied  the  position  of  a 
member  of  the  Senate  upon  the  trial  of  Judge  Smith.  Ignorance 
of  the  law  is  no  excuse.  He  is  bound  to  know  the  law.  He  sap 
Judge  Boardman  did  not  know  the  law.  Judge  Boardman  was  not 
surrogate,  and  he  was  not  bound  to  know  the  law  upon  that  point, 
unless  Judge  Boardman  should  violate  it ;  and  if  Judge  Boardman 
should  violate  the  law,  then  he  would  have  been  amenable  to  its  pro- 
visions, and  his  ignorance  wduld  be  no  excuse.  He  violated  no  law 
(Judge  Boardman)  when  these  parties,  the  surrogates,  if  ever  there 
was  such  another  instance,  practiced  before  him  as  attorney  and  coun- 
selor for  executors  over  whose  accounts  the  surrogates  had  control 
The  statute  was  aimed  at  the  surrogates,  not  at  the  Supreme  Court. 
The  statute  was  aimed  at  these  men  to  prevent  their  dging  that 
business.  It  didn't  read  that  the  Supreme  Court  shall  prevent  sudi 
illegal  actions ;  it  read  that  no  surrogate  shall  perform  this  duty ;  no 
surrogate  shall  thus  act,  and  it  was  the  bounden  duty  of  this  surro- 
gate to  know  that  this  law  existed  ;  that  it  was  in  plain,  unmistakable 
characters  in  the  beginning  of  that  book,  which  is  the  alpha  and 
omega  to  surrogates  in  this  State,  "Dayton  on  Surrogates,"  and 
yet  he  says  he  is  ignorant  of  the  law.  But,  admit  that  he  was  igno- 
rant of  the  law,  yet  a  man  who  was  fit  to  act  in  the  capacity  of 
judge  of  a  county  court  would  naturally  refuse  to  occupy  such  a 
position  as  this  man  sought  to,  and,  in  fact,  did  occupy  in  this  case. 
Why,  what  is  the  reason  of  it  ?  A  ,man,  when  he  takes  a  suit  as 
attorney  or  counsel  for  or  against  an  executor,  when  as  surrogate 
he  has  jurisdiction  over  his  accounts,  knows  perfectly  well  that  he  is 
to  pass  upon  those  accounts  in  his  judicial  capacity ;  and  common 
decency,  confmon  intelligence,  common,  integrity,  would  admonish 
him  to  refuse  to  occupy  such  a  position :  He  would  say  I  refuse  to 
act  as  an  attorney  or  counsel  for  or  against  any  executor  over  whose 
accounts  I  must  necessarily  have  jurisdiction,  and  upon  whose  final 
accounting  I  must  necessarily  pass  upon  the  question  of  the  amount 
and  propriety  of  payment  made  to  me  by  this  very  man.  I  say  it 
don't  require  a  statute  I  The  merest  dictates  of  common  integrity 
would  at  once  suggest  the  absolute,  unalterable  impropriety  of  any 
man,  under  such  circumstances,  assuming  to  act  as  an  attorney  or 
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counsel  and  charge  for  his  services,  and  then  as  surrogate  audit  that 
acconnt;  as  judge  in  his  own  case.    But  the  counsel  says  it  don't 
appear  that  he  did  this  corruptly !    How  is  corruption  to  be  proved 
bnt  bj  surrounding  circumstances  in  ninety-nine  cases  out  of  a  hun- 
dred ;  how  can  you  show  it  but  by  proof  of  the  circumstances  sur- 
rounding the  action  itself,  and  from  which,  as  common,  ordinary, 
honest,  intelligent  men,  you  are  to  judge,  as  matter  of  fact,  whether 
that  action  was  or  was  not  in  itself  corrupt,  unlawful  and  illegal  ? 
You  prove  it  in  that  way  and  no  other.     Is  there  any  doubt,  from 
the  proof  on  this  question,  as  to  a  corrupt  intent  existing ;  do  not 
these  charges  show  beyond  all  question  the  utter  and  entire  unfit- 
ness of  this  man  to  act  as  a  judicial  officer  upon  the  bench  of  that 
county,  whose  inhabitants  he  has  by  his  conduct  disgraced  and  de- 
graded ;  does  this  Senate  uphold  such  action ;  are  you  prepared  to 
stamp  with  the  stamp  of  your  judicial  sanction  the  conduct  of  a 
man  in  obtaining  an  order  by  corrupt,  illegal  and  fraudulent  moans, 
in  procuring  an  executor  to  pay  him  the  amount  mentioned  in  the 
order  obtained  under  these  circumstances ;  and  then,   as  surrogate, 
passing  upon  the  accounts  of  that  executor  ?    Never  will  I  believe 
that  you  can  come  to  this  conclusion  until  I  see  it  written  in  con- 
clusive characters  in  the  record  of  this  Senate.     But,  take  one  other 
charge ;  take  the  seventeenth,  the  case   of    Mrs.  Esther  Kussell. 
Now,  the  learned  counsel  on  the  other  side,  when  he  addressed  the 
Senate    upon  this  subject,  assumed  to  treat  the  conduct  and  the 
testimony  of  this  woman  with  marked  levity  and  with  great  (as  he 
supposed)  humor  and  wit.     I  confess  it  rather  smote  upon  my  feel- 
ings*; it  jarred  upon  my  ideas  of  propriety,  to  make  the  charge  in 
this  case,  as  proved  by  this  testimony,  one  of  levity  and  laughter, 
or  an  opportunity  for  the  display  of  wit  and  humor.     What  is  the 
fact  I     You  find  this  woman   sixty-eight  years  old,  a  widow ;  she 
comes  to  the  surrogate's  office  for  the  purpose  of  having  the  will  of 
her  husband  proved.     I  don't  care  whether  she  was  married  to  a 
second  husband  in  five  days  or  in  five  minutes  after  that  transac- 
tion occurred.     The  question  will  be  in  r^ard  to  what  the  transac- 
tion itself  was  at  that  particular  time.    She  has  a  little  estate  left 
her   by  her  husband ;  she  has  a  few  hundred  dollars  in  United 
States  bonds,  and  she  brings  those  bonds  with  her,  her  grandson 
accompanying  her  to  the  office  of  this  surrogate  upon  the  occasion 
when  this  will  was  proved.     She  goes  in  there,  and  this  business  is 
transacted,  and  the  will  proved.     You  will  notice  what  great  stress 
was  laid  upon  the  fact,  as  made  by  the  learned  counsel  for  the  re- 
spondent, to  impress  upon  the  minds  of  senators  that  this  judicial 
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proceeding  had  aetuallj  closed  before  the  transaction  in  qneetion 
commenced.     He  wants  to  show  that  the  papers  had  been  written  ; 
that  all  the  legal  and  technical  formality  necessary  for  the  proof  of 
the  will  had  been  gone  through  with ;  that  the  judicial  part  of  the 
performance  had  closed  ;  that  justice  had  descended  from  its  bench  ; 
and  that  then  was  a  fitting  opportunity  for  greed  to  stand  in  its 
place  and  assume  the  general  features  and  perform  the  same  role 
that  appertains  to  the  Shylocks  all  over  the  world.     I  will  allow 
him  the  benefit  of  that  argument.   1  care  nothing  whatever  whether 
in  fact  the  legal,  technical  formalities  of  that  occasion  had  been  gone 
through  with.     It  matters  not,  in  my  view  of  this  case,  whether  the 
last  S^  t "  had  been  crossed,  and  the  last  "  i "  dotted,  and  the  last 
seal  placed  upon  the  document,  and  the  document  itself  duly  deliv- 
ered into  the  hands  of  this  woman.     I  say  1  care  not  if  all  those 
formalities  had  been  concluded,  at  the  time  when  this  transaction 
itself  took  place.     Look  what  it  was  ;  look  upon  the  occasion  ;  look 
upon  the  circumstances' as  they  actually  did  transpire,  and  then  tell 
me,  gentlemen,  whether  that  is  a  fit  and  proper  and  honest  transac- 
tion?   While  this  old  lady  was  there  with  her  grandson  for  the 
purpose  of  having  that  will  proved ;  when  the  legal  and  technical 
formalities  necessary  for  that  purpose  had  been  gone  through  with  ; 
while  the  judicial  atmosphere  was  still  around  her ;  while  Horace 
G.  Prindle  was  still  occupying  before  her  eyes  the  position  of  her 
superior  (as  she  says),  clothed  with  the  judicial  ermine,  with  the 
very  atmosphere  of  justice  still  upon  him  and  still  surrounding  him, 
as  the  surrogate,  the  great  store-house  (as  this  poor  woman  expresses 
it)  of  learning  and  of  knowledge,  sufficient  for  herself  and  all  other 
widows  ;  there,  and  under  these  circumstances,  at  that  time,  this  man 
cooly  and  calmly  cheats  her  out  of  one  hundred  and  forty  odd  dollars. 
That  was  done  by  Prindle  as  the  individual,  they  cry,  not  by  Prindle 
as  the  judge.     Prindle  as  the  individual  and  Prindle  as  the  judge 
are  one  and  the  same  man.     Prindle  as  the  individual  cannot  be 
unfit  or  immoral,  and  Prindle,  at  the  same  time,  be  an  honest  and 
upright  judge,  a  man  of  judicial  integrity ;  the   two   things  are 
incompatible,  as  far  apart  as  the  north  is  from  the  south,  as  antago* 
nistic  as  fire  is  to  water.    But,  says  Mr.  Prindle,  I  never  took  that 
money  from  her  without  her  knowing  that  those  bonds  were  at  a  pre- 
mium ;  I  told  her  that  the  bonds  were  at  a  premium,  but  she  wanted 
them  that  day.     Now,  she  denies  that ;  and,  upon  the  question  of 
who  should  be  believed,  Mrs.  Russell  or  Horace  G.  Prindle,  I  think 
that  this  Senate  will  take  the  version  of  Mrs.  Russell ;  she  denies 
that  he  ever  told  the  bonds  were  at  a  premium ;  she  says  that  she 
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knew  before  she  went  there,  she  had  understood  the  bonds  were  at 
a  premioni,  but,  when  she  went  there,  under  the  circumstances  in 
which  she  was  placed,  she  forgot  about  the  premium ;  she  forgot 
aboat  that  matter  entirely ;  she  was  a  little  scared,  being  in  the 
presence  of  this  high  judicial  officer,  this  store-house  of  learning ; 
she  was  a  little  scared  at  this  fact,  and  the  fact  of  the  bonds  being 
at  a  premium,  for  the  moment,  and  temporarily,  entirely  escaped 
her  mind.  This  man,  under  these  circumstances,  takes  that  occa- 
sion to  overreach  her;  takes  that  occasion,  at  that  time,  in  that 
place,  to  purchase  those  bonds  at  par,  when  he  knows  there  is  a 
premium  on  them,  although  he  relates  now  he  did  not  know  the 
exact  amount.  Why  should  she  sell  this  property  at  less  than  the 
premium?  Her  grandson,  it  is  not  pretended  was  going  west 
under  four  or  five  days.  It  is  not  pretended  but  what  she  could 
have  gone  right  to  this  bank  (and  she  says  she  knew  it  afterward), 
and  sold  these  bonds,  and  the  bank  would  have  given  her  within 
one-half  per  cent  of  the  price  the  bonds  were  selling  for  in  New 
York  at  that  time.  She  knew  it,  and  yet,  under  these  circumstan- 
ces, this  respondent  would  have  you  believe  that  this  woman  in- 
sisted on  selling  these  bonds  at  par,  and  she  did  not  want  to  wait. 
Did  such  a  transaction  ever  take  place  in  the  whole  course  of  human 
existence?  Here  is  a  common  country  woman,  a  woman 
with  not  an  overplus  of  this  world's  goods,  a  woman  to  whom  a 
dollar  looks  as  large  as  it  does  to  any  human  being  on  the  top  of  the 
earth  ;  she  comes  there,  and  this  man  tells  her  these  bonds  are  at 
a  premium !  Well,  I  want  to  sell  them,  she  says.  I  can't  give  you 
the  premium,  he  replies.  No  matter,  she  rejoins,  I  will  sell  them  ; 
I  will  sell  them  to  you  at  par.  If  he,  in  fact,  had  told  her  those 
bonds  were  at  a  premium,  her  question  would  immediately  have 
been,  what  premium  ?  how  much  ?  Wouldn't  she  naturally  say  so  ? 
Would  she  not  have  said,  I  will  find  out  if  these  bonds  are  at  a 
premium,  I  don't  want  to  sell  them  for  less  than  they  are  worth,  if 
I  can  get  these  bonds  at  nine,  eight,  five,  or  one  cent  above  the  par 
value,  I  don't  want  to  sell  them  for  less.  Would  not  she  have  said, 
cannot  we  find  out  how  much  this  premium  is ;  can  it  not  be  deter- 
mined anywhere  ?  But  no  I  On  this  statement,  he  tells  her  these 
bonds  were  at  a  preminm,  and  yet  she  never  inquired  how  much, 
never  asked  him  to  give  her  the  amount  of  that  premium,  and 
quietly,  entirely  satisfied,  sells  those  bonds  to  this  man  with  the 
knowledge,  imparted  to  her  at  that  time,  that  they  were  at  a 
premium  I    That  transaction  never  took  place  since  the  sun  shone. 
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There  is  not  an  intelligent  man  within  the  sound  of  my  voice  who 
believes  for  one  moment  that  this  respondent  informed  Mrs.  Rossell 
that  the  bonds  were  at  a  premium,  or  that  she,  knowing  that  that 
premium  could  be  had  by  stepping  across  the  street,  quietly,  with 
entire  satisfaction,  gave  to  him  the  amount  of  that  premium,  and 
sold  the  bonds  at  par.  It  is  just  this  story  that  this  respondent  asks 
you  to  believe.  I  think  that  shows  a  little  of  his  character.  It 
shows  that,  under  circumstances  where  he  is  occupying  the  very  seat 
of  justice,  surrounded  by  its  atmosphere,  and  with  his  judicial 
ermine  upon  him,  he  is  ready  and  willing  to  overreach  and  practice 
a  low,  cunning,  mean  fraud  on  a  poor  old  woman  who  comes  there 
for  his  judicial  action  upon  her  case,  and  when  charged  with  his 
fraud,  he  says  the  last  "  t"  had  been  crossed,  the  last  "  i "  had  been 
dotted  in  the  formal  proof  of  that  will ;  I  ceased^  at  that  very  in- 
stant that  I  placed  the  seal  of  the  Surrogate's  Court  to  that  paper, 
to  be  surrogate ;  I  descended  from  my  position  as  surrogate,  and  as 
a  man  I  had  a  right  to  this  fruit  of  my  cunning  and  her  simplicity! 
He  takes  twelve  dollars  from  her  also  (which  was  illegal)  when  she 
comes  there  to  have  the  will  proved.  He  don't  deny  that.  He  says 
he  did  not  enter  it  in  his  cash  book,  therefore  he  don't  remember 
that  she  ever  paid  it;  thinks  she  did  not,  but  won't  say  any  thing 
stronger  than  that ;  and  yet  another  time  he  swears  that  he  kept  no 
cash  book  of  the  amount  of  fees  received  during  the  time  he  held  his 
position  as  surrogate.  He  don't  think  that  she  ever  paid  him  this 
twelve  dollars,  because  it  is  not  entered  in  his  cash  book,  and  at 
another  time  swears  he  did  not  keep '  any  cash  book  at 
all  in  which  he  entered  such  fees.  Now  you  see  the  capacity  of 
this  man  for  high  integrity,  and  honest,  incorrupt  conduct.  Swea^ 
ing  to  a  state  of  facts  which  no  man  in  this  Senate  can  believe  for 
one  moment  as  the  true  and  correct  one,  and  giving  as  a  reason  why 
a  certain  sum  of  money  was  not  paid  him,  that  it  was  not  entered 
in  his  cash  book,  and  yet  at  another  time  swearing  that  he  kept  no 
cash  book  at  all  for  the  entry  of  these  very  fees  which  this  paymaqt 
formed  apart  of! 

Then  the  next  charge  I  come  to  is  this  of  the  Greene  railroad. 
I  shall  not  refer  to  that ;  it  has  been  refeired  to  already,  and  at 
length,  by  my  colleague,  in  his  opening,  and  the  defense  made 
by  the  other  side;  and  I  regard  it  as  one  that  is  proper 
apd  entirely  legitimate  to  leave  with  the  judgment  of  this  Senate 
without  any  further  remarks  on  my  part.  Also  the  next — this  other 
railroad  charge.  I  shall  leave  that,  also,  because  I  see  that  my  time 
is  coming  to  a  conclusion  here  that  I  had  marked  out  for  myself 
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and  I  do  not  wish  to  trespass  upon  the  time  of  the  Senate  one 
moment  nnnecessarily.  There  is  another  charge  in  regard  to  the 
refnsal  to  draw  papers  that  don't  appear  to  be  denied  or  excused ; 
that  is,  the  fourth  charge.  The  seventh  is  the  charge  proved  by 
Mr.  Murpliy.  I  shall  not  refer  to  that,  either.  The  Senate  will 
have  to  look  at  these  things  themselves,  because  I  see  it  will  be 
utterly  impossible  for  me  to  go  through  with  the  amount,  even,  I 
had  intended,  without  trespassing  more  on  your  time  than  I  tliink 
is  proper,  or  than  you  would  listen  to  me  if  you  would  stay  here. 
I  have  no  desire  to  trespass  one  moment  in  presenting  my  view  of 
this  case.  But  there  is  one  other  charge  that  I  desire  to  refer  to, 
and  which  I  think  it  is  necessary  for  me  to  refer  to,  seeing  the  coun- 
sel for  the  other  side  took  up  so  much  time  in  regard  to  it,  and  that 
is  this,  in  relation  to  the  fees  which  Judge  Prindle  returned,  and  to 
the  manner  of  the  return  which  he  made. 

Senator  Pebby —  Will  you  allow  me  to  ask  you  a  question  ?  I 
understand  your  argument  in  relation  to  the  charges  which  are  made 
by  this  clerk  —  by  Mr.  Ray,  the  clerk  —  proceeds  upon  the  assump- 
tion that  the  serviced  which  he  rendered  in  filling  up  those  blanks 
was  a  part  of  the  official  duty  of  the  surrogate  ? 

Mr.  PfiCKHAM — Some  of  them  were;  yes,  sir. 

Senator  Perry  —  Assuming  that  Mr.  Ray  was  a  clerk  in  the  surro- 
gate's office — assuming  that  fact  —  and  that  the  drawing  of  petitions 
and  filling  of  blanks  was  a  part  of  the  official  duty  of  the  surrogate, 
do  you  still  contend  that  the  suffering  of  Mr.  Ray,  by  the  respond- 
ent, to  draw  these  papers,  and  receive  the  proper  charges  therefor, 
is  such  an  act  of  official  corruption  and  malfeasance  in  office,  on  the 
part  of  the  respondent,  as  to  call  for  his  removal  from  office  on  the 
part  of  the  Senate  ? 

Mr.  Peckham  —  Unquestionably  and  undoubtedly.  I  answer  to 
that  without  the  least  hesitation  whatever.  He  violates,  under  those 
circumstances,  the  express  provision  of  the  statute  which  he,  himself, 
acknowledges  that  he  knew  ;  a  statute  which  prohibited  the  clerk  of 
a  surrogate  from  practicing  before  that  surrogate  at  all.  These  mat- 
ters are  matters  which  are  practiced  before  the  surrogate.  Drawing 
these  papers  is  drawing  papers  which  are  to  come  before  the  surro- 
gate for  his  judicial  interpretation,  and  for  his  judicial  action ;  and 
if,  under  those  circumstances,  acting  as  clerk  of  the  surrogate,  he 
charges  these  fees  and  performs  these  services,  it  is  illegal,  a  corrupt, 
a  disgraceful  and  a  degrading  exhibition  of  affairs. 

Mr.  Pbindlb — If  that  had  been  done  by  some  person  else,  a  law- 
yer, would  it  have  been  practicing? 
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Mr.  Peckham  —  Most  undoubtedly  it  would  have  been  practicing 
if  done  by  any  person  as  a  lawyer,  or  if  done  by  the  clerk  of  the 
surrogate.  You  cannot  escape  by  any  such  technicality  as  that. 
Practicing  in  the  court  of  a  surrogate,  or  appearing  there  in  the 
character  of  one  who  is  doing  something  connected  with  the  surro- 
gate's court,  for  another  person  other  than  his  own  individual  self,  is 
practicing  in  such  court ;  and  if  while  a  clerk,  while  occupying  that 
position,  he  assumes  to  appear  before  the  surrogate  in  the  place  and 
stead  of  other  persons,  upon  matters  that  are  legitimately  brought 
before  a  surrogate  as  he  is  holding  a  surrogate's  court,  I  say,  that  if 
under  such  circnmstances  he  does  not  practice  before  the  surrogate, 
nobodj'  practices  before  a  surrogate,  and  there  cannot  be  any  such 
thing  as  practicing  in  a  surrogate's  court.  The  surrogate,  while  he 
does  these  things,  holds  a  court.  He  is  a  court,  and  these  papers 
drawn  up  are  to  pass  his  judicial  inspection,  and  to  receive  his  judi- 
cial approbation  or  disapproval  And  the  man  that  draws  them  up 
acting  as  clerk  and  receiving  fees  for  these  very  services,  appearing 
before  the  surrogate  as  the  man  who  in  fact  is  doing  the  work  for 
this  other  and  this  third  party^  is  practicing  within  the  plain,  palpable 
meaning  of  that  statute  as  much  as  any  practicing  can  be,  and  if  that 
is  not  practicing,  there  can,  as  I  have  said,  be  no  such  thing  as  prao- 
ticing  in  a  surrogate's  court.  Now,  in  regard  to  this  return  that  he 
makes  to  the  board  of  supervisors.  I  shall  look  at  that  a  little  in  detail. 
He  has  been  selected  to  the  office  of  county  judge  and  surrogate. 
There  is  no  law  which  compels  him  to  hold  that  office  for  one  mo- 
ment. If  he  thinks  he  can  make  more  money  by  practicing  as  an 
attorney  and  counselor  in  the  court  over  which  he  presides,  there  is 
no  statute,  there  is  no  moral  obligation  upon  him  to  compel  him  to 
occupy  the  position  of  surrogate  or  county  judge  one  day.  He  holds 
the  position  as  a  position  of  trust,  for  the  benefit,  not  of  himself,  but 
of  the  people  of  Chenango  county.  If  the  salary  is  not  sufficient, 
including  his  clerk  hire  and  expenses,  he  can  resign  the  office  at  oiioe; 
and  all  this  talk  that  a  man  must  support  his  family  may  be  veiy 
true,  but,  like  many  other  abstract  truths,  has  no  bearing  on  this  case. 
He  is  given  that  salary,  and  by  law  he  can  receive  no  more.  What 
does  he  do  i  Instead  of  accepting  the  salary  as  granted  him  by  this 
board  of  supervisors,  and  standing  there  honestly,  as  he  ought  to 
stand,  taking  what  the  law  gives  openly,  he  resorts  to  a  series  of 
actions  as  disgraceful  and  degrading  as  any  that  can  be  brought  for 
ward  in  this  case,  or  in  any  other  upon  which  this  Senate  has  passed, 
either  as  a  Senate  or  as  a  court  for  the  trial  of  impeachments.  What 
did  he  do?    The  statute  says  he  shall  make  a  return  of  the  fees  that 
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lie  has  received  separately,  in  detail,  by  items,  and  he  shall  attach  to 
that  an  affidavit  "  They  "  (connty  officers,  including  a  siin-ogate) 
'^  shall  also  pay  over  all  sams  so  received  by  them  for  snch  fees  and 
perquisites,  after  deducting  their  salaries,  to  the  treasurers  of  the 
respective  counties,  on  the  first  Monday  of  May  and  November  of  each 
year;  and  shall  render  an  account  giving  each  item  of  fees  received, 
verified  by  their  affidavits,  to  the  board  of  supervisors  at  their 
annual  meeting."  Give  each  item  of  fees  received — each  itein — and 
verified  by  affidavit.  Now,  what  reports  has  he  made  ?  Why,  he 
makes  a  report  of  certain  fees  in  gross.  He  don't  pretend  to  give 
items.  Lumps  them  in  gross ;  sends  in  the  report  of  his  fees  with  an 
affidavit  that  he  has  received  that  amount,  but  intentionally  fails  to 
say  he  has  received  no  more,  when  in  truth  he  has  received  much 
more.  He  makes  the  affidavit  which  he  knows  is  no  compliance 
with  the  statute,  for  the  purpose  of  deceit,  to  impose  on  the  igno- 
rant or  the  unobservant.  He  has  failed  to  comply  with  the  statute 
which  he  knew  existed.  He  fails  to  make  the  affiilavit  necessary  to 
be  made,  because  be  cannot  make  it  and  yet  retain  in  his  pocket  the 
money  which  he  knows  does  not  belong  to  him,  but  to  the  county 
of  Chenango.  In  other  words,  he  cheats  and  evades,  avoids  and 
dodges  the  plain  provisions  of  the  statute  so  entirely  familiar  to  him, 
and  he  avoids  them  for  the  very  purpose  of  cheating.  There  is  no 
mistake  about  it.  He  makes  a  return  which  he  knows  is  not  suffi- 
cient, and  is  substantially  untrue.  Makes  a  return  which  he  knows 
does  not  include  the  amount  of  fees  which  he  actually  and  in  fact 
had  received,  makes  a  return  which  he  knows  does  not  comply  with 
the  statute ;  makes  an  affidavit  which  he  knows  does  not  comply  with 
his  duty.  Why  ?  In  order  that  he  may  retain  money  in  his  pocket 
which  legally  and  justly  belongs  to  the  county  of  Chenango.  Dues 
he,  in  a  manly  way,  report  to  the  board  of  supervisors,  "gentleinen, 
the  salary  which  I  am  receiving  is  not  sufficient  to  support  my 
&mily  and  I  ask  for  an  increase?"  If  that  increase  could,  by  tlie 
statute,  be  legally  given,  there  was  the  time  and  place  to  ask  it.  lie 
should  apply  in  a  manly,  bold,  honest  manner  to  that  board,  which 
has  the  authority,  if  the  authority  rests  anywhere,  to  grant  tliat 
increase  of  salary.  He  should  state  that  the  salary  is  not  sufficient 
for  me  to  live  upon ;  it  is  not  sufficient  for  me  to  support  my  family 
by,  and  I  desire  to  hold  this  position  ;  to  discharge  its  duties  hon- 
estly and  uprightly,  with  strict  integrity  and  perfect  uprightness, 
and  in  order  to  do  it,  the  duties  are  such  that  it  requires  me  to  devote 
my  whole  time  to  it ;  I  ask  an  increase  of  salary.  If  it  be  said  that 
the  statute  stood  in  the  way  and  prevented  that  increase,  then   it 
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also  stood  in  the  way  to  prevent  a  surreptitious  and  fraudulent 
increase.  If  the  statute,  while  he  was  in  office,  prohibited  the 
increase  of  that  salary,  ten  times  more  did  it  prohibit  the  increase 
by  virtue  of  this  fraudulent  method  of  retaining  money  not  legall? 
or  justly  his.  What  is  his  defense  to  this  ?  Is  there  any  plea  that 
he  is  not  guilty  of  it  ?  Is  there  any  plea  that  the  proof  does  not 
come  up  with  the  charge  as  made  ?  None  whatever.  The  proof  is 
unquestioned  and  unquestionable,  and  the  defense  is  that  these  things 
were  talked  over  by  some  of  the  members  of  the  board  of  supen-i- 
sors,  and  it  was  understood  that  he,  Prindle,  was  to  put  in  his  affi- 
davit and  make  his  return  in  that  way,  and  that  he  was  to  keep  back 
certain  fees  (no  amount  being  stated)  for  the  purpose  of  paying  his 
office  and  incidental  expenses,  cmd  so  forth.  There  is  great  virtue 
in  an  ^^and  so  forth,"  gentlemen.  It  will  cover  'most  any  thing. 
You  will  always  find  any  particularly  objectionable  item  or  snbject- 
matter  that  ought  not  to  see  the  light,  and  that  a  man  will  take  all 
manner  of  ways  that  he  can  find  for  hiding;  yon  will  always  find 
such  matters  conveniently  concealed  under  an  ^^  and  so  forth."  And 
so  it  is  here.  What  are  the  other  expenses  of  the  respondent  indn- 
ded  in  that  ^^  and  so  forth,"  which  he  retains  money  to  pay  ?  Mo 
one  knows ;  no  one  can  know.  Suppose  this  defense  to  be  allowed ; 
what  is  the  effect  upon  the  morals  and  the  habits  of  other  judges, 
supervisors,  and  inferior  officers  throughout  the  State  ?  Here  is  a 
statute,  gentlemen,  not  allowing  the  board  of  supervisors,  in  their 
discretion,  to  dispense  with  its  provisions.  The  statute  nowhere 
allows  the  board  of  Bupervisora  to  say.  we  will  dispense  with  U.k 
report  or  with  a  proper  affidavit ;  we  will  not  exact  it  of  you.  Tou 
need  not  return  all  the  fees  you  receive.  That  was  a  matter  which  the 
statute  did  not  leave  in  the  discretion  of  the  board  of  supervisors. 
The  board  of  supervisors  had  no  control  over  it.  It  was  a  statutory 
provision,  mandatory  in- its  nature,  directing  the  surrogate  to  make 
this  return  in  a  particular  waj,  and  it  was  not  in  the  discretion  of 
the  board  of  supervisors  to  allow  its  omission  or  alteration.  By  the 
plain  provisions  of  the  law,  it  is  compulsory  upon  the  respondent  to 
make  these  returns,  under  oath,  separately  and  in  items.  It  was  a 
provision  of  the  statute,  I  say,  over  which  the  board  of  supervisors 
had  no  dispensing  power  whatever,  and  the  respondent  knew  it  1  It 
was  what  the  statute  itself  directed  this  respondent  should  do :  make 
a  report  to  the  board  of  supervisors,  under  oath,  of  each  sepantte 
item  of  fees  received,  and  this  the  board  had  no  power  to  relieve  him 
from  doing.  He  knew  it.  The  board  of  supervisors  knew  it.  Now 
recollect,  there  is  no  action  whatever  on  the  part  of  the  board  of 
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snpervisorB  in  regard  to  tliis  matter.  The  respondent  brings  up 
here  two  or  three  witnesses,  who  were  some  of  the  directors  in  this 
Greene  or  the  other  railroad  company,  I  don't  know  which,  and  at 
any  rate  were  his  political  friends  in  the  board  of  supervisors,  and 
ahows  that  he  had  an  understanding  with  some  of  these  individual 
members  of  that  board  of  supervisors  (not  with  any  definite  number 
either;  not  with  what  is  known  even  as  a  majority  of  the  board  of 
supervisors,  but  with  some  individual  members  of  that  board)  that 
he  was  to  avoid  this  statute,  and  was  not  to  be  called  to  account  for 
it  by  the  board ;  and  thus  he  was  to  retain  money  not  honestly  his 
own.  Admit  it!  Admit  the  facts  constituting  this  so-called 
defense.  A  more  disgraceful  and  degrading  exhibition  of  judicial 
depravity  was  never  witnessed,  and  I  don't  believe  that  there  is 
another  instance  on  record  where  a  party  produces  evidence  of  his 
^ilt  as  reasons  for  his  acquittal !  This  respondent  acknowledges 
the  charge,  and  claims  that  there  was  nothing  wrong,  nothing  cor- 
rupt, nothing  dishonorable,  nothing  illegal  in  it,  only,  as  my  learned 
opponent  says,  a  little  irregular.  Irregular!  Irregular!  What 
is  irregularity  f  I  should  call  it  a  conspiracy  on  the  part  of  this 
man,  Horace  G.  Prindle,  with  some  individual  members  of  the 
board  of  supervisors,  to  violate  with  impunity  the  plain  provisions 
of  a  statute  whose  existence  he  was  well  aware  of,  and  whose  pro- 
visions he  intended  to  evade  in  order  to  allow  him  to  retain  more 
money  in  his  pocket  than  belonged  to  him.  Irregulanrity !  .A 
conspiracy  to  do  an  illegal  act ;  a  conspiracy  to  violate  a  statute 
with  impunity,  is  an  irregularity.  Bear  in  mind  that  even  this 
agreement  is  not  aft  agreement  with  the  board  of  supervisors  as  a 
board ;  not  an  understanding  even,  as  shown  by  this  case,  with  a 
majority  of  the  members  of  the  board,  but  an  agreement  between 
the  respondent  and  some  individual  members  (who  they  were  and 
what  they  were  is  not  shown  in  this  case),  that  he  should  violate  the 
provisions  of  this  statute,  and  retain  in  his  own  hand  moneys  which 
that  statute  plainly  stated  he  should  pay  over  to  the  county  treas- 
urer of  the  county  of  Chenango;  and  that  is  an  irregularity! 
That  is  another  of  these  harmless  peccadilloes  which  this  respond- 
ent, even  by  the  admission  of  the  counsel  on  the  other  side,  has 
constantly  been  guilty  of  I 

These  members  of  this  board  of  supervisors  were  acting  as 
trustees  for  the  public  at  large ;  they  were  acting  under  their  sworn 
duty  to  see  that  the  laws  passed  in  regard  to  these  county  officers, 
among  others,  were  fairly  and  honestly  fulfilled.  And  you  find 
ihis  officer  —  the  highest  judicial  officer  in  his  county  —  openly  and 
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nnblnBhinglj  entering  into  negotiations  with  individual  tmstees  of 
this  public  trnst,  for  the  purpose  of  allowing  him  to  violate  with 
impunity  these  provisions  of  a  statute  by  which  he  is  compelled  ta 
pay  over  money  belonging  to  the  county,  but  which  he  dcs^ires  U> 
keep  in  his  pocket.     Does  this  Senate  sanction  that  as  an  act  whicli 
a  judicial  officer  can  be  guilty  of,  and  yet  be  dismissed  hence  fmiu 
this  prosecution,  stamped  with  the  senatorial  approbation,  as  a  fit 
and  proper  man  to  decide  questions  of  ordinary  integrity  between 
man  and  man ;  to  sit  in  judgment  upon  his  brother  man  upon  a 
question  of  fraud ;  to  sit  there  as  a  judge,  and  some  other  person 
occupy  the  position  of  a  criminal,  when  the  very  man  that  is  meting 
out  the  sentence  of  the  law  is  himself  the  guilty  violator  of  a  stat- 
ute, by  which  he  is  enabled  to  retain  money  which  don't  belong  to 
him,  and  which  he  knows  don't  belong' to  him  ?     Is  that  the  proper 
man  to  sit  in  judgment  in  the  judgment  seat  of  the  county  of  Che- 
nango }    Is  that  the  man  which  this  Senate  is  prepared,  I  sa\%  to 
dnb  with  its  official  sanction,  as  a  lit  and  proper  man  to  dis^^harge 
'  the  high  and  delicate  duties  of  surrogate  of  that  county  ?    Never 
can  I  believe  that  this  Senate  can  come  to  such  a  conclusion  upon 
such  a  state  of  fects.     It  will  not  sanction  such  a  fraud,  without  any 
sort  of  excuse,  without  any  sort  of  palliation  to  its  disgusting,  its 
naked  deformity.  .  This  respondent  occupies  the  position  of  a  man 
who  violates  the  plain  provision  of  the  statute,  and  pockets  the 
money  which  he  retains  only  by  virtue  of  that  violation.     What  an 
example  it  sets  to  these  supervisors  of  the  county  of  Chenango. 
What  an  example  it  sets  to  supervisors  of  all  counties,  what  an 
example  it  sets  for  the  honest  discharge  of  public  dutifes  by  other  and 
inferior  officers.      Men  who  by  virtue  of  their  position  are  looking 
up   to   the   conduct  of   the  judge  of  their  county  in  his  officirtl 
capacity,  as  to  a  man  whose  example  they  are  to  follow  and  to 
imitate ;  when  they  lind  that  such  a  man,  sitting  in  the  highest  seat 
of  judgment  in  the  county,  enters  into  a  conspiracy  with  public 
servants,  trustees  of  public  trusts,  to  violate  a.  statute  and  to  keep 
in  his  pocket  fees  which  illegally  are  to  remain  there,  and  then 
receives  the  senatorial  sanction,  what  an  example,  I  say,  is  created 
for  such  men  to  follow  I      What  an  example  for  this  Senate  to  set 
them,  to  dismiss  the  respondent  with  the  statement,  "  Well  done, 
good  and  faithful  servant."     They  see  a  man  guilty  of  these  acts; 
brought  here  before  this  Senate  and  tried  upon  those  charges,  making 
no  defense  to  this  particular  charge  tried  by  the  Senate  with  all  tlie 
circumstances  of  dignity  which  surrounds  this  high  tribunal,  and 
dismissed  with  a  not  guilty  sentence,  which  carries  the  approval  of 
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this  body  npon  such  acts.  When  those  inferior  officers  see  such  a 
termination  to  snch  a  proceeding,  they  will  say  we  will  follow  that 
example  thus  set  to  ns.  We,  too,  ^ill  retain,  in  onr  pockets,  fees 
which  justly  belong  to  the  county.  We,  too,  will  act  the  part  of  a 
conspirator  with  the  members  of  this  board  of  supervisors.  We, 
too,  will  say  we  cannot  support  our  families  on  this  salary.  We, 
too,  will  claim  that  we  are  entitled  to  a  living  out  of  our  office ; 
snd  we,  too,  will  cheat,  steal,  lie,  violate  statutes  with  impunity, 
commit  substantial  moral  perjury,  and  if.  we  are  brought  up  for  the 
exercise  of  such  rights,  we  will  point,  as  our  justification  and 
excuse,  to  the  action  of  this  Senate,  when  Judge  Prindle,  guilty  of 
exactly  the  same  acts,  was  acquitted,  and  we  will  claim  that  not  only 
is  there  no  legal  wrong  in  our  action,  but  that  it  has  received  the 
unquestioned  sanction  of  the  Senate  of  the  State  of  New  York. 
Pause,  senators,  before  that  example  be  set ;  before  it  goes  forth  to 
the  people  of  this  State  occupying  official  positions,  that  they  can 
with  impunity  violate  a  statute  whose  provisions  they  know ;  that 
they  can  with  impunity  have  an  understanding,  secret,  not  coming 
to  the  light,  to  evade  a  statute  with  the  public  servants  and  trustees 
of  a  public  trust,  and  carry  out  the  provisions  of  that  understanding 
with  entire  safety;  and  that  it  will  be  approved  by  the  Senate  of 
the  State  of  New  York.  Now,  senators,  I  had  intended  to  say 
more  in  this  case,  but  I  think  I  have  said  enough.  At  least  enough  • 
has  been  said  to  recall  to  your  minds  the  real  character  of  the 
respondent  as  appears  from  the  evidence  in  this  case.  I  think  you 
know  full  well  what  the  proof  is.  You  know  what  is  contained  in 
these  charges.  You  see  what  these  charges  make  out  this  man  to 
be.  The  excuse  he  gives  is  he  won't  do  so  again.  He  says,  by  his 
counsel,  I  will  never  again  be  guilty  of  these  actions  which  have 
been  complained  of.  There  is  no  danger  that  I  will  again  commit 
them  if  I  now  escape  their  just  consequences.  Why,  there  may 
not  be  much  danger  that  if  Foster  were  acquitted  he  would  again 
commit  the  crime  of  murder.  There  may  be  no  danger,  or  perhaps 
would  have  been  no  danger,  that  John  H.  McCunii  would  have 
again  committed  the  same  kind  of  acts  for  which  he  was  brought 
before  this  tribunal,  adjudged  guilty  and  removed  from  office.  It 
may  be  that  there  would  have  been  no  danger  that  George  G.  Bar- 
nard (whom  you  have,  by  your  verdict  of  dismisfial,  not  only 
removed  but  perpetually  restrained  from  ever  holding  any  office  of 
public  trust  or  profit  hereafter),  I  say  it  may  be  that  there  would 
have  been  no  danger  that  he  would  have  again  committed  the  same 
kind  of  acts  which  by  your  righteous  sentence  you  have  forever  pre- 
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eluded  him  from  committing.  But  your  action  is  not  invoked  here 
for  the  purpose  of  merely  punishing  this  man.  The  healthful  foroe 
of  an  example  is  asked.  He  is  .pursued  with  no  rancorous  desire. 
There  is  no  conspiracy,  as  is  alleged  by  the  gentleman  on  the  other 
side,  to  hound  him  out  of  office.  The  conspiracy  existed  simply  in 
tlie  brain  of  the  counsel,  while  he  was  summing  up  this  ease  before 
you.  But  one  example  of  the  just  punishment  of  such  an  offender 
as  this  respondent  is  of  more  service  in  the  purification  of  official 
life  than  a  hundred  statutes.  There  are  statutes  enough  now.  An 
honest,  a  rigorous  enforcement  of  one  of  them,  is  of  more  value 
than  the  enactment  of  many. 

These  charges  are  prepared  and  presented  by  men  in  the  eonntj 
ot  Chenango,  who  stand  in  the  very  front  rank  of  its  honest,  its 
upright,  its  intelligent  and  its  wealthy  citizens;  and  they  are 
brought  here,  by  virtue  of  the  request  of  a  majority  of  the  board  of 
supervisors  of  the  county  of  Chenango  itself.  These  men  eorae 
here  to  you,  not  for  the  purpose  of  having  you  mete  out  pnn- 
ishment  or  degradation  in  any  tyrannical,  persecuting  or  revcugefal 
spirit,  but  they  come  here  that  they  may  obtain  relief  from  this 
intolerable  evil  of  an  unjust,  a  dishonest  and  a  disgracefnl 
judge  occupying  the  highest  seat  on  the  judicial  bench  in  their 
county.  They  come  here  to  be  relieved  from  the  incubas 
of  such  a  man  as  this  evidence  ahows  the  respondent  to 
bo.  They  come  here  to  ask  you  to  exercise  the  power  which 
this  Constitution  has  placed  in  your  hands,  and  relieve 
them  from  a  judge  who  will  enter  into  a  conspiracy  with  public 
servants  for  the  purpose  of  violating  a  statute;  who  will  retain 
money  not  his  own  by  virtue  of  such  violation ;  who  will  be  guilty 
of  a  fraud  upon  the  court  for  the  purpose  of  exacting  costs  in  a  case 
where  he  is  the  attorney  for  the  executor,  over  whose  accounts  he  has 
exclusive  jurisdiction,  and  in  which  he,  in  fact,  audited  and  allowed 
his  own  fraudulent  claim.  Thoy  ask  you  to  remove  from  among 
them  a  man  who  is  a  judge  in  his  own  case,  and  who  farms  out  in  a 
disgraceful  and  degrading  manner  the  high  interests  of  this  Surro- 
gate's Court  of  the  county  of  Chenango.  They  come  to  you  and 
ask  for  deliverance  from  such  a  judge,  and  when  the  learned  gentle- 
man talks  to  you  about  the  respondent  having  received  the  sanction 
and  approval  of  his  constituents  in  this  late  election,  it  is  nothing 
more  than  the  same  statement  that  has  been  advanced  to  you,  in  the 
case  of  George  G.  Barnard.  The  l^ast  time  he  was  elected  to  office, 
he  was  elected  almost  unanimously,  I  might  say,  and  there  he  stood, 
a  representative  and  embodiment  of  the  vast  majority  of  the  legal 
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▼oters  of  the  city  of  New  York*;  but  when  the  people  of  the  State 
of  Kew  York  came  up  and  demanded  at  your  hands  Jnstiee ;  when 
the  outraged  public  Bentiment  asked  from  you  that  the  judgment 
aeat  should  no  longer  bo  contaminated  or  disgraced  by  a  man  guilty 
of  the  actions  that  Judge  Barnard  had  been  proven  to  be  guilty  of; 
was  it  regarded  by  you  for  one  moment,  as  a  defense,  that  he  had* 
received  the  approval  of  the  people,  after  a  good  many  of  these 
actions  that  were  charged  against  him  were  committed?  Ko,  sena- 
tors, you  listened  not  to  that  plea  for  one  moment,  but,  in  the  dis- 
charge of  a  high  and  solemn,  yet  unpleasant  duty,  yon  acted  as  men 
conscious  of  the  responsibility  upder  which  you  rested,  to  God,  to 
your  constituents,  to  the  people  of  the  State  of  New  York  and  to 
justice  itself.  You  degraded  that  man  thus  guilty  of  those  crimes 
from  the  judgment  seat  which  he  himself  had  degraded  and  dis- 
graced, notwithstanding  the  fact  that  he  had  received  the  indorse- 
ment of  the  people  of  the  first  judicial  district,  since  the  commission 
of  very  many  actions  for  which  you,  in  your  judgment,  deemed  him 
unworthy  to  occupy  the  bench.  How  is  it  with  this  respondent  ? 
These  charges  were  made  public  in  the  political  campaign  of  last 
year — in  a  county  wh6re  the  rest  of  his  ticket  received  seventeen 
hundred  odd  majority  and  he  received  between  two  and  three  hun- 
dred only,  and  yet  he  comes  here  and  talks  through  his  counsel  of 
the  indorsement  which  he  has  had  from  the  people  of  Chenango. 
Indorsement!  The  less  said  about  such  an  indorsement  the  better ! 
Senators,  in  your  conduct  and  in  the  manner  in  which  you  have 
discharged  your  duties  in  the  cases  of  these  accused  judges,  so  tar 
you  have  won  an  enviable  reputation  throughout  the  State  of  New 
York ;  yes,  wherever  honest  jurisprudence  is  mentioned,  or  the 
records  of  it  become  known,  you  have,  by  virtue  of  the  judgments 
which  you  have  pronounced  in  these  other  cases,  achieved  a  char- 
acter for  impartiality,  and  for  the  stern  administration  of  justice, 
which  has  been  of  the  very  greatest  service  throughout  the  length 
and  breadth  of  this  whole  great  State.  Men  breathe  freer  to-day 
than  they  did  one  year  ago.  Men  feel  that  the  incubus  of  these 
dishonest  judges  hanging  over  them,  as  they  had  been  for  the  last 
few  years,  have  in  great  measure  been  removed ;  and  they  feel  to- 
day a  degree  of  confidence  in  your  integrity,  a  degree  of  confidence 
in  the  administration  of  justice  throughout  this  State,  which  they 
eonld  not  have  felt  but  for  the  action  which  you  have  taken  in 
these  wery  cases.  It  has  exerted,  I  say,  a  healthful  influence 
throughout  the  length  and  breadth  of  this  State.  These  are  matters 
which  are  known  to  the  community ;  which  are  apparent  to  every- 
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body  here.  It  is,  of  course,  known-  that  while  yon  dealt  out  this 
justice,  as  there  can  be  no  question  that  you  did,  even  the  mouth  of 
clamor  itself  was  stopped,  when  it  was  found  that  these  very  men, 
thus  declared  guilty,  were  declared  guilty  by  the  unanimous  vote 
of  the  Senate  and  the  Court  of  Appeals,  by  the  vote  of  political 
friends  as  well  as  political  foes ;  and  in  that  way  the  character  of 
this  Senate  has  been  greatly  raised  in  the  public  estimation,  and 
confidence  has  been  placed  in  its  integrity  and  in  its  desire  to  do 
honest,  abstract  justice  between  man  and  man.  We  ask  for  no 
verdict  of  conviction  against  this  respondent,  if  he  is  not  guilty 
of  the  offenses  charged.  We  ask  for  no  vindictive  punishment  to 
be  meted  out  to  him,  but  we  do  ask  that  if  the  Senate  comes  to 
the  conclusion  that  the  charges,  or  any  of  them,  which  I  have 
commented  upon  in  my  few  remarks  this  morning,  are  substantiated 
by  the  evidence  —  and  I  ask  them  to  look  in  vain  for  any  con- 
tradiction upon  that  subject  —  we  do  ask  them,  if  they  find  that 
such  charges  are  proved,  that  the  sword  of  justice  may  fall  with 
just  as  unerring  fatality  upon  the  head  of  a  political  friend  aa  it 
did  upon  the  head  of  a  political  foe.  We  understand  perfectly 
well  the  position  which  this  respondent  occupies.  A  man  of  promi- 
nence in  the  party  to  which  the  majority  of  this  Senate  belong;  he 
is  defended  here  by  his  cousin,  a  member  of  Congress  and  a  member 
of  the  same  political  faith ;  but  we  have  that  confidence  in  this 
Senate ;  we  have  that  confidence  in  the  gentlemen  who  compose  this 
Senate,  that  they  will  forget  the  fact  that  this  offender  is  a  member  of 
their  own  political  family,  and  that  they  will  allow  the  course  of  jus- 
tice to  flow  on  uninterruptedly,  although  it  takes  a  political  friend 
in  its  course  and  covers  him  with  a  just  but  degrading  punishment 
I  say,  gentlemen,  we  ask  for  no  vindictive  judgment  against  this 
man  ;  we  come  here  with  no  revengeful  feelings  to  gratify,  but  we 
come  here  in  the  name  and  by  virtue  of  the  power  of  the  people  of 
Chenango  county ;  we  come  here  in  the  name  of  the  people  of  the 
State  of  New  York;  we  come  here  in  the  name  of  justice  which  has 
been  outraged  and  degraded  in  every  form,  almost,  that  justice  is 
capable  of  being  disgraced  by  this  respondent  now  occupying  the 
position  of  judge.  And  we  ask  you  to  deal  out  upon  him  simple, 
sole,  unquestionable  justice.  Do  this,  senators ;  sympathize  with 
the  man  ;  deal  with  him  tenderly  and  carefully,  charitably  as  possi- 
ble ;  but,  when  you  come  to  the  criminal,  deal  with  him  upon  ques- 
tions of  simple,  sole,  abstract  justice.  With  that  the  people  of  the 
State  will  be  satisfied ;  your  own  consciences  will  be  clear,  and  this 
record  which  is  now  made,  will  be  completed  in  a  manner  that  you 
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will  not  blosh  to  allow  your  children  and  yonr  children's  children  to 
look  at  in  years  that  are  to  come.  Make  up  that  record  so  that  in 
future  years  neither  yonrselyes,your  descendants  nor  the  public,  will 
ha^e  just  ground  to  claim  that  it  is  not  the  record  of  au  honest 
decision  made  in  the  cause  and  for  the  purposes  of  public  justice. 

Senator  Bowbn — Mr.  President :  I  move  the  Senate  now  go  into 
executive  session. 

The  question  was  submitted  by  the  Piesident ;  it  was  declared 
carried. 

Upon  the  re-opening  of  the  doors,  a  motion  was  made  to  adjourn, 
which  was  carried. 

The  PsEsiDENT  announced  that  the  Senate  stood  adjourned  to 
Monday,  December  2, 1872,  at  four  o^dock,  p.  ic 


In  Senate  —  Janua/ry  8M,  1873. 

Senator  Lewis — Mr.  President :  I  move  that  we  now  take  up  and 
consider  the  case  of  Judge  Prindle.  That  matter  is  going  to  occupy 
a  considerable  time,  and  while  the  hour  of  its  consideration  was  iixed 
at  three  o'clock,  I  do  not  see  any  reason  why  we  should  have  to  take 
a  recess  until  that  hour ;  hence  I  move  we  now  take  up  and  consider 
the  case  of  Judge  Prindle. 

Senator  Benedict  —  Mr.  President :  Perhaps  before  the  time  ap- 
pointed, several  senators  may  arrive  to  take  part  in  the  consideration 
of  that  case. 

Senator  Tiemann  —  Mr.  President:  I  would  like  to  ask  the  Clerk 
to  read  the  minutes  as  to  when  we  resolved  to  take  up  that  case. 

The  President  —  The  Chair  is  informed  by  the  Clerk  that  the  hour 
was  fixed  at  three  o'clock  this  atternoon. 

Senator  Bowen —  Mr.  President :  If  in  order,  I  move  the  resolu- 
tion fixing  the  time  at  three  o'clock  be  rescinded,  and  that  the  case 
be  taken  up  at  this  time. 

Senator  Robertson  —  Mr;  President :  I  do  not  see  how  we  can  do 
that.     , 

Senator  Bowen  —  Mr.  President:  It  seems  to  me  we  have  the 

power.     This  thing  is  all  in  our  own  hands ;  it  is  the  same  Senate 

precisely  that  passed  the  resolution,  and  there  can  be  no  doubt  of. 

the  power  of  the  Senate  to  rescind  it  if  it  is  thought  best.     Now, 

the  only  reason  why  I  make  the  motion  at  this  time  is,  there  are 

three  hours,  at  least,  that  we  could  occupy  in  the  transaction  of  the 

business  which,  unless  we  take  up  this  case  now,  will  be  frittered 

away  without  any  business  at  all.    This  case  has  been  submitted  and 
152 
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there  are  no  parties  to  appear  before  us  at  all ;  no  argument  to  be 
made,  and  the  only  thing  remaining  to  be  done  is  to  take  the  vote. 
I  don't  see  why  we  cannot  do  it  now  as  well  as  to  wait  until  three 
o'clock.  An  additional  reason  is,  there  are  a  great  number  of 
charges  to  be  considered,  and  if  we  take  it  up  we  can  get  through 
with  it  to-day.  We  take  it  up  now  and  to-morrow  we  can  take  up 
the  other  case. 

Senator  Bekedici  —  Mr.  President :  I  adhere  to  the  opinion  I 
expressed  a  moment  since,  that  we  ought  not  to  go  on  with  this  nntil 
the  senators  expected  this  morning  shall  have  an  opportunity  to  be 
present.  It  is  certainly  an  irregularity ;  possibly,  we  have  the  power 
to  rescind  a  resolution  which  was  passed  during  the  last  year,  but  it 
seems  to  me  very  clear  that  wo  ought  not  to  rescind  it;  that  the  con- 
sideration of  that  question  having  been  set  down  for  three  o'clock 
this  afternoon,  it  should  go  to  that  time.  I  have  myself  taken  upon 
my  hands  several  engagements  this  morning,  knowing  we  shall 
adjourn  early,  as  we  shall  to-morrow  and  the  next  day,  and  shall  for 
a  long  time  to  come ;  I  know  that  myself  and  other  senators  have 
taken  on  other  engagements. 

The  President  —  The  Chair  suggests  that  a  single  objection  will 
defeat  the  motion. 

Senator  WiNSLow  —  Mr.  President :  I  would  like  to  inquire,  in 
connection  with  this  matter,  if  the  respondent  is  willing  that  this 
matter  should  be  taken  up  at  this  time ;  if  he  is,  I  hope  no  senator 
will  object,  as  the  time  between  this  and  three  o'clock  can  be  very 
well  improved  in  considering  these  cases.  If  the  respondent  is 
ready,  I  for  one  think  it  important  that  we  should  go  on  with  the 
case ;  if  he  is  not,  I  should  be  opposed  to  it. 

Senator  Eobertson  —  Mr.  President :  I  do  not  think  that  is  the 
only  objection ;  Senator  Perry,  who  is  a  member  of  the  Senate, 
knew  this  case  was  adjourned  until  3  o'clock  this  afternoon,  and  he 
desires  to  be  present  and  take  part  in  the  consideration  of  the  case, 
and  Senator  Murphy  also ;  I  think  it  would  be  unjust  to  them  to 
reconsider  this  resolution  now. 

Senator  Madden  —  Mr.  President :  I  have  stayed  here  to-day  for 
the  purpose  of  taking  part — 

The  Pbesident  —  There  is  no  question  before  the  Senate. 

Senator  Bowen  —  Mr.  President :  I  made  a  motion. 

The  Peesident  —  That  was  objected  to. 

Senator  Bowen  —  Mr.  President :  I  raise  the  question  of  order  that 
an  objection  does  not  defeat  it.     I  should  like  to  have  the  Chair 
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state  whj  an  objection  defeats  that  motion  at  this  time.  I  move  to- 
reconsider  the  former  resolution. 

The  PsBsiDENT  —  This  matter  has  been  set  down  for  hearing  at  3 
o'clock  this  afternoon ;  possibly,  nnder  the  order  of  motions  and  reso- 
lutions, the  subject  might  have  been  reached,  but  we  have  passed 
that  and  are  not  under  that  order  of  business ;  when  you  get  under 
that  order  of  business  again,  that  matter  can  be  considered. 

Senator  Winslow — Mr.  President:  May  I  inquire  of  the  Chair 
what  order  of  business  we  are  under? 

The  Pbbsidbnt  —  We  have  passed  through  the  whole  calendar. 

Senator  Bowen  —  Mr.  President :  I  move  the  Senate  now  take 
up  the  order  of  business  of  motions  and  resolutions. 

The  question  was  submitted  on  the  motion  of  Senator  Bowen,  and 
it  wa8  declared  carried. 

Senator  Bowbnt— Mr.  President :  Now  I  renew  my  motion. 

Senator  Lswis  —  Mr.  President :  When  I  made  the  motion  origi- 
nally, to  take  up  the  case  of  Judge  Prindle,  the  suggestions  that 
were  made  by  the  senators  from  the  fifth  and  ninth  had  not  occurred 
te  me ;  that  Senators  Perry  and  Murphy  were  absent.  It  seems  to 
me  that  the  objecticm  has  considerable  weight,  and  it  changes  my 
Tiews  as  to  the  propriety  of  taking  up  this  case  at  this  time. 

Senator  Johnson  —  Mr.  President :  I  saw  Senator  Perry,  last  eve- 
ning, in  New  York,  and  he  told  -  me  that  he  would  be  here  this 
morning,  and  doubtless  will  be  here. 

Senator  Bob£bt80n  —  He  cannot  get  here  until  two  o'clock. 

Senator  Johnson  —  Mr.  President :  It  seems  to  me  important 
that  this  reSsolution  should  be  entertained  by  the  Senate,  and  that 
we  should  proceed  with  the  case  and  dispose  of  this  matter  against 
Judge  Prindle,  and,  as  the  case  was  postponed  until  three  o^clock, 
it  seems  to  be  entirely  within  the  province  of  the  Senate  to  change 
that  by  resolution,  so  that  we  can  now  consider  the  case ;  as  ta 
whether  the  respondent  is  willing  that  we  should  proceed  with  the 
case  now,  it  seems  to  me  has  nothing  to  do  with  the  matter  at  all ; 
the  case,  so  far  as  the  respondent  is  concerned,  is  submitted  to  the 
Senate ;  it  is  only  for  the  Senate  to  pass  upon  the  charges,  and  as 
we  have  to  take  a  vote  upon  each  specification  and  charge,  sepa* 
rately,  it  must  necessarily  consume  a  very  large  amount  of  time, 
and  perhaps  it  will  be  three  o'clock ;  I  have  no  doubt  it  will  be  three 
o'clock  before  we  shall  arrive  at  a  point  when  we  shall  be  prepared 
to  vote  upon  the  charges ;  for  that  reason,  it  does  not  seem  to  me 
the  Senate  could  very  well  dispose  of  these  charges,  in  the  main^ 
and  if  there  are  any  particular  ones  that  senators  feel  particularly 
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interested  in,  and  require  a  fall  vote  of  the  Senate,  those  could  be 
disposed  of. 

Senator  Eobbbtson  —  May  I  ask  the  senator  a  question  ? 

Senator  Johnson  —  Certainly. 

Senator  Robertson  —  My  question  is,  whether,  in  youi*  judgment, 
it  would  be  fair  to  the  senators  absent,  and  who  knew  this  case  was 
not  to  be  heard  until  three  o'clock,  to  take  it  up  in  their  absence, 
they  desiring  to  be  recorded  on  the  subject,  and  if  they  are  not 
recorded,  is  it  not  likely  to  be  misconstrued  by  the  papers  aud  their 
•constituents  ? 

Senator  Johnson  —  Mr.  President :  It  is  well  known  the  Senate 
was  to  meet  on  the  7th  of  January,  at  three  o'clock,  and  if  senators 
^re  not  here,  it  is  the  fault  only  of  the  senators,  and  the  public  busi- 
ness should  not  be  delayed  simply  because  of  the  absence  of  anyone 
senator.  It  seems  to  me  to  be  entirely  appropriate  and  proper  that 
this  case  should  be  proceeded  with,  aud  as  I  understand  the  rule 
as  laid  down  in  the  McOunn  case,  every  charge,  no  matter  whether 
sustained  or  not,  has  got  to  be  read  by  the  Clerk,  the  ayes  and  noei» 
called  upon  each  charge,  and  there  are  some  six  or  eight  or  teu  of 
these  charges  that  no  proof  was  introduced  in  support  of,  and  it 
necessarily  will  take  up  considerable  time.  I  have  no  doubt  we  chii 
spend  a  couple  of  hours  upon  these  charges,  leaving,  if  you  please, 
every  material  charge  until  the  hour  of  three  o'clock,  when  senators 
-claim  absentees  will  be  present. 

Senator  Robektson — May  I  ask  another  question  ? 

Senator  Johnson — Certainly. 

Senator  Bobebtson — Suppose,  on  the  7th  of  January,  some 
senator  had  moved  to  reconsider  this  resolution,  and  that  we  take  up 
the  case  of  Judge  Prindle  then,  would  it  have  been  fair  and  just 
toward  the  senators  who  should  then  be'  absent,  including  the 
.senator  from  the  twenty-sixth  district  'i  If  not,  it  would  not  be  fair 
now. 

Senator  Winslow — Mr.  President :  I  am  informed  by  the  counsel 
for  the  respondent  that  they  are  willing  that  this  case  shall  proceed 
now,  in  fact  that  they  expected  it  would  go  on  immediately  after  the 
opening  of  business  this  morning;  that  they  are  ready  and  anxious 
to  have  the  matter  disposed  of  and  go  on  at  this  time.  I  hope  there 
will  be  no  further  delay,  or  that  we  shall  be  obliged  to  sit  around 
here  two  or  three  hours,  when  we  may  be  disposing  of  this  case.  It 
will  be  very  long,  and  if  it  is  done  at  all  to-day,  will  carry  us  along 
into  the  night. 
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Senator  Bobebtson — Mr.  President :  The  senator  does  not  seem, 
to  meet  the  question.    The  question  is  as  to  the  absent  senators. 

Senator  Winslow — I  will  ask  the  senator  if  he  has  any  assarance- 
that  the  senators  will  be  here  by  three  o'clock. 

Senator  Bobebtson — Has  the  senator  himself  any  assurance  on 
that  point  ? 

Senator  Maddbn — Mr.  President :  I  would  like  to  be  present  when 
this  vote  is  taken ;  I  shall  not  be  here  to-day ;  I  have  got  to  be  home^ 
as  a  matter  of  duty,  and  if  the  matter  is  considered  at  three  o'clock^ 
I  shall  have  to  leave  and  not  have  an  opportunity  of  participating  in 
it.  I  was  not  aware,  until  this  morning,  that  the  hour  was  three 
o'clock ;  I  supposed  it  would  come  up  in  the  regular  order  of -business 
to-day ;  if  it  is  three  o'clock,  I  will  regret  it  very  much,  as  I  will  not 
be  able  to  participate  in  its  consideration.  I  have  nothing  to  say 
how  it  should  be  decided,  but  I  do  not  wish  to  be  accused  of  not 
endeavoring  to  do  my  duty,  and  yet  I  have  a  duty  at  home  as  well 
as  here. 

Senator  Benedict — Mr.  President :  I  am  surprised  that  such  a. 
motion  should  be  sprung  upon  the  Senate  to-day.  The  order  of 
business,  upon  so  important  a  matter  as  this  and  such  a  matter  as 
this,  when  senators  rise  in  their  places  ahd  speak  of  wasting  away 
the  time  to-day  as  though  that  was  some  extraordinary  thing,  they 
surprise  me,  because  every  one  of  them  know  for  a  fortnight  they 
are  to  be  wasting  every  day  in  that  way.  There  is  time  enough  ;. 
sessions  will  be  short  until  the  committees  get  in  operation,  and  this 
is  a  matter  in  which  the  Senate  should  be  full.  As  has  been  before 
said,  the  Senate  is  far  from  full  this  morning.  If  we  should  appoint, 
another  hour  we  ought  to  give  time  to  have  senators,  who  are  in 
Albany,  notified  of  it,  at  least.  I  think  there  are  some  twenty-two- 
senators  now  here,  just  enough,  if  they  all  vote,  to  pass  one  of  these 
resolutions  in  one  shape.  If  they  are  all  going  to  vote  another  way, 
then  any  number  of  senators  are  enough.  I  don't  know  how  they 
are  going  to  vote.  It  seems  to  me  to  be  of  an  exceedingly  irregu- 
lar character,  and  that  the  proper  course  to  pursue  is  to  go  on  at 
three  o'clock  this  afternoon,  or,  if  not  then,  some  other  time  shall 
be  appointed  that  senators  may  know  when  that  time  is  and  be  here 
in  their  seats.  Every  senator  I  have  heard  speak  on  the  subject  has 
expressed  a  desire  to  be  present  and  record  his  vote  one  way  or  the 
other  upon  this  question,  because  the  case  has  dragged  along  a  great 
while,  and  there  may  be  a  sufficient  number  of  one  view  or  another 
absent,  as  to  decide  the  question,  if  the  question  is  taken  when  they 
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iire  away.  I  hope  the  Senate  will  pursue  the  usual  course  and  take 
the  case  up  at  the  time  which  was  appointed  for  it  six  weeks  ago. 

Senator  Jambs  Wood — Mr.  President :  When  the  Senate  was  in 
extra  session,  under  the  call  of  the  Governor,  the  case  of  Judg:e 
Prindle  was  up .  for  consideration,  testimou j  taken,  and  counsel 
heard,  and  the  decision  was  postponed  and  made  a  special  order  tor 
this  day  at  three  o'clock.  It  seems  to  me  it  is  unheard  of  in  tiie 
history  of  the  proceedings  of  the  Senate  and  Assembly,  in  extra 
session,  when  a  time  has  been  fixed  for  the  hearing  of  a  special  order, 
that  a  few  hours  before  that  time  arrives  a  motion  should  be  made  to 
rescind  the  order  and  fix  it  at  an  earlier  hour.  It  seems  to  me  it  is 
«  bad  precedent  to  establish.  There  is  no  necessity  for  it,  the  pub- 
lic business  does  not  require  it.  Something  has  been  said  about  the 
•dignity  of  the  Senate.  We  have  heard  it  frequently,  and  it  seems  to 
me  that  it  will  beet  comport  with  the  dignity  of  the  Senate  to  abide 
by  its  own  special  order,  deliberately  made  at  a  time  when  the  quea- 
tion  was  before  us.  I  think  we  ought  to  wait  until  three  o'clock  and 
jgo  on  in  order.  For  the  purpose  of  settling  this  question,  I  move 
the  Senate  now  take  a  recess  until  three  o'clock. 

The  question  was  submitted  on  the  motion  of  Senator  James 
Wood,  and  it  was  carried. 


Senate  re^assembled  at  8  o'clock,  p.  k. 

Seuator  Chatfield — Mr.  President:  On  behalf  of  Senator  D.P. 
Wood,  from  the  twenty-second  district,  who.  is  absent,  I  move  that 
this  question  be  postponed  for  one  week  from  to-day. 

Senator  Graham — Mr.  President:  I  was  almost  inclined  to  say 
that  I  rise  in  behalf  of  the  senator  from  the  twenty-second  to  request 
the  proceedings  to  go  on  {it  once.  I  gave  him  notice  at  the  time  he 
(the  senator  from  the  twenty-fourth)  made  the  request  that  I  should 
oppose  it,  and  he  said  he  expected  it,  and  he  said  he  still  desired  this 
placed  upon  record,  and  then  his  wishes  are  gratified,  I  take  it,  for 
I  am  opposed  to  the  postponement. 

The  Pbesident  submitted  the  question  on  the  motion  of  the  sena- 
tor from  the  twenty-fourth  (Mr.  Chatfield),  and  it  was  decided  in  the 
tiegative. 

The  Paesidbnt — The  Clerk  will  now  read  the  first  charge. 

Senator  Johnson — Mr,  President :  I  move,  sir,  that  the  consider- 
ation of  these  charges  be  postponed  until  to-morrow,  to  be  taken  up 
immediately  after  the  disposition  of  the  case  of  Judge  Curtis;  or 


TRIAL  OP  HOEAOE  G.  PBINDLE.  1215 

what  I  wkh  to  do  is,  to  defer  it  to  8ome  time,  not  remote,  bat  near, 
when  this  body  is  more  folly  present  than  it  now  is ;  there  are  to-day 
in  their  seats  but  twenty-five  senators ;  it  takes  twenty-two,  as  I 
understand  it,,  to  effect  a  removal.  There  are  thirty-two  members 
of  this  body;  there  are  thirty-one  acting  members  that  may  be 
present,  that  are  not  otherwise  engaged.  I' saw  Mr.  Tweed  yester- 
day, but  he  has  business  on  hand  that  renders  it  inconvenient  for 
him  to  be  present  upon  this  occasion. ' 
.  Senator  Jakes  Woop  —  Did  he  say  that  f 

Senator  Johnson  — I  judge  so  from  the  surrounding— 

Senator  Jakks  Wood  —  Did  he  say  that? 

Senator  Johnson  —  But  he  looked  it.  Mr.  President,  it  does 
aeem  to  me  as  if  it  was  making  not  so  serious  a  matter  of  the  ques- 
tion as  the  question  is  entitled  to  at  the  hands  of  this  body,  that 
they  should  go  into  a  vote  upon  the  charges  requiring  substantially 
every  member  present  to  vote  in  the  affirmative  to  insure  a  convic- 
tion. 

Senator  BsNKDicr — Say  to-morrow  at  twelve  o'clock.  I  under- 
fitand  the  Curtis  case  oomes  on  to-morrow  —  not  until  three  o'clock. 

Senator  Johnson  —  Mr.  President :  I  move  the  consideration  of 
this  case  be  postponed  until  to-morrow  morning,  immediately  after 
the  reading  of  the  journal.    There  are  twenty-five  senators  present. 

Senator  "Woodin  —  Twenty-six ;  you  did  not  count  yourself. 

Senator  Johnson — I  did  count  myself.  I  believe  Judge  Prindle 
•is  entitled  to  prompt  and  speedy  action  at  the  hands  of  the  Senate, 
but  it  seems  to  me,  after  the  Senate  has  gone  through  the  form  of 
taking  the  testimony  at  very  great  length,  and  listened  to  exhaustive 
argument,  that  the  State  is  entitled  to  the  presence  of  its  representa- 
tives, to  whose  hands  this  case  is  committed,  and  for  that  reason  I 
move  the  case  be  postponed  until  to-morrow  morning,  after  the 
reading  of  the  journal. 

Senator  Gbaham  —  Mr.  President:  I  would  have  no  objection  to 
postponing  for  a  good  reason ;  I  am  satisfied  that  the  Senate  is  now 
as  full  as  it  will  be  at  any  time  we  shall  be  able  to  reach  this  case ; 
and,  believing  that  we  have  as  many  present  now,  or  will  have  dur- 
ing this  discussion,  as  we  may  have  at  any  time,  to  vote,  I  move  to 
lay  tlie  resolution  on  the  table. 

Senator  Cook  —  Mr.  President :  I  will  state  that  Senator  Murphy 
came  up  on  the  train  this  afternoon,  and  is  in  the  city,  and  probably 
will  be  here  in  the  morning,  making  one  more. 

Senator  Dickinson  —  Mr.  President:  Senator  Murphy  must  have 
been  aware  that  we  were  to  meet  here  at  three  o'clock  for  this  pur- 
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pose,  and  I  think  it  is  his  duty  to  be  here.  Neither  Senators  O'Brien, 
Tweed  or  Palmer  are  here.  I  am  aware  Senator  Ames  leaves  here 
to-night,  and  we'  will  have  one  less ;  his  health  will  not  permit  his 
remaining  longer,  and  certainly  we  will  have  less  than  we  have  now. 

The  President  submitted  the  question  on  the  motion  of  Senator 
Graham,  and  it  was  declared  carried. 

The  question  of  the  removal  of  Judge  Prindle  on  the  charges 
preferred  against  him,  being  under  consideration,  Senator  Jakss 
Wood  arose  in  his  place  and  addressed  the  Senate  as  follows : 

Mr.  President  —  On  the  20th  day  oi  March,  1872,  the  Governor 

transmitted  to  the  Senate  the  following  message,  with  the  charges 

therein  referred  to : 

"ExBcunvB  Chamber,  ) 

Albajstt,  March  20, 1872.  j 
To  the  Senate : 

1  respectfully  transmit  herewith  charges  and  specifications  pre- 
sented to  me,  alleging  official  misconduct  on  the  part  of  Horace  G. 
Prindle,  county  judge  of  Chenango  county,  with  petitions  accom- 
panying the  same  from  respectable  citizens  of  said  county,  asking 
me  to  recommend  the  removal  of  said  Prindle  from  the  office  of 
county  judge  and  surrogate,  according  to  section  11  of  article  6  of 
the  Constitution  ;  and  also  copies  of  the  proceedings  of  the  board  of 
supervisors  of  said  county  with  reference  to  said  county  judge  and 
his  proposed  removal  from  office. 

I  have  heard  the  counsel  for  the  petitioners  and  for  the  said  judge, 
respectively,  upon  these  diarges,  some  of  which  relate  to  ^Jleged 
official  misconduct  during  his  term  of  office,  immediately  preceding 
his  present  term,  to  which  he  was  elected  at  the  last  general  election, 
and  others  to  alleged  official  misconduct  during  his  present  term. 
The  Constitution  evidently  contemplates  that  the  truth  and  suffici- 
ency of  the  charges,  in  such  cases  as  this,  shall  be  tried  by  jour 
honorable  body,  and  not  by  the  Governor.  The  final  decision  is  to 
be  made  by  you,  and  not  by  me.  My  recommendation  is,  neverthe- 
less, necessary  to  bring  the  case  within  your  jurisdiction.  It  would 
seem,  therefore,  to  be  the  duty  of  the  Governor,  if  a  prima  facie 
case  be  made  out  before  him,  to  send  it  to  you  for  adjudication. 

The  charges  in  this  case  are  presented  by  respectable  citizens, 
and  substantially  indorsed  by  the  county  board  of  supervisors,  and 
are  supported,  many  of  them,  by  affidavits,  exparte^  and  other  proofs. 

I  therefore  recommend  that  you  inquire  into  the  charges  so  made, 
and,  if  the  truth  and  sufficiency  thereof  sliall  be  established,  that 
the  said  Horace  G.  Prindle  be  then  removed  from  the  office  of  county 
judge  and  surrogate  of  said  county. 

JOHN  T.HOFFMAN." 
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The  respoudent,  pursnant  to  a  notice  served  on  him  to  that  effect, 
appeared  before  a  committee  of  the  Senate,  and  issue  was  joined  on 
the  charges  by  the  interposition  by  him  of  a  general  denial.  On 
that  issue  witnesses  have  been  examined  both  on  the  prosecution 
and  on  the  part  of  the  respondent.  The  case  has  been  conducted 
with  distinguished  ability  by  the  counsel  employed  for  the  respective^ 
parties.  The  Senate  have  had  the  benefit  of  the  examination  and 
argument  of  counsel  for  and  against  the  charges  and  the  removal  of 

the  respondent  from  his  oflice  of  county  judge  and  surrogate. 

These  proceedings  are  instituted  under  the  provisions  contained  in 
section  11,  article  6,  of  the  Constitution.  That  section  reads  as  follows : 

"  §  11.  Judges  of  the  Court  of  Appeals  and  judges  of  the  Supreme 
Court  may  be  removed  by  concurrent  resolution  of  both  houses  of 
the  Legislature,  if  two-thirds  of  all  the  members  elected  to  each 
house  concur  therein.  All  judicial  o£Scers,  except  those  inentioned 
in  this  section  and  except  justices  of  the  peace  and  judges  and  jus- 
tices of  inferior  courts  not  of  record,  may  be  removed  by  the  Senate 
on  the  recommendation  of  the  Governor,  if  two-thirds  of  all  the 
members  elected  to  the  Senate  concur  therein,  but  no  removal  shall 
be  made  b}'  virtue  of  this  section  unless  the  cause  thereof  be  entered 
on  the  journals,  nor  unless  the  party  complained  of  shall  have  been 
served  with  a  copy  of  the  charges  against  him,  and  shall  have  had 
an  opportunity  of  being  heard.  On  the  question  of  removal  the 
ayes  and  nays  shall  be  entered  on  the  journal." 

The  question  which  the  Senate  has  to  decide  is,  whether  the 
respondent  has  done  any  thing  or  committed  any  offense  which  makes 
him  unworthy  and  unfit  to  hold  the  office  of  county  judge  and  sur- 
rogate, to  which  he  has  been  elected  by  the  electors  of  the  county  of 
Chenango.  The  first  inquiry  that  arises  is,  what  are  sufficient 
grounds  or  causes  for  the  removal  of  a  judicial,  officer  under  the  pro- 
visions of  the  Constitution  of  the  State  which  have  beei)  read  ?  The 
same  Constitution  provides  that  judges  of  the  Court  of  Appeals  and 
justices  of  the  Supreme  Court  may  be  removed  by  the  concurrent 
resolution  of  both  Houses  of  the  Legislature,  if  two-thirds  of  all  the 
members  elected  to  each  House  concur  therein,  or  as  it  is  technically 
called,  by  legislative  address.  And  it  vvould  seem  that  the  judges 
and  justices  referred  to  may  be  removed  for  cause  or  without  cause, 
and  are  virtually  left,  so  far  at  least  as  regards  the  mere  tenure  of 
their  office,  fo  the  sovereign  will  and  pleasure  of  the  two  Houses  of 
the  Legislature.  No  copy  of  the  charges  are  required  to  be  served 
upon  the  judge  or  justice  complained  of,  norls  he  allowed  an  oppor- 
tunity of  being  heard.  When  two-thirds  of  both  branches  of  the 
163 
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Legislature  have  determined  that  a  judge  or  justice  ought  to   be 
removed,  the  purpose  is  accomplished  by  the  adoption  of  a  concar- 
rent  resolution  to  that  effect.    The  same  Constitution  provides  for  a 
court  for  the  trial  of  impeachments,  and  confers  the  power  of  impeach- 
ment upon  the  House  of  Assembly.     The  Constitution   does  not 
designate  what  officers  are  amenable  to  that  court.     It  refers  to  the 
Governor  and  judicial  officers,  but  it  is  understood  that  all  officers, 
whether  elected  or  appointed,  exercising  their  functions  under  the 
provisions  of  the  Constitution,  or  of  a  statute  creating  the  offices, 
are  liable  to  impeachment,  unless  otherwise  provided  by  some  law  or 
statute.     The  Court  of  Impeachment  may,  after  a  trial,  pronounce 
judgment  of  removal,  and  this  judgment  vacates  the  office  and  its 
tenure  ceases.    The  statute  also  provides  that  the  office  of  every 
civil  officer  in  this  State  becomes  vacant  by  the  conviction  of  the 
incumbent  of  felony. in  any  court  of   competent  jurisdiction,  and 
ipso  facto  the  office  is  vacant.     So  far  as  all  judicial  officers,  except 
judges   of   the  Court  of   Appeals  and   justices  of   the  Supreme 
Court,  and  except  justices  of  the  peace,  and  judges  and  justices  of 
inferior-  courts  not  of  record,  are  concerned,  the  Court  of  Impeach- 
ment, and  the  Senate   on  the  recommendation  of  the  Governor, 
have   concurrent  jurisdiction  to  remove,  and  such  officer  may  be 
removed  by  the,8enate  for  impeachable  offenses,  and  therefore  the 
power  of  impeachment,  under  section  1  of  the  Constitution,  and 
the  power  of   removal  under  the  other,  are  concurrent  remedies. 
And  while  the  Senate  may  remove  an  officer  or  judge  for  an  impeach- 
able offense,  there  are  other  gi'ounds  upon  which  he  may  justly  be 
removed,  which,  perhaps,  may  not  constitute  an  impeachable  offense. 
But  it  is  quite  clear  that  the  Senate  is  not  authorized  to  remove  a 
judge  from  mere  caprice,  nor  can  it,  by  virtue  of  the  power  conferred 
by  the  Constitution,  rightfully  remove  a  judge  without  some  good 
and  sufficient  cause.    The  provision  of  the  Constitution  is  that  no 
removal  shall  be  made  unless  a  copy  of  the  charges  shall  have  been 
served  upon  the  party  complained  of,  and  he  shall  have  had  an  oppor- 
tunity of  being  heard.     The  charges  must  first  be  laid  before  the 
Governor,  and  if,  in  his  judgment,  they  set  out  a  prima  facie  case 
for  removal,  he  tjansrait  them  to  the  Senate  with  a  recommendation 
for  his  removal.    The  term  "  charge,"  in  the  sense  used  in  the  Con- 
stitution, signifies  an  aocrisation  of  some  act  or  conduct  involving 
moral  turpitude,  and  the  charges,  a  copy  of  which  is  required  to  be 
served,  must  contain  some  allegation  or  allegations,  either  of  an 
offense,  or  some  improper  conduct  on  the  part  of  the  person  accused, 
or  some  incapacity  which  would  render  him  unfit  longer  to  hold  the 
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office.  Under  the  military  code,  all  offenders  are  tried  before  a  court- 
martial  upon  charges  and  specification,  and  the  charges  may  contain 
any  violation  of  military  law,  from  conduct,  derogatory  to  the 
character  of  a  soldier  or  unbecoming  an  officer  and  a  gentleman,  to 
the  highest  crimes  known  to  the  criminal  law.  The  word  "  charge  " 
as  thus  used,  I  think,  has  the  same  signification  in  military  law  and 
in  the  Constitution.  In  my  judgment  it  is  not  necessary  that  the 
person  complained  of  should  be  guilty  of  mal  or  corrupt  conduct  in 
ofiGice  in  order  to  make  out  a  good  cause  of  removal.  If  it  appears 
that  he  is  unfit  for  aHy  reason  longer  to  hold  a  judicial  office ;  that 
he  has,  by  his  conduct,  degraded  himself  in  the  eyes  of  the  com- 
munity ;  that  he  lives  in  open  violation  of  the  established  laws  of 
morality  by  which  society  is  regulated  and  controlled ;  that  he  has 
become  insane  or  otherwise  mentally  incapacitated,  a  case  is  made 
out  to  authorize  the  Senate  to  remove  him. 

The  question  recurs,  first,  Has  the  respondent  committed  any 
offense  for  which  he  is  liable  to  be  impeached  P  Second,  Has  he 
been  guilty  of  mal  and  corrupt  conduct  in  office  not  amounting  to 
an  impeachable  offense  t  Or,  third,  does  it  appear  that  his 
character  and  conduct  is  such  as  to  render  him  unfit  longer  to  hold 
the  office  to  which  he  was  elected  by  the  electors  of  Chenango 
county.  If  the  Senate  is  satisfied  from  the  evidence  that  the  respond- 
ent is  guilty  under  all,  any,  or  either  of  these  propositions,  the  judg- 
ment of  removal  should  be  pronounced  against  him.  .  The  charges 
against  him  are  fifty-four  in  number.  They  do  not  set  forth  so  many 
distinct  offenses,  but  a  large  number  of  them  might  properly  be 
called  specifications  under  a  general  charge.  They  may  be  classified 
bA  follows : 

First.  That  the  respondent  unlawfully  and  corruptly  refused  to 
draw  papers  necessary  to  be  drawn  for  the  purposes  of  his  official 
action  as  surrogate  of  the  county  of  Chenango.  Second.  That  hav 
ing  one  George  W.  Bay  as  a  derk  in  his  office,  he  allowed  him  to 
draw  and  prepare  papers,  such  as  were  required  to  be  drawn  in  the 
discharge  of  his  judicial  office  as  surrogate,  and  allowed  him  (Hay) 
to  practice  before  him  as  such  surrogate,  and  to  receive  pay  therefor. 
Third.  That  he  allowed,  authorized  and  encouraged  Ray  to  draw 
petitions  and  other  papers  necessary  in  the  course  of  the  administra- 
tion of  estates  by  executors,  administrators,  and  charge  and  receive 
pay  out  of  the  estates  which  were  adjudicated  upon  and  settled  before 
him  as  surrogate,  for  services  which,  by  the  statutes,  he  as  surrogate 
was  required  to  draw  and  prepare  without  any  compensation.  Fourth. 
That  ihe  respondent  has  acted  as  attorney  and  counselor  in  the 
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Supreme  Court  in- cases  pending  therein,  and  wherein  the  party  for 
whom  he  appeared  was  an  executor  or  administrator  over  whom  or 
whose  accocxnts  he  had  jurisdiction.  Fifth.  That  the  respondent,  in 
proceedings  for  proof  of  wills  of  deceased  persons  before  him,  has, 
in  contested  cases,  granted  orders  to  pay  to  attorneys  and  counsel, 
employed  by  the  proponents  and  contestants  out  of  the  estates  for 
which  they  respectively  appeared,  counsel  fees  in  amounts  varying 
from  $100  to  $600.  Sixth.  That,  as  surrogate,  he  induced  one 
Esther  Hook,  acting  as  executor  of  her  deceased  husband's  will,  in 
the  course  of  the  administration  of  the  estate,  to  sell  to  him  certain 
United  States  bonds  bequeathed  to  her  by  her  deceased  husband,  at 
their  par  value,  when  they  were  worth  a  premium  over  and  above 
the  amount  he  paid  therefor,  without  disclosing  to  her  the  fact  that 
said  bonds  were  worth  a  premium  over  and  above  their  par  value. 
Seventh.  That  during  the  years  1865,  1866  and  1867  he  did  not 
render  to  the  board  of  supervisors  an  account  of  the  fees  received  by 
him  in  his  official  capacity  as  county  judge  and  surrogate  in  the 
manner  required  by  the  statute,  and  did  not  pay  over  to  the  treasu- 
rer of  the  county  all  the  fees  he  had  received,  as  by  law  he  wad 
required  to  do.  Eighth.  That  in  proceedings  had  for  the  bon<}ing 
of  the  town  of  Greene  before  him,  he  corruptly  and  unlawfully  took 
and  received  a  large  sum  of  money  on  account  of  services  rendered 
by  him  as  county  judge,  on  the  application  to  have  said  town 
adjudged  bonded  in  aid  of  the  Greene  Railroad  Company.  Ninth. 
That  in  proceedings  pending  before  him  as  county  judge,  to  bond 
the  town  of  Smithville,  in  aid  of  the  Central  Valley  Railroad  Com- 
pany, he  corruptly  made  known  what  decision  he  should  make,  and 
the  commissioners  he  should  appoint,  long  anterior  to  the  publica- 
tion of  his  decision,  to  enable  the  party  to  whom  he  had  made  the^ 
closure  to  gain  undue  advantage  over  the  contestants  in  said 
proceedings.  That  he  did  make  such  decision,  and  appoint  such 
commissioners,  in  pursuance  of  a  corrupt  understanding  or  agree- 
ment between  himself  and  the  persons  who  were  endeavoring  to 
procure  the  bonding  of  such  town.  Tenth.  That  he  refused  to 
submit  to  an  examination  in  pursuance  of  a  subpoena  issued  by  the 
board  of  supervisors  of  the  county  of  Chenango  requiring  him  to 
appear  before  the  board  and  be  examined  as  a  witness  in  relation  to 
the  dischai^  of  his  duties  as  county  judge  and  surrogate,  and  the 
receipt  and  disbursements  of  money  received  by  him  in  his  official 
capacity. 

The  foregoing,  it  seems  to  me,  embraces  substantially  the  charges 
contained  in  the  fifty-four  specific  charges  which  have  been  laid 
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before  the  Senate,  and  upon  which  the  evidence  has  been  taken. 
Before  taking  the  vote  npon  each  charge  separately,  as  required  by 
the  rales  which  we  have  adopted  for  our  government  in  the  investi- 
gation of  this  case,  I  desire  to  eicpress  my  views  upon  what  I  regard 
the  leading  and  prominent  questions  involved  in  the  investigation, 
without,  at  this  time,  examining  the  specific  charges. 

I.  In  my  judgment,  it  is  no  part  of  the  official  duty  of  the  surro- 
gate to  draw  petitions  for  the  proof  of  wills,  the  issuing  of  letters  of 
administration  and  guardianship  and  final  accountings,  and  other 
papers  upon  which  he  is  to  act  officially.  The  first  subdivision  of 
section  2  of  chapter  300  of  the  Laws  of  1844  is  as  follows :  '^  For 
the  following  services  hereafter  done  or  performed  by  surrogates, 
the  following  fees  shall  be  allowed."  Then  follows  an  enumeration 
of  the  services  for  which  the  surrogate  should  be  entitled  to  receive 
fees,  a  portion  of  which  are  official  and  a  portion  of  which  are  not 
It  is  clear  that  there  is  nothing  in  the  act  making  it  obligatory  upon 
the  surrogate  to  draw  these  papers.  But  it  is  claimed  that  the  first 
clause  of  the  ninth  section  of  the  act  passed  May  12,  1847,  a^ 
amended  by  chapter  95  of  the  Laws  of  1849,  has  this  effect.  That 
clause  is  as  follows :  ^'  Such  county  officers  shall  in  qo  case  perform 
any  official  services,  unless  upon  prepayment  of  the  fees  and  per- 
quisites imposed  by  law  upon  any  person  for  services  rendered  by 
such  officer  in  his  official  capacity,  and  upon  such  payment  it  shall 
be  the  duty  of  any  officer  to  perform  the  services  required." 

This  law  only  makes  it  the  duty  of  the  surrogate  to  perform  offi- 
cial services  upon  prepayment  of  the  fees ;  and  the  services  in  ques- 
tion can  in  no  sense  be  considered  official ;  they  may  be  performed 
by  any  one  else  as  well  as  the  surrogate.  Even  if  it  was  the  inten- 
tion of  the  Legislature  to  compel  the  surrogate  to  perform  these 
unofficial  acts,  in  order  that  the.  fees  might  be  received  into  the 
treasury,  it  does  not  foUow  that  it  is  still  his  duty,  after  fees  are 
abolished.  The  literal  reading  of  the  law  as  it  now  remains  would 
inhibit  the  surrogate  from  performing  any  of  the  services  coming 
within  the  purview  of  this  statute.  He  can  only  perform  them  on 
prepayment  of  the  fees,  and  is  now  forbidden  to  take  any  fees.  No 
statute  does  or  should  compel  him  to  become  the  clerk  or  attorney 
of  parties  having  business  before  him. 

Section  8  of  chapter  862,  Laws  of  1863,  provides  for  the  allow- 
ance of  counsel  fees,  on  the  settlement  of  the  accounts  of  execu- 
tors and  administrators  and  preparing  therefor,  not  exceeding  $10 
a  day.  This  is  the  allowance  for  services  for  which  the  surrogate 
recdved  fees  under  the  law  of  1844,  and  is  inconsistent  with  the 
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theory  that  such  servicos  are  a  part  of  his  official  duty.  Lawyers 
having  business  before  surrogates  and  in  surrogates'  courts  are 
in  the  constant  habit  of  drawing  the  papers  upon  which  the 
surrogate  acts,  and  charging  executors,  administrators  and  guardians 
therefor,  who,  in  turn,  charge  the  amounts  to  the  estates  they 
administer,  and  such  practice  has  never  been  questioned  by  thd 
courts. 

All  the  charges,  therefore,  against  the  respondent,  based  upon  the 
idea  that  it  is  obligatory  upon  the  surrogate  to  draw  such  papers,  are, 
in  my  judgment,  entirely  unsustained. 

II.  It  follows  from  this  that  there  was  no  impropriety  or  violation 
'  of  law  in  allowing  Mr.  Bay,  as  an  attorney  and  counselor  at  law,  to 
practice  in  the  surrogate's  court,  as  it  appears  from  the  evidence  in 
the  case  that  he  did.  It  was  right  and  proper,  and  is  almost  a  uni- 
versal practice  for  lawyers  throughout  the  State  to  act  as  attorneys 
and  counselors  for  executors,  administrators  and  guardians  before  the 
surrogate's  court,  and  to  draw  and  charge  for  the  necessary  papers 
required  to  be  drawn  in  all  proceedings  before  the  court.  The  statute 
prohibits  a  surrogate  from  allowing  his  clerk  to  practice  before  him  ; 
but  it  seems  to  me  that  a  fair  view  of  the  evidence  does  not  prove 
that  Mr.  Ray  was  the  clerk  of  the  surrogate  within  the  meaning  of 
the  statute.  The  language  of  the  statute  is  as  follows :  No  soriy 
partner  or  clerk  of  any  surrogate  shall  be  permitted  to  praetioe 
before  such  surrogate,  as  attorney,  solicitor  or  counselor  for  any 
party,  to  any  proceeding  before  him,  in  his  official  character."  The 
clerk  referred  to  was  not  the  statutory  clerk,  because  the  law  did 
not  then  authorize  the  surrogate,  as  such,  to  have  a  clerk.  The  sur- 
rogate's court  had  no  clerk.  I  think  the  clerk  referred  to  was  the 
law  clerk  or  student  of  the  surrogate,  upon  the  assumption  that 
ordinarily  surrogates  would  be  lawyers.  Mr.  Ray  clearly  was  not 
such  a  clerk,  and  did  not  occupy  any  such  relation  to  the  respondent. 
As  a  practicing  attorney  and  counselor  at  law,  ho  had  his  office  in 
the  same  room  with  the  surrogate's  office.  He  was  there  fbr  the 
purpose  of  practicing  his  profession  in  that  court  and  rendering 
assistance  to  administrators,  executors  and  guardians, in thebusiness 
which  they  were  compelled  to  transact  before  the  surrogate.  For 
the  services  rendered,  he  received  the  pay  to  his  own  use  and  benefit 
There  was  no  doubt  that  he  was  of  great  service,  both  to  the  sur- 
rogate and  the  parties  for  whom  he  appeared,  in  expediting  and 
simplifying  the  proceedings  before  the  surrogate.  It  is  not  insisted, 
as  I  understand  it,  but  that  the  prices  charged  and  received  by  him 
for  his  services  were  Mr  and  reasonable,  and  assuming  that  the  sor- 
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rogatc  was  not  bound  to  draw  the  papers  or  perform  the  services 
which  were  rendered  by  Mr.  Ilay,  and  that  if  Mr.*  Kaj  had  not 
been  employed,  administrators,  executors  and  guardians  would  have 
been  nnder'the  necessity  of  employing  other  counsel  to  perform  the 
same  service,  it  seems  to  me  that  no  Just  ground  for  complaint  could 
be  brought  against  the  surrogate  for  allowing  Mr.  Kay  to  have  an 
otBce  witli  him,  and  to  perfbrm  the  services  which  were  rendered 
by  him,  and  to  receive  the  compensation  which  he  received.  It  was 
right  and  proper,  and  an  advantage  and  convenience  to  those  having 
business  with  the  surrogate,  that  he  should  have  a  competent  person 
in  the  office  to  assist  them.  That  Mr.  Eay  was  such  a  person  there 
can  be  no  doubt ;  there  is  no  complaint  that  he  did  not  do  his  work 
well,  and  the  uncontradicted  evidence  shows  that  he  received  much 
less  than  other  lawyers  were  in  the  habit  of  receiving  for  the  same 
services.  'Thus  it  appears  that  when  the  respondent  referred  persons 
to  him  for  the  transaction  of  business,  he  not  only  violated  no  law, 
bnt  conferred  a  substantial  benefit  upon  the  estates  interested. 

III.  The  evidence  under  charge  seventeen  sbow&  that  the  purchase 
of  the  bonds  of  Mrs.  Esther  Hook  was  a  private  transaction,  in  no 
way  connected  with  the  official  action  of  the  respondent.  He  pur- 
chased them  as  an  individual  and  not  as  an  official ;  they  belonged 
to  Mrs.  Hook  individually,  and  the  money  she  received  for  them 
was  her  own  property,  to  use  as  ^e  pleased.  It  was  not  a  transac- 
tion in  the  course  of  the  administrationof  this  estate  of  which  she  was 
executrix.  Even  if  we  felt  called  upon  to  enter  into  an  examination 
of  private  transactions  of  this  character,  in  search  of  cause  for  removal, 
we  should  find  nothit^inthe  evidence  showing  the  transaction  of  a 
fraudulent  one  on  the  part  of  the  respondent.  Mrs.  Hook  knew  there 
was  a  premium  upon  the  bonds,  and  her  grandson,  who  was  present, 
spoke  to  her  about  it  during  the  transaction.  There  is  no  evidence 
whatever  of  any  fraudulent  misrepresentation  or  concealment.  I  have 
said  that  conduct  on  the  part  of  a  judicial  officer,  involving  gross 
moral  turpitude,  is  a  ground  for  his  removal ;  but  it  should  be  such 
as  is  open  and  repugnant  to  the  moral  sense  of  the  community ;  such 
as  tends  to  deprive  him  of  the  confidence  and  respect  of  those  who 
are  compelled  to  have  official  intercourse  with  him.  It  is  not  every 
violation  of  what  is  understood  to  be  the  strict  rules  and  obligations 
of  the  moral  law  that  will  justify  the  removal  of  a  judicial  officer. 
If  it  were  so,  who  would  escape  ?  Who  would  be  without  sin  to 
cast  the  first  stone  ?  If  a  judicial  officer  performs  the  duties  of  his 
high  office  honestly,  impartially  and  uprightly,  if  he  possess  the 
necessary  qualifications,  and  has  the  requisite  capacity  and  ability. 
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he  ought  not  to  be  removed  from  office,  so  long  as  his  general  con- 
duct entitles  him  to  be  recognized  as  a  respectable  member  of  the 
society  in  which  he  moves.  He  may  make  a  hard  bargain  and  yet 
be  an  honest  judge.  He  may  by  his  business  shrewdness  gain  a 
pecuniary  advantage,  and  yet  hold  the  scales  of  justice  with  an  im- 
partial hand.  If  he  is  not  guilty  of  any  violation  of  law,  any  extortion, 
any  fraudulent  overreaching  in  his  dealings  with  his  fellows,  and  is 
honest  and  upright  as  a  judge,  the  judicial  office  will  sufEer  no  dis- 
honor, and  the  State  no  detriment  at  his  hands.  The  fact  that  there 
was  a  woman  in  this  case  makes  the  affi^ir,  perhaps,  appear  more 
heinous  than  if  the  same  transaction  had  been  with  a  man  of  the 
same  age.  But  the  appearance  of  Mrs.  Hook,  as  a  witness  on  the 
stand,  indicated  that  she  is  a  woman  of  some  shrewdness,  and  of 
more  than  ordinary  capacity  and  understanding.  The  evidence 
shows  that  she  knew  that  the  bonds  in  question  were  worth  a  pre- 
mium ;  she  was  aware  that,  when  her  husband  purchased  them,  he 
paid  a  premium  for  them.  But  for  some  reason  she  was  induced  to 
part  with  them  to  the  respondent  without  ascertaining  what  the 
premium  upon  them  was,  and  seemed  to  be  satisfied  with  receiving 
their  par  value.  It  may  be  well  said  that  the  respondent  ought  to 
have  advised  her  that  her  bonds  were  worth  a  premium.  I  will  not 
say  that  he  ought  not  to  have  done  so ;  but  he  was  under  no  legal 
obligation  to  protect  the  rights  of  Mrs.  Hook.  She  had  voluntarily 
disclosed  the  fact  that  she  was  the  owner  of  the  bonds  in  question, 
and  desired  to  sell  them  for  the  purpose  of  obtaining  money  for  her 
grandson ;  she  offered  them  to  the  respondent,  and  he  proposed  to 
take  them  at  their  par  value,  which  proposition  she  accepted.  It 
seems  to  me  that  this  single  transaction,  and  only  one  which  his  accosr 
ers,  in  an  investigation  which  has  been  conducted  with  so  much 
ability,  vigor  and  acrimony,  has  been  able  to  discover  against  the 
respondent,  in  which  it  appears  that  he  has  obtained  any  advantage- 
in  a  business  transaction  which  is  open  to  criticism  or  censure, 
ought  not  to  be  regarded  as  a  good,  sufficient  cause  for  removal. 

IV.  The  evidence  under  charge  V  shows  that  the  respondent,  by 
allowing  himself  to  be  employed  by  Austin  Barrows,  an  executor, 
to  bring  an  action  in  the  Supreme  Court  for  authority  to  sell  the 
real  estate  devised  by  the  will,  violated  the  law  forbidding  his  being 
the  attorney  of  an  executor  over  whom  or  whose  accounts  he  could 
have  a  jurisdiction  by  law.  But  he  did  it  without  it  occurring  to 
him  that  there  was  such  a  law,  even  if  he  knew  it,  and  oonsequentiy 
he  could  not  have  done  it  willfully  in  the  sense  jof  the  accnsation. 
I  know  it  has  been  sf.id  that  ignorance  of  the  law  is  no  excuse  for 
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its  violation.  While  this  is  true  in  the  abstract,  there  may  be  cir- 
cumstances attending  or  sarronnding  the  violation  which  should  be  • 
regarded  as  palliative  or  exculpatory.  But  should  the  violation  of 
JEt  statute  be  held  as  a  sufficient  cause  of  removal,  and  every  judge 
be  removed  who  has  committed  this  offense  inadvertently  or  unwit- 
tingly, few,  if  any,  would  be  left  on  the  bench.  Whatever  the 
respondent  did  in  procuring  the  judgment,  he  did  as  attorney  of  the 
Supreme  Court,  and  I  have  failed  to  see  any  thing  irregular  or 
illegal  in  the  conduct  of  the  action.  The  action  was  a  necessary  and 
proper  one  to  be  brought;  the  defendants  were  properly  brought 
into  court,  and  appeared  by  an  attorney  of  the  court  duly  author- 
ized ;  the  pleadings  were  appropriate ;  the  order  for  judgment,  and 
judgment  were  regular,  legal,  and  properly  obtained.  There  can 
be  no  pretense  that  the  order  for  judgment,  fixing  the  costs  and 
expenses  in  the  action,  was  procured  by  any  fraud  or  malpractice. 
It  was  regularly  certified  by  the  clerk  of  the  court  in  which  it  was 
obtained  in  the  usual  way;  and  Judge  Boardman,  who  held  the 
court,  cannot  testify  that  the  respondent  did  not  call  his  attention 
to  the  amount  of  costs  and  counsel  fees. 

It  is  insisted,  by  one  of  the  counsel  for  the  prosecutors,  that  the  , 
order  was  illegal  because  the  costs  were  not  taxed  under  the  Code ; 
.  that  the  law  does  not  permit  the  allowance  of  any  sum  in  such  cases 
ijl^  addition  to  the  statutory  fees.  In  this,  I  think,  he  is  mistaken. 
Courts  of  equity  may  make  such  allowances  to  truslj^es  and  others, 
suing  or  defending  in  cmtre  droit,  and  to  any  and  all  parties  in 
actions  for  the  construction  of  wills,  and  in  relation  to  charities. 
jRose  V.  Hose  Aasooiationj  28  N.  Y.  Hep.  190.  This  judgment, 
then,  was  regularly  procured  by  the  respondent  as  an  attorney,  and 
the  fact  that  he  was  the  surrogate  of  Chenago  county  in  no  way 
aided  him  in  procuring  it.  He  could  have  procured  it  in  the  same  way 
with  the  same  allowances  for  cost  and  expenses  had  he  not  been  such 
surrogate.  Any  other  attorney  could  have  done  the  same.  It  is  true 
the  surrogate  allowed  the  executors,  on  the  final  settlement  of  his 
accounts,  the  amount  he  paid  upon  this  judgment ;  but  the  judgment 
of  the  Supreme  Court  had  fixed  the  amount  and  ordered  the  execu- 
tor to  pay  ^Lp^nd  no  surrogate  couid  have  refused  to  allow  it.  There 
is  no  evidence  that  the*costs  and  expenses  inserted  in  the  judgment 
were  too  large.  Even  if  the  Senate  should  feel  disposed  to  regulate 
the  charges  of  attorneys  and  counselors  in  the  Supreme  Court,  all 
the  proof  is,  that  they  were  reasonable.  The  offense,  then,  proved 
under  this  charge,  is  an  ignorant  or  unwitting  violation  of  the  stat- 
ute, not  malum  in  se,  but  only  malum  prohihitu7n.    The  charge  is 
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that  the  statute  was  wiUfully  and  corruptly  violated,  but  if  it  em- 
braced the  case  proved  it  would  fall  far  short  of  being  a  sufficient 
case  for  removal.  And  it  should  be  noted  that  the  parties  interested 
make  no  complaint;  they  do  not  complain  that  the  respondeat 
received  too  large  a  sum  for  his  services ;  and  if  no  wrong  has  been 
done,  if  what  the  respondent  did  was  right  of  itself  and  would  not 
be  the  subject  of  any  well-gi'ounded  complaint,  if  he  had  not  been, 
at  the  time  of  rendering  the  services,  a  surrogate;  then  it  seems  to 
me,  if  it  is  believed  that  he  did  it  in  ignorance  of  the  law,  or  if,  know- 
ing the  law,  he  did  it  inadvertently,  without  at  the  time  remember- 
ing or  having  his  attention  called  to  the  fact  that  there  was  such  a 
law,  then,  in  my  judgment  we  ought  not  to  regard  this  as  a  suffi- 
cient cause  for  removal.  Though  a  lawyer  and  a  judge  ougiit,  and 
ordinarily  ife,  supposed  to  know  all  the  law,  yet  it  is  well  known  to 
every  lawyer  that,  in  the  practice  of  his  profession,  many  statutes 
and  laws  of  which  he  has  been  made  ^ware  are  not  unfrequently 
overlooked  and  lost  sight  of;  and  what  is  true  of  lawyers  is  true  of 
judges,  that  many  laws  of  which  they  have  before  had  knowledge 
are  frequently  overlooked  and  forgotten,  unless  attention  is  especially 
called  to  them.  This  was  illustrated  in  the  case  of  Judge  Board- 
man,  who  was  a  witness  before  us,  and  who,  although  he  had  been  a 
county  judge  and  surrogate,  stated  he  was  not  aware  of  the  exist-  • 
ence  of  the  law  which  it  is  said  the  respondent  has  violated  in  this 
case  ;  and,  although  the  respondent  appeared  and  acted  as  counsel 
on  the  trial  of  one  or  more  cases  at  the  circuit  in  which  the  party 
for  whom  he  appeared  and  acted  was  an  administrator  or  executor, 
yet  not  only  did  it  not  occur  to  the  respondent  that  he  was  violating 
this  law,  but  neither  the  counsel  on  the  other  side,  nor  the  judge 
upon  the  bench,  seemed  to  be  aware  of  it,  and  the  respondent  was 
allowed  to  proceed  without  objection  from  either  court  or  counsdf 
although  it  was  clearly  the  duty  of  the  court  to  raise  the  objection 
and  inhibit  the  counsel  from  proceeding,  and  no  doubt  the  court 
would  have  done  so  if  its  attention  had  been  called  to  the  statute. 

V.  As  to  the  charge  in  relation  to  the  method  of  reporting  fees  to 
the  board  of  supervisors,  and  that  certain  fees  were  not  reported,  . 
the  matter  is  res  adjudioata.  Accohnts  were  presented  by  the  re- 
spondent each  year  and  examined  and  settled  by  the  board  of  super- 
visors, upon  which  the  duty  devolved,  and  who  had  ample  jurisdic- 
tion in  the  matter.  In  Supervisor  of  Onondaga  v.  BHggs^  2  Denio's 
Rep.,  page  26,  in  which  case  it  was  contended  that  large  amounts  of 
illegal  fees  had  been  paid  by  the  county  to  the  district  attorney,  the 
fact  that  he  had  presented  his  accounts  from  time  to  time  to  the  board, 
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and  the  board  from  time  to  time  examined,  settled,  allowed  and 
paid  them,  condnded  the  plaintiffs  from  maintaining  the  action  to 
recover  back  the  fees  upon  the  two  grounds,  first,  as  adjudications 
of  the  matter  made  bj  a  tribunal  dulj  constituted  for  that  purpose, 
and  having  ample  authority  to  decide ;  and  second,  as  voluntary 
payments  without  fraud,  and  with  the  full  knowledge  of  the  facts. 

It  was  held,  in  the  same  case,  that  no  action  could  be  maintained 
under  the  statdte  making  the  taking  of  illegal  fees  a  misdemeanor, 
and  giving  the  parties  aggrieved  treble  damages;  the  bills  of  the  . 
district  attorney  have  been  regularly  taxed.  The  salary  of  the  re- 
spondent, as  county 'judge  and  surrogate,  was  $1,000,  and  he  was 
allowed  $400  for  hire  of  a  competent  clerk,  and  to  pay  other  expenses 
of  the  office.  If  he  was  compelled  to  pay  more  than  this  sum  for  such 
expenses,  which  can  hardly  be  doubted,  he  had  an  equitable  claim 
against  the  county  for  reim.bursement.  It  must  be  found  from  the 
evidence,  I  think,  that  during  the  years  1865  and  1866  the  board 
accepted  his  accounts  with  the  knowledge  that  he  had  retained  fees 
to  meet  these  expenses,  and  with  the  knowledge  that  the  affidavits  to 
the  county  did  not  state  that  he  had  reported  all  the  fees  he  had 
received.  This  manner  of  settling  their  fees  seems  to  have  been 
understood  and  approved  by  the  board  of  supervisors ;  no  fraud  was 
practiced;  no  corruption  proven.  It  does  not  appear  that  the  re-, 
spondent  retained  anymore  than  enough  to  meet  the  expenses  of  his 
office.  The  knowledge  and  action  of  the  board  were  such  that  we 
cannot,  in  my  opinion,  attribute  that  degree  of  wrong  to  his  conduct 
that  would  justify  his  removal.  And  it  seems  to  me,  the  imputed 
wrong  was  committed  so  long  ago,  that  the  charge  may  be  fairly 
characterized  as  a  stale  one.  The  respondent  was  first  elected  county 
jud^e  of  the  county  of  Chenango  in  1863.  At  the  expiration  of  his 
term  in  1867,  he  was  re-elected.  At  the  expiration  of  his  second  term 
in  1871  he  was  again  re-elected.  The  transaction  in  relation  to  the  fees 
occurred  in  the  years  1865,  1866  and  1867,  during-the  first  term  for 
which  the  respondent  was  elected  to  the  office.  The  manner  in  which 
he  settled  with  the  board  of  supervisors  during  those  years  was- well 
known  and  understood.  No  complaint  was  made,  nor  was  any 
imputation  of  wrong  suggested  until  toward  the  close  of  the  year 
1871,  just  before  the  termination  of  the  third  term  for  which  heliad 
been  elected  to  the  office,  when  a  vigorous  and  persistent  attempt 
was  made  to  prevent  his  re-nomination  and  reflection.  And  it 
seems  to  me  that  justice  does  not  require  at  this  late  day,  and  under 
the  circumstances  which  surround  this  case,  that  the  Senate  should 
for  this  cause  remove  the  respondent  from  his  office,  and  that  we  are 
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justified  in  saying  that  the  board  of  supervisors  settled  this  matter 
with  the  respondent,  in  a  way  land  manner  which,  ,to  them,  seemed 
right  and  proper,  and  that  this  is  one  of  the  eases  in  which  it  is 
right  and  proper  to  hold  that,  as  between  the  board  of  supervisors 
and  the  respondent,  and  as  between  the  people  and  his  accuser  and 
prosecutors,  who  are  asking  for  his  removal,  the  question  is  fw 
adjvdicata, 

VI.  I  think  the  respondent  was  clearly  right  in  the  position  taken 
.  by  him,  before  the  board  of  supervisors,  in  resisting  the  attempt  of 

the  board  to  examine  him  concerning  the  discharge  of  his  official 
duties.  If  the  right  existed  under  the  statutie  to  examine  him  at 
all,  it  would  seem  to  follow  that  he  could  be  examined  in  relation 
to  the  discharge  of  all  his  duties,  including  his  judicial  action  in  cases 
tried  before  him.  The  statute  makes  no  distinction  in  official  duties, 
and  gives  no  more  right  to  inquire  into  one  class  of  these  duties  than 
another.  Will  any  one  claim  that  the  Legislature  intended  to  give 
boards  of  supervisors  power  to  inquire  into  the  judicial  conduct  of 
the  county  judge  and  surrogate  ?  The  proposition  is  absurd.  It  is 
repugnant  to  all  our  ideas  of  propriety ;  and  the  provisions  of  the 
statute  requiring  the  facts  to  be  reported  to  the  county  judge  or  to 
a  judge  of  the  Supreme  Court,  or  to  the  Superior  Court,  or  to  the 
Court  of  Common  Pleas  of  any  city  of  the  State,  when  any  witness 
shall  refuse  to  appear  or  answer,  who  is  thereupon  required  to  issue 
an  attachment  for  such  witness,  affords  strong  evidence  that  the 
Legislature  did  not  regard  the  county  judge  as  one  of  the  officers 
of  the  county  to  be  examined  under  the  statute.  No  construction 
should  be  given  to  this  statute  which  would  lead  to  the  oonclusion 
that  the  boards  of  supervisors,  with  no  qualification  for  such  duties, 
may  become  the  tribunals  for  investigating  the  official  conduct  of 
judges.  If  the  respondent  was  wrong  in  his  position,  the  statute 
itself  provides  a  sufficient  and  speedy  remedy.  There  was,  there- 
fore, no  .necessity  for  bringing  the  matter  before  the  Senate.  He 
acted  under  the  advice  of  counsel,  too,  and  had  a  right  to  appeal  to 
the  courts,  in  the  only  practicable  way,  before  submitting  to  a  con- 
struction of  the  statute  that  would  degrade  his  office. 

VII.  As  to  the  charges  relating  to  the  bonding  of  the  towns  of 
Greene  and  Smithville,  there  is,  in  my  judgment,  an  entire  feilure 
of  proof  to  sustain  them.  Mr.  Birdsall  did  not  testify  that  he 
promised  the  respondent  any  thing  for  his  services  in  the  matter  of 
the  bonding  of  the  to#n  of  Greene,  or  even  intimate  that  any  thing 
would  be  paid  him.  There  is  not  only  no  proof  that  he  ever  did 
receive  any  thing  on  account  of  such  services,  but  there  is  positive 
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evidence  that  he  did  not.  Mr.  Welch  testified  that  Eiiznr  H.  Prin- 
dle  reported  to  him  that  the  jadge  thought  he  ought  to  have  as  much 
as  he  (£.  E.  P.)  got ;  but  in  this  he  was  contradicted  bj  Mr.  Prindle 
and  bj  Mr.  Shumway.  Ko  fault  is  found  with  the  respondent's 
judicial  action  in  this  matter.  Indeed,  his  decisions  seemed  to  have 
been  so  clearly  correct  that  Judge  Boardman  refused  a  writ  of  cer- 
tiorari to  remove  the  proceedings. 

As  to  bonding  the  town  of  Smithville,  there  is  not  only  a  failure 
of  proof  that  he  improperly  divulged  any  facts  in  the  matter  of  the 
bonding  of  that  town,  or  had  any  knowledge  of)  or  connection  with 
the  preparation  of  the  bonds  previous  to  his  decision,  but  the  evi- 
dence is  conclusive  to  the  contrary.  The  testimony  of  all  the  par- 
ties concerned  negatives  the  proposition.  Preparations  were  made, 
by  those  engaged  in  the  enterprise  of  constructing  the  road,  to  issue 
the  bonds  rapidly  after  the  rendering  of  the  decision,  in  order  to 
avoid  delay  by  injunction;  but  the  respondent  cannot  be  held 
responsible  for  that.  Had  he  been  in  league  with  them,  he  would 
hardly  have  delayed  his  decision  so  long  as  to  make  it  necessary  to 
alter  each  bond  with  a  pen,  besides  removing  one  of  the  coupons,  as 
was  the  case. 

YIII.  Throughout  this  heated  and  bitter  controversy  there  has 
been  no  charge  or  insinuation  against  the  capacity,  honesty  or  integ- 
rity of  the  respondent  in  his  judicial  conduct.  All  the  charges 
pointing  to  his  official  conduct  are  for  acts  which  are  contended  to  be 
violations  of  statutes ;  acts  which,  but  for  the  statutes,  would  be,  in 
and  of  themselves,  right  and  proper.  They  are  malum  prohibitum^ 
not  malum  in  se^  because  the  Legislature  has  seen  fit  to  prohibit 
tliem,  not  because  they  were  in  and  of  themselves  wrong.  The 
respondent  has  made  no  order  or  decision  so  far  as  appears  from 
the  evidence,  through  friendship  for  or  partiality  to  any  counsel  or 
party,  or  any  judicial  determination  through  fear,  favor,  affection, 
reward,  or  the  hope  thereof.  The  rights  of  persons  and  property 
seem  to  have  been  fully  protected,  and  the  liberty  of  the  citizen 
carefully  guarded. 

The  complainants  and  prosecutors  have  made  no  charge,  and 
there  is  none  in  the  fifty-four  before  us,  that  he  has  not  fairly, 
honestly  and  uprightly  decided  every  judicial  question  that  has  come 
before  him.  There  is  nothing  in  the  voluminous  evidence  to  which 
we  have  listened,  and  which  is  now  before  us,  tending  to  show  that 
he  has  not  held  the  scales  of  justice  with  an  impartial  hand,  and  that 
honesty,  integrity,  impartiality  and  fairness  have  not  characterized 
his  judicial  actioil  and  decision.     I  regard  this  fact  as  of  great 
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importance.  He  has  held  the  office  of  county  judge  and  surrogate 
of  Chenango  county  for  eight  years,  and  nothing  is  heard  against 
his  uprightness  and  fairness  as  a  judicial  officer;  and,  is  it  not  true 
that  all  or  nearly  all  judicial  officers  violate  statutes  sometimes 
through  inadvertence,  sometimes  through  ignorance  of  their  pro- 
visions 2  These  occasional  mistakes,  which  must  ever  occur,  so  long 
as  judges  remain  human,  afford  no  just  ground  for  their  punish- 
ment or  removal  from  office. 

The  question  for  us  to  decide  is  whether,  taking  the  whole  con- 
duct of  the  respondent  during  the  time  that  he  has  exercised  the 
functions  of  a  judicial  office  in  the  county  of  Chenango,  and  pos- 
sessing, as  he  does,  the  frailties  which  are  common  to  our  humanity, 
we  can  say  he  has  not  been  an  honest,  upright  judge.  Can  we  find 
that  he  has  committed  any  gross  immoralities  which  would  justify 
us  in  subjecting  him  to  the  severe  and  cruel  censure  of  a  removal. 

There  is  another  consideration  which  has  no  little  weight  with  me. 
The  respondent  has  been  elected  and  re-elected  after  all,  or  neariy 
all,  the  acts  had  been  done  which  are  made  the  subject  of  these 
charges.  It  appears  in  proof  before  us  that,  in  the  canvass  preceding 
his  last  election,  they  were  disclosed  and  widely  discussed  among 
the  people  of  his  county.  With  a  full  knowledge  of  these  charges, 
in  view  of  his  previous  record  as  a  judge,  which  was  before  them, 
they  elected  him,  giving  us  the  highest  evidenee  possible  that  they 
desired  to  retain  him  as  their  county  judge  and  surrogate.  They 
know  him  better  than  we  do.  We  have  only  heard  evidence  con- 
cerning charges  against  him,  while  they,  for  eight  years,  have  been 
witnesses  of  the  administration  of  his  office,  and  know  with  what 
ability  and  integrity  he  has  discharged  his  duties.  In  view  of  these 
facts  the  Senate  should  hesitate  long  before  reversing  the  decision 
of  the  people  of  Chenango  county,  or  interfering  with  their  right 
of  choosing  their  own  officers  conferred  upon  them  by  the  constitu- 
tion. 

I  am  aware  it  is  our  duty,  as  judges,  not  to  allow  our  sympathies 
to  control  or  materially  to  modify  our  judgment.  But  it  seems  to 
me  we  are  not  required  to  eliminate  the  element  of  mercy  in  coming 
to  a  conclusion  and  forming  our  determination.  It  is  a  case  I  sub- 
mit, where  it  is  eminently  fit  and  proper  that  judgment  should  be 
tempered  with  mercy. 

"  The  quality  of  mercj  is  not  strained. 
It  droppeth  as  the  gentle  rain  from  heaven 
Upon  the  place  beneath :  It  is  twice  blest, 
It  blesseth  him  that  gives  and  him  that  takia. 
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'Tis  mightiefit  in  mightiest ;  it  becomee 

The  thronM  monarch  better  than  his  crown. 

His  sceptre  shows  the  force  of  temporal  power. 

The  attribute  to  awe  and  majesty, 

Wherein  doth  sit  the  dread  and  fear  of  kings. 

Bat  mercj  is  above  this  soeptered  sway ; 

It  is  enthronM  in  the  hearts  of  kings, 

It  is  an  attribute  to  Qod  himself. 

And  earthly  power  doth  then  show  likest  God's 

When  mercy  seasons  justice." 

Senator  Bsnedict  —  Mr.  President:  I  desire  to  give  yon  the 
reasons  for  the  votes  which  I  shall  give  on  these  cliarges,  that  I  may 
not  be  misunderstood.  The  charges  are  numeroas,  but  those  which 
are  material  may  bo  considered  under  five  classes. 

1.  Those  which  relate  to  the  taking  of  legal  fees,  and  not  keeping 
and  rendering  any  proper  account  of  them  according  to  law,  and 
making  evasive  affidavits  on  the  subject. 

2.  Taking  fees  illegally. 

8.  Sefusing  to  perform  the  official  services  which  it  was  his  duty 
to  perform. 

4.  Allowing  one  of  his  clerks  to  practice  before  him  as  attorney 
for  parties  to  proceedings  before  him. 

5.  Practicing  in  another  court  contrary  to  law.  A  reference  to 
some  sections  of  the  statutes  is  necessary  before  considering  the 
charges. 

Previous  to  the  constitution  of  1846,  surrogates  were  compensated 
for  their  services  by  fees.  A  tariff  of  these  fees,  in  detail,  was  from 
time  to  time  established  by  statute,  providing  fees  for  all  .services 
connected  with  the  business  of  the  office.  These  services  embraced 
their  whole  official  duty,  and  these  fees  constituted  their  whole  official 
income.  They  had  no  salary.  It  was  their  duty  to  perform  thq  ser- 
vices. If  they  required  assistance,  they  paid  for  it  out  of  their  own 
compensation. 

Acts  establishing  this  tariff  of  fees  will  be  found  2  Greenleaf  s 
Laws  of  New  York,  257 ;  Act  of  18th  Oct.,  1787 ;  2  Webster's 
Laws  of  New  York,  25,  26 ;  Act  of  April  8,  1801 ;  1  Kev.  Laws, 
27,  28,  80.  §  5 ;  Act  of  April  9,  1813 ;  2  Eev.  Stat.  640,  §  82 ; 
Laws  of  1844,  chap.  300,  page  445. 

By  the  act  concerning  the  proof  of  wills,  etc.,  passed  May  16, 1837, 
chap.  460,  it  is  provided  that  ^'  every  surrogate  shall  keep  a  book  of 
fees  which  sh^ll  pertain  to  his  office,  and  be  subject  to  inspection  in 
the  same  manner  that  his  books  of  records  are,  in  which  he  shall 
enter  at  length,  and  by  items,  the  fees  charged  and  received  by  him 
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on  all  proceedings  had  before  him,  nnder  the  name  of  each  testator 
and  intestate."  (Laws  of  1837,  page  524.)  The  object  of  this  careM 
and  open  record  is  apparent.  By  an  act  entitled  "  An  act  respect- 
ing the  fees  of  surrogates,"  passed  May  7,  1844,. a  new  scale  of 
fees,  in  detail,  was  adopted  by  section  two,  providing  that  for 
the  following  services  hereafter  done  or  performed  by  surrogates,  the 
following  fees  shall  be  allowed,  nor  shall  they  be  entitled  to  receive 
any  other  fees  therefor.  I  quote  only  some  of  the  services,  to  show 
what  service  he  was  to  render  for  the  fees  he  received.  "  Drawing 
proof  of  a  will ;"  drawing  every  petition  ;  "  copying  and  recordii^ 
papers ;"  drawing,  copying  and  approving  every  bond ;  "  citations ;" 
"summons;"  "subpoenas;"  "affidavits;"  "recording  wills,"  etc; 
"  copies  and  exemplification  of  records ;"  "  taking,  stating  and  deter- 
mining upon  an  account  rendered  upon  a  final  settlement;"  "making, 
drawing,  entering  and  recording  orders ;"  "  appointing  a  guardian  to 
defend."  For  all  these  services,  there  were  specified  fees  to  be 
received  by  the  surrogate,  of  which  the  following  example  is  given 
in  the  full  words  of  the  statute,  because  I  purpose  to  refer  to  it  again. 

"  For  drawing  and  recording  all  necessary  petitions,  depositions, 
affidavits,  citations  and  other  papers,  and  for  drawing  and  entering 
all  necessary  orders  and  decrees,  administering  oaths,  appointing 
guardians  ad  Utem,  and  appointing  appraisers,  and  for  rendering 
every  other  necessary  service  in  cases  of  proof  of  will  and  issuing 
letters  testamentary,  when  not  contested,  and  the  will  does  not  exceed 
fifteen  folios,  surrogates  shall  receive  $12." 

When  the  compensation  of  surroga^tes  was  changed  from  fees  to 
an  annual  salary,  it  is  a  great  mistake  to  suppose  that  he  was  excused 
from  the  service  by  a  change  in  the  mode  of  compensation.  The 
salary  was  for  the  same  services  which  were  before  compensated  bj 
the  fees.  These  are  such  services  as  are  now  in  question  before  the 
Senate,  and  it  is  plainly  the  duty  of  the  surrogate  to  perform  them. 

Senator  Woodin — May  I  ask  the  senator  what  he  understands  by 
the  expression  "  drawing  of  the  proof  of  will  ? " 

Senator  Benedict — Certainly ;  proofs  of  wills  are  recorded. 

Senator  Woodin — That  is  the  writing  of  it  in  his  book  ? 

Senator  Bbnbdiot — That  is  the  taking  of  the  testimony,  entering 
it  in  his  book  as  he  is  bound  to  do. 

Senator  Woodin — ^I  have  forgotten  the  year  of  that  statute. 

Senator  Bknediot — It  was  in  1844. 

Senator  Woodin — If  the  senator  will  allow  me  to  ask  one  ques- 
tion, with  the  purpose  of  getting  more  light  on  that  point ;  suppoee 
some  lawyer  had  drawn  all  these  papers,  and  the  surrogate  taken  the 
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proof  and  recorded  the  proof,  and  issued  letters  testamentary,  would 
be  have  been  entitled  to  charge  $12? 

Senator  Benedict — Certainly ;  there  is  no  question  about  it.  The 
senator  from  the  twenty-fifth  cannot  be  unfamiliar  with  the  rule,  that 
if  such  a  thing  is  done  by  lawyers,  it  is  done  as  his  clerk — it  is  done 
for  him  ;  there  is  assistance  rendered  him- by  the  lawyers.  I  think 
that  is  the  experience  of  all  who  have  had  any  experience  in  con- 
ducting such  matters  before  surrogates.  It  is  very  clear  that  he  is 
entitled  to  the  fees,  although  he  does  not  himself  write  the  paper ; 
the  law  does  not  require  him  to  write  the  paper,  but  it  requires  him 
to  see  that  it  is  done,  and  that  it  is  paid  for. 

Senator  Lewis — Is  there  proof  to  show  that  a  portion,  or  nearly 
all,  of  that  $12  paid  by  Mrs.  Hook  was  for  stamps  used  ? 

Senator  Benedict — No,  sir ;  the  proof  don't  show  there  was  a 
cent  for  stamps.  The  young  man  w^ent  out  and  bought  the  stamps — 
the  grandson.  That  was  the  only  charge  proved  before  us,  but  who 
can  say  there  were  other  charges  ?  We  must  infer  many  things  from 
one  thing.  I  would  not  infer  that  he  had  been  guilty  of  such  a 
charge  in  any  other  case,  if  that  stood  alone,  perhaps  ;  but  we  are  to 
remember  that  we  are  dealing  with  an  officer  who  deals  with  people 
confidentially,  and  here  we  happen  to  bring  out  one  case  incidentally. 
It  don't  aj^ear  to  be  known  to  the  counsel  where  she  paid  $12. 
I  shall  leave  the  bond  case  to  the  senator  from  the  third.  Mr.  Ray 
testifies  as  follows :  ^^  Judge  Prindle  almost  invariably  said  to  those 
parties  coming  there,  it  is  not  my  duty  to  draw  these  papers,"  etc. 
Those  are  the  only  two  instances  I  have  hunted  up  on  that  point,  as 
it  was  testified  to  by  Mr.  Ray,  that  that  was  the  habitual-  practice 
of  the  surrogate  to  tell  them  squarely,  "I  won't  do  the  business; 
go  to  Mr.  Ray  ;  "  when  it  was  his  duty  to  do  the  business  under  his 
oath  and  the  law ;  and  if  it  required  assistance  to  write  the  papers 
let  him  employ  them  ;  he  had  $400  allowed  by  the  county  for  that 
purpose,  which  he  put  in  his  pocket. 

Senator  James  Wood — Mr.  President:  I  desire  to  ask  the 
senator  a  question. 

Senator  Benedict  —  Certainly. 

Senator  James  Wood —  The  statute  provides  that  no  son,  partner 
or  clerk  shall  practice  before  the  surrogate.  At  the  time  that  act 
was  passed,  was  there  any  such  thing  known  as  a  surrogate's  clerk  1 
.  Senator  Benedict  —  No,  sir. 

Senator  James  Wood  —  Does  not  the  word  "  clerk  "  there  refer  to 
the  clerk  of  the  surrogate  who  is  a  lawyer,  and  has  a  clerk  in  his 
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office  and  under  his  control,  and  who  is  made  a  clerk  bj  being  in 
there  ? 

Senator  Benedict  —  No,  sir;  the  assistants  in  his  office,  attend- 
ants upon  him  and  for  him,  with  the  books  and  papers  of  his  office, 
should  not  be  allowed  to  practice  before  him. 

Senator  James  Wood  —  Was  there  any  person  at  the  time  that 
act  was  passed,  that  the  language  could  refer  to  but  the  clerk ;  1 
mean  in  the  sense  of  a  clerk  in  a  law  office  ? 

Senator  Benedict  —  No  other. 

Senator  James  Wood  —  A  student  et  law.  Is  not  that  what  the 
law  refers  to  ? 

Senator  Benedict  —  No,  sir;  the  other  portions  of  the  testimony 
and  the  other  charges  I  have  not  thought  it  worth  while  to  occupy 
the  time  of  the  Senate  with;  the  charges  in  relation  to  the  bonding 
of  the  town,  I  don't  think  was  satisfactorily  proved  against  Judge 
Prindle,  that  he  attempted  to  act  falsely  in  bonding  the  towns,  and 
therefore  I  have  said  nothing  about  it. 

Kay,  I  insist,  is  clearly  proven  to  be  a  mere  clerk  in  the  office  of 
the  surrogate ;  as  far  as  the  office  of  the  surrogate  is  concerned,  an 
assistant,  like  a  merchant's  clerj^  or  anybody  else's  clerk,  and  that 
he  was  not  entitled  to  charge  any  thing  in  that  capacity. 

Senator  Adams  —  Mr.  President :  I  desire  to  ask  the  senator  a 
simple  question,  whether  it  is  not  proved  that  the  surrogate  wrote 
those  papers  and  charged  for  them,  or  whether  the  proof  is  that 
Eay  did  it  ? 

Senator  BENSDicr  —  I  suppose  those  to  be  the  cases  drawn  by 
Kay. 

Senator  Adams  —  Then  I  desire  to  ask  whether,  in  your  opinion, 
as  a  lawyer,  the  surrogate  has  not  the  right  to  employ  Ray,  and 
whether  Kay  has  not  the  right  to  perform  the  service,  he  being  a 
derk  ? 

Senator  Benedictt — I  don't  think  the  surrogate  had  a  right  to 
employ  a  man  to  draw  these  papers  for  him. 

Senator  Adams  —  In  other  words,  whether  the  surrogate  was 
obliged  to  draw  these  papers  or  not  ? 

Senator  Benedict  —  He  was  obliged  to  have  .them  drawn  or 
draw  them  himself  in  that  sense,  every  one  of  them,  and  that  they 
were  drawn  by  him. 

Senator  Perey  —  Do  you  consider  it  a  part  of  his  duty  f  , 

Senator  Benedict  —  I  do,  undoubtedly. 

Senator  Lewis  —  I  desire  to  ask  the  senator  a  question.  This 
question  of  taking  the  twelve  dollars  from  Mrs.  Hook,  is  there  any 
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other  testimony  except  that  of  Mrs.  Hook  and  Jndge  Prindle  apon 
that  point  1 

Senator  Benedict  —  I  don't  know  that  there  is. 

Senator  Lewis  —  I  desire  to  read  the  testimony  on  that  subject, 
which  is  very  short.  It  is  at  page  318  of  the  testimony.  The  first 
states  the  amoant  of  the  estates  was  estimated  at  $7,000. 

"Q.  State  what  conversation  you  had  with  him  in  reference  to 
the  amount  of  his  fees  for  proving  the  will  ?  A.  Well,  there 
wasn't  much  conversation  about  it ;  when  he  got  through  with  the 
basiness,  I  asked  him  what  was  to  pay,  and  he  told  me. 

Q,  What  did  he  say  ?  A.  Twelve  dollars ;  I  think  that  was  the 
amount,  as  near  as  I  can  recollect  now ;  I  ha^ve  never  looked  it  over. 

Q.  Did  you  pay  the  money  ?  A.  I  paid  the  money  right  there, 
on  the  spot. 

Q.  Who  did  you  pay  it  to  ?    A.  Judge  Prindle ;  I  didn't  see  no 
other  man  in  the  office ;  I  done  business  with  no  other  man  at  all." 
/     Now  page  895  is  Judge  Prindle's  evidence. 

"  Q.  You  say  that  you  drew  the  papers  for  Mrs.  Kussell  ?  A. 
Yes,  sir. 

'  Q.  How  much  did  you  charge  her  for  that  business  ?     A.  I  don't 
think  she  paid  any  thing,  except  for  the  stamps." 

There  is  no  testimony,  so  far  as  I  can  recollect,  or  so  fur  as  I  see, 
of  this  lady  swearing  she  paid  any  thing  to  purchase  stamps,as  I  recol- 
lect, and  the  presiding  officer  will  be  better  posted  upon  that  than 
I  am ;  as  I  recollect,  it  is  a  dollar  a  thousand  for  the  stamps ;  the 
stamps,  then,  would  cost  $7. 

"  Q.  Do  you  say  she  didn't  pay  you  the  sum  of  $12  ?  A.  I  don't 
think  she  did. 

Q.  Do  you  say  she  did  not  ?  A.  I  would  not  swear  positive,  but 
I  have  no  recollection  of  it  and  no  entry  on  my  cash  book. 

Q.  Do  you  say  she  did  not  ?    A.  I  say,  I  don't  think  she  did. 

Q.  Well,  sir,  can  you  swear  positive  ?  A.  That  is  the  best  I  can 
state ;  I  don't  think  she  paid  any  thing,  except  for  stamps ;  I  think 
the  young  man  was  sent  out  by  me,  and  I  told  him  how  many  stamps 
to  get,  and  he  went  out  and  got  them. 

Q.  Is  that  as  strong  as  you  can  swear  ?  A.  I  heard  her  swear 
she  paid  $12,  but  I  have'  no  entry  of  the  kind,  and  my  recollection 
k  to  the  contrary. 

Q.  Can  yotl  swear  any  thing  stronger  than  what  you  have  already 
sworn  1     A.  No,  sir." 

Senator  Woodin — Page  324,  at  the  top  of  the  page,  I  refer  the 
senator  to. 
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"ByMr.  E.  H.  ParnDLB: 

Q.  I  didn't  fully  andei*stand  what  jou  said  in  n^ard  to  paying 
money ;  do  you  remember  how  much  you  paid  ?  A.  I  think  it 
was  $12. 

Q.  Are  you  positive  of  that?  A.  Well,  I  cannot  say  positively, 
but  I  think  it  was." 

I  am  informed  by  the  senator,  who  sits  at  my  right,  that  the  stamps 
would  cost  $7 ;  I  have  no  recollection  upon  the  subject.  1  am  not 
going  to  occupy  a  moment,  except  that  the  senatol*  seemed  to  place 
great  reliance  upon  the  testimony,  upon  this  particular  cliarge.  Now 
it  seems  to  me,  taking  the  position  that  we  arc  to  give  Judge  Prindle 
the  benefit  of  a  reasonable  doubt,  that  this  testimony  is  pretty  evenly 
balanced.  Here  was  an  old  lady  seventy-two  years  of  age,  who  was 
relating  what  occurred  four  years  prior  to  the  time  she  was  giving 
her  testimony  ;  she  did  not  pretend  to  be  certain  about  her  recollec- 
tion ;  she  has  been  badgered,  from  time  to  time,  by  those  who  are 
pursuing  Judge  Prindle ;  she  was  before  the  grand  jury ;  she  made 
her  affidavit,  etc.,  and  she  might  very  easily  be  mistaken  as  to  the 
amount.  Judge  Prindle  is  quite  as  positive  that  she  did  not  paj 
$12,  yet  she  says  that  she  did;  and  I  take  it  that  no  lawyer  who  has 
been  accustomed  to  practice  law  would,  for  a  moment,  entertain  the 
notion  that  an  individual  should  be  convicted  when  one  witness  was 
swearing  to  one  fact,  and  the  other,  equally  confident,  contradicting 
that  one.  , 

The  Pbesident  fro  tern. — I  will  correct  the  senator.  It  is  a  dol- 
lar for  the  first  two  thousand,  and  fifty  cents  for  every  additional 
thousand. 

Senator  Benedict — Judge  Prindle  says  he  did  not  keep  a  memo- 
randum ;  he  swore  before  he  did  not  keep  a  cash  book  and  no  record 
of  his  accounts;  and  his  testimony,  in  my  judgment,  is  clearlj 
evasive  upon  that  subject.  If  he  was  confident  that  he  never  charged 
the  old  lady  any  of  those  fees,  he  would  have  said  so  very  positively ; 
but  it  is  very  clear  that  he  evaded  it. 

The  same  act,  section  4,  provides  that  ^^  no  son,  partner  or  clerk  of 
any  surrogate  shall  be  permitted  to  practice  before  such  surrogate 
as  attorney,  solicitor  or  counsel  for  any  party  to  any  proceeding 
before  him."  It  is  perceived  that  these  prbhibited  persons  have  no 
official  relation  to  the  surrogate.  The  clerk  referred  to  is  not  an 
official  clerk  of  the  Surrogate's  Oourt,  for  there  was  then  no  such 
officer  known  to  the  law,  but  it  means  an  assistant  in  his  office 
who  might  be  a  lawyer  and  thus  competent  to  act  as  counsel, 
attorney  or  solicitor,  but  from  his  intimate  association  with  the  sur- 
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rogate,  and  his  business  and  connection  with  the  books,  records  and 
management  of  the  oflSce,  onght  not  to  practice  before  him. 

The  act  of  May  12,  1847,  provided  for  salaries  for  the  compensa- 
tion of  surrogates  and  county  judges  (p.  312,  §  4),  and  the  paying 
the  fees  to  the  county  treasurer  (p.  313,  §§  8,  9,  10),  and  the  act  of 
March  12,  1849  (chap.  95,  p.  135),  amending  that  act,  provides  that 
no  such  oflScer  shall  perform  the  services  without  collecting  the  fees 
in  advance,  and  directs  him  to  pay  them  to  the  county  treasurer,  less 
his  salary  in  May  and  November,  each  year,  and  also  to  render  an 
acconnt,  giving  each  item  of  fees  received,.verified  by  his  affidavit,  to 
the  board  of  supervisors  at  their  annual  meeting  of  each  year  ;  this 
to  include  all  fees  received  by  him  for  any  thing  done  in  his  official 
capacity,  whether  it  pertained  to  his  office  or  not. 

The  fees  were  thus  made  the  proi:)erty  of  the  county,  and  it  wa« 
his  duty  by  statute  to  collect  them,  and  to  account  to  the  supervisors 
under  oath.  It  was  hence  the  evident  duty  of  the  supervisors  to 
look  into  the  account,  and  being  their  duty  they  had  the  power  to  do 
so,  as  they  had  by  express  statute.  (Laws  1849,  chap.  19, 464,  subd. 
14 ;  Laws  of  1858,  chap.  190,  §  1.) 

Judge  Prindle  came  into  office  as  surrogate  January  1,  1864.  In 
that  year,  1864,  his  first  year,  he  collected  the  fees,  as  he  sliould  do; 
he  kept  the  book  of  fees  correctly ;  he  rendered  his  itemized  account, 
rendered  his  report  correctly,  swore  to  it  truly,  and  accounted  to  the 
supervisors  faithfully,  as  he  should  do.  This  compliance  with  the 
statutes  shows  that  he  knew  his  duty,  and  he  also  testifies  that  he 
knew  ity  yet,  after  fliat  year,  he  always  knowingly  violated  it  up  to 
the  time  of  these  charges,  five  yeara.  On  this  subject  I  will  refer 
to  no  testimony  but  his  own. 

He  testifies  as  follows  (p.  906) : 

"  Q.  Tou  know  about  the  law  requiring  an  itemized  report  of 
your  fees  that  you  received  ?    A.  Yes,  sir. 

Q.  Have  you  known  about  it  since  you  have  been  in  office  ?  A- 
I  think  so. 

Q.  Tou  knew  about  the  law  which  required  you  to  pay  over  the 
amount  of  fees  received  by  you,  after  deducting  the  amount,  to  the 
treasurer  semi-annually  ?     A.  I  presume  so. 

Q.  When  you  made  your  report  of  fees  in  the  years  '65,  '66,  '67, 
did  you  know  you  were  violating  the  law  in  the  manner  in  which 
you  made  that  report  ?  A.  Well,  I  knew  I  didn't  make  the  items 
of  the  amount  of  fees,  of  course. 

Q:  Did  you  know  you  were  violating  the  law  when  you  made 
that  report  ?    A.  Technically,  perhaps  I  did. 
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Q.  Did  you  know,  sir,  that  you  were  not  reporting  the  foil 
amount  of  fees  that  you  had  received  during  three  years  ?  A.  I 
did. 

Q.  You  did  know  it  ?    A.  Yes,  sir. 

Q.  Did  you  leave  out  any  statement  of  your  affidavit  purposely, 
to  the  effect  that  you  did  not  receive  any  more  than  you  reported! 
A.  I  made  that  affidavit  for  the  reason  I  had  never  kept  a  book  of 
fees,  as  mentioned  in  the  law,  and  therefore  could  not  swear  that 
these  were  all  the  fees  I  had  received. 

Q.  You  failed  to  report  the  full  amount  of  fees  you  had  received, 
then,  purposely  ?  A.  I  state  the  fact;  I  knew  I  had  not  reported 
the  full  amount  of  fees  in  these  years. 

Q.  You  have  always  kept,  since  you  have  been  cimnty  judge,  a 
memorandum  of  the  cash  received?    A.  I  have  not. 

Q.  Haven't  you  kept  a  memorandum  book  of  the  cash  received 
and  cash  paid  out,  and  been  very  particular  about  it  too  ?  A.  No, 
fiir ;  I  have  not." 

It  becomes,  then,  important  to  know  what  became  of  the  money 
which  he  thus  received.     He  testifies  as  follows  (p.  907) : 

"  Q.  What  became  of  the  money  which  you  had  collected  as  fees, 
and  failed  to  report,  in  those  years?  A.  When  I  received  any  fees, 
of  course  I  spent  it  as  I  went  along ;  I  had  to  live." 

That  is  to  say,  he  received  the  fees  which  belonged  to  the  county, 
and  spent  it  as  he  went  along  for  his  own  living.  He  did  not  keep 
any  account  of  the  fees,  and  did  not  account  for  them.  I  do  not 
overlook  the  fact  that  he  testifies  as  follows,  in  extenuation :  "  I  say, 
upon  a  fair  accounting  between  the  county  and  myself,  the  county 
would  owe  me  to-day." 

The  county  had  paid  his  full  salary  for  his  services,  provided  him 
an  office,  and  office  expenses  and  blanks,  allowed  him  a  salary  of 
$400  to  hire  a  competent  clerk  to  do  the  desired  work  of  his  office, 
which  salary  he  put  into  his  own  pocket  instead  of  paying  for  clerk 
hire.  For  what  then  can  the  county  owe  him  ?  The  supervisors^ 
the  proper  financial  officers  of  the  county,  desired  to  look  into  and 
verify  his  accounts,  and  apparently  to  take  and  state  a  fair  account 
between  him  and  the  county.  This  furnished  an  opportunity  to 
ascertain  and  recover  any  balance  due  him  from  the  county.  They 
summoned  him  before  them  for  an  accounting,  but  he  refused  to 
testify  and  produce  his  books,  papers  and  accounts,  and  denying  their 
jurisdiction ;  he  left  the  room  where  they  were  sitting,  raising  a 
Buspicion  that  he  feared  rather  than  desired  a  fair  accounting.  **Ho 
justifies  his  refusal  by  the  advice  of  counsel.    If  his  counsel  was 
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folly  informed  of  the  facts,  it  seems  to  me  the  advice  was  discreet. 
The  panishmeDt,  by  statute,  from  the  earliest  period,  for  excessive 
fees,  was  treble  damages  to  the  party,  a  fine  to  the  State,  and  for- 
feiture of  the  office.  (2  Greenleaf,  Laws  N.  Y.  260,  §  7;  2  Webster, 
Laws  N.  T.  38,  §  4 ;  1  R  L.  30,  §5 ;  2  Rev.  Stat.  650,  §§  5,  7.) 

These  statutes  to  which  I  have  referred,  and  these  facts,  without 
going  further,  seem  to  me  to  require  the  removal  of  this  officer.     1 
can  hardly  believe  that  there  is  a  corporation  or  an  individual,  that 
wonld  retain  in  his  place,  for  an  hour,  an  oflScer  or  clerk  who  had 
been  discovered  to  practice  such  violations  of  known  duty,  and  such 
habitual  pecuniary  unfaithfulness,  even  though  the  amount  should  be 
small,  and  though  he  had  spent  the  money  as  he  went  along,  because 
he  had  to  live,  and  it  would  hardly  be  considered  an  extenuation  that 
he  had  done  it  all  along  for  five  years,  covering  it  up  by  swearing  to 
insufficient  and  evasive  affidavits ;  and  that  if  he  should  fiatly  refuse 
to  render  any  account  —  if  the  humble  man  in  business  would  not  be 
excnsed,  ought  we  to  treat  with  more  leniency  a  lawyer  and  a  jinlge  ? 
2.  As  to  taking  illegal  fees ;  in  this  class  I  shall  refer  to  only  the 
case  of  Mrs.  Hook  (Russel) ;  although  the  fees  received  by  Mr. 
Ray  were  in  most  instances  substantially  surrogate's  fees,  illegally 
demanded,  they  were  charges  for  services  which  the  surrogate  was 
bound  to  perform  by  himself  or  his  clerks.     Judge  Prindle  testi- 
fies, speaking  of  Mrs.  Hook :  ^'  I  had  never  seen  her  before ;  she 
came  then  for  the  purpose  of  having  her  husband's  will  proved ; 
I  drew  the  petition  for  the  proof  of  the  will,  examined  the  wit- 
nesses, issued  letters  testamentary  to  her  as  executrix."     She  says 
also: 

"I  did  not  see  no  other  man  (than  Judge  Prindle)  at  the  office. 
I  done  business  with  no  other  man  at  all. 

"When  he  got  through  with  the  business  I  asked  him  what  was 
to  pay,  and  he  told  me. 

"  Q.  What  did  he  say  ?  A.  $12.  Q,  Did  you  pay  the  money  ? 
A.  I  paid  the  mony  right  then  on  the  spot.  Q.  Who  did  you  pay 
it  to  ?     A.  Judge  Prindle." 

This  was  in  August,  1868,  years  after  the  fees  were  abolished. 
$12  was  the  old  statute  fee  for  all  the  papers  and  proceedings  on 
proving  a  will.  It  is  a  clearly-proved  case  of  demanding  and  receiv- 
ing from  a  widow,  more  than  70  years,  $12  fees,  when  he  was  not 
entitled  to  make  any  charge  whatever. 

8.  Refusing  to  perform  the  services  which  it  was  his  duty  to 
perform. 
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Mr.  Kay  testifies  as  follows : 

"  Judge  Prindle  almost  invariably  said  to  these  parties  coming 
there:  ^It  is  not  my  duty  to  draw  these  papers;  Kay  is  here,  a 
young  lawyer,  and  he  will  do  it  for  you.' 

Again :  "  They  came  there  to  prove  the  will ;  I  was  in  the  back 
room  busy,  and  Judge  Prindle  told  them  squarely  he  could  not  do 
the  business,  that  it  was  not  a  part  of  his  duties  to  do  this  business, 
and  that  they  had  better  get  an  attorney  to  do  it." 

As  before  remarked,  the  surrogate  was  compensated  by  a  salary 
instead  of  fees,  but  his  duty  to  perform  the  services  had  never  been 
changed.     It  was  for  those  services  that  he  received  his  salary. 

4.  Allowing  one  of  his  clerks  to  practice  before  him  as  attorney 
for  parties  to  proceedings  before  him. 

The  Legislature  abolished  the  fees  for  most  of  the  services  of  the 
surrogate.  It  is  presumed  that  the  purpose  of  the  Legislature  was 
to  relieve  the  people  from  the  burden  of  those  fees ;  but,  instead  of 
being  a  relief,  it  really  increased  their  burdens.  They  were  directly 
taxed  for  the  surrogate's  salary,  for  tlie  allowance  for  the  clerk  hire 
and  office  expenses,  and  charged  even  larger  fees  than  before  for  the 
specifi^j  services.  The  testimony  shows,  to  my  mind,  very  conclu- 
sively that  Mr.  Kay  was  in  the  surrogate's  office  in  two  capacities; 
he  was  there  as  a  clerk  (not  the  clerk),  an  assistant  of  the  surrogate 
—  one  of  several  clerks  —  and  he  was  there  also  as  a  lawyer  after  he 
was  admitted  to  the  bar.  As  a  clerk  he  performed  clerical  service, 
had  the  private,  confidential  ear  of  the  surrogate,  and  was  perfectly 
familiar  with  the  books,  files,  records  and  entries  of  the  office.  This 
is  that  sort  of  relation  to  the  surrogate  which  the  Legislature,  with 
great  propriety,  classed  with  the  intimate  relations  of  partner  and  son, 
as  disqualifying  from  practicing  as  a  lawyer  before  the  surrogate. 
That  Mr.  Kay,  having  no  office  but  the  surrogate's  office,  practiced 
as  an  attorney  before  the  surrogate,  is  proved  without  contradiction. 

A  few  extracts  from  the  testimony  will  show  that  his  relation  to 
the  surrogate  and  the  business  of  his  office  was  Uiat  of  a  clerk,  an 
assistant  in  the  business  of  the  surrogate,  all  the  time  while  he  was 
practicing  before  him.  Up  to  the  time  Mr.  Kay  was  admitted  there 
can  be  no  doubt  he  was  a  clerk.  He  went  into  the  office  the  20th of 
March,  1866,  and  left;  it  the  latter  part  of  1871. 

"  Q.  Under  what  arrangement  did  you  first  commence  as  a  student 
in  the  office  of  Judge  Prindle  1  A.  I  asked  him  if  he  had  con- 
cluded that  I  could  come  in ;  he  said  I  could  come  in  and  try  it ;  he 
said  he  did  not  think  I  would  stay  a  great  while."  (P.  788.)  (Itifl 
not  explained  what  he  was  to  try  and  might  not  like.)     "  I  made  no 
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arrangement  further  then  that.  *  *  I  stayed  there  without  any 
further  arrangement  up  to  the  time  I  left,  with  this  additional 
arrangement ;  during  the  time  Judge  Frindle  saw  that  I  was  what 
he  called  a  fair  penman,  and  he  stated  that  he  had  wills  that  he 
wanted  recorded,  and  whatever  work  he  gave  me  to  do  in  that  line 
he  paid  me  for  it,  and  sometimes  I  did  other  copying,  for  which  he 
paid  me.  *  *  When  he  wanted  writing  done  he  called  my  atten- 
tion to  it ;  I  would  take  hold  and  do  it  and  then  he  would  pay  me 
for  it ;  I  presume  he  hired  me  to  do  copying  before  I  had  been  there 
a  week.  *  *  I  think  there  was  a  month  or  two  he  told  me  he 
would  give  me  $3  a  week  to  do  the  writing  while  I  was  a  student 
in  the  office.  *  *  It  didn't  continue  to  exceed  three  months ;  I 
don't  think  it  did  two.     *     * 

"  Q.  State  what  time  you  did  the  principal  part  of  the  judge's 
clerical  work  ?  A.  During  the  time  that  I  was  in  the  office,  from 
the  time  I  entered  it  up  till  the  time  I  was  admitted,  except  when 
he  had  other  students  there,  I  did  the  principal  part  of  it ;  since 
that  time  the  greater  part  of  it  has  been  done  by  persons  out- 
side of  the  office,  or  students  that  he  had  in  there ;  nice  writing 
that  he  wanted  done  nicely  I  have  done.  *  *  *  j  hay^  re- 
corded since  I  was  admitted  up  till  last  September  (1871);  I  have 
recorded  of  letters  testamentary  about  two-thirds ;  of  the  letters 
of  administration  a  little  more  than  half.     (P.  790.) 

"  Q.  Now,  sir,  when  Judge  Prindle  was  absent,  who  attended  to  the 
surrogate's  duties  ?  A.  When  he  was  gone  away,  to  be  absent  any 
length  of  time,  when  there  was  no  one  else  there,  I  usually  did  it 
myself;  when  any  one  came  into  the  office  I  usually  asked  them 
what  their  business  was,  and  if  it  was  any  thing  I  had  authority  from 
Judge  Prindle  to  do,  or  could  do,  I  would  tell  them  that  I  could  do 
,  it  for  them,  and  save  them  coming  again.  *  *  *  After  I 
was  admitted  1  spoke  about  going  away  ;  Judge  Prindle  told  me  I 
could  remain  there  if  I  wished ;  that  it  was  a  convenience  to  the 
public  to  have  an  attorney  there.  *  *  *  He  might  have  said 
this;  it  strikes  me  that  he  did  say  that  I  was  so  familiar  with  all 
the  records  and  papers  on  file,  that  when  people  came  there  in  his 
absence,  that  I  could  readily  refer  them  to  any  book  or  paper  in 
that  office." 

This  shows  how  extensive,  familiar  and  confidential  was  his  clerk- 
ship to  that  office,  and  that  he  was  continued  in  substantially  the 
same  capacity  thereafter.  "  After  August,  1871, 1  quit  doing  busi- 
ness there  as  I  had  done  before ;  I  drew  papers  in  there  and  did 

business,  but  yet  I  stopped  doing  any  thing  as  I  had  done  before ;  I 
166 
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stopped  writing  in  the  surrogate's  book,  unless  it  was  on  some  extra 
occasion,  perhaps ;  occasionally  I  did  it."  (P.  795*)  "  I  did  not 
go  there  any  more  than  was  necessary  to  show  papers  or  things  of 
that  kind."     (P.  797.) 

In  one  case  he  says : 

"I  sent  him  citations  at  the  request  of  Judge  Prindle  in  that  mat- 
ter; Judge  Prindle  told  him  he  would  have  the  citations  seut 
to  him ;  Judge  Prindle  requested  me  to  do  it,  and  I  did."   (P.  797). 

In  another  case  he  says : 

"You  did  all  the  work  of  drawing  the  papers?  A.  Yes,  or 
nearly  all ;  Judge  Prindle  might  have  done  some  little  in  regard  to 
it,  perhaps ;  there  might  have  been  something  done  by  him ;  I  pre- 
sume quite  likely  there  was."     (P.  780.) 

He  says  also :  "  All  that  I  ever  did,  in  regard  to  the  businesB 
connected  with  the  surrogate's  office,  was  this :  when  people  came 
there  to  have  business  transacted,  and  the  papers  were  not  drawn,  I 
almost  always,  not  always,  but  almost  always,  would  draw  their 
papers  and  enter  the  orders  in  the  surrogate's  books,  and  pass  the 
orders  to  Judge  Prindle,  who  would  sign  them  in  the  books ;  and 
in  regard  to  the  business  which  was  done  when  Judge  Prindle  was 
away,  I  never  did  business  in  his  absence,  except  he  would  be  gone 
two  or  three  days,  and  he  would  then  say  to  me  "  if  any  one  comes 
here  with  their  papers  drawn,  and  want  letters  of  administration  or 
letters  of  guardianship,  or  want  citations  to  prove  wills,  I  have  left 
them  signed ;  you  can  let  them  have  the  citations  or  the  letters  of  ad- 
ministration, and  put  the  return  day  on  some  return  day  that  I  have 
made  in  my  book  5"  *  *  I  never  issued  any  letters  of  guardianelup 
or  administration,  or  any  citations,  when  Judge  Prindle  was  in  the 
village,  without  going  to  him  or  seeing  him ;  sometimes  he  would 
say  to  me,  '  I  can't  go  to  the  office,  and  you  may  go  back  and  let ' 
them  have  their  citations ;'  during  the  time  I  was  in  the  office,  after 
I  was  admitted,  Judge  Prindle  had  several  students  at  various  times ; 
he  never  had  a  good  writer;  he  never  had  a  student  who  was  a 
good  penman,  until  Mr.  Thomas  came  into  the  office  in  the  spring 
of  1870, 1  think  it  was ;  those  students  that  he  had,  Judge  Prindle 
used  to  have  record  the  wills,  but  they  would  make  such  bungling 
work,  and  Judge  Prindle  had  a  good  deal  of  pride  about  it,  and  I 
saw  it  worried  him,  and  whenever  I  had  time  and  he  had  any  work 
that  was  to  be  nicely  done,  I  would  take  hold  and  help  about  the 
recording  wills,  etc. 

**  Judge  Prindle  almost  invariably  said  to  these  parties  coming 
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there :  *  It  is  not  iny  duty  to  draw  these  papers ;  Ray  is  here,  a 
youDg  lawyer,  and  he  will  do  it  for  you.'    (P.  796.) 

"  They  came  to  prove  the  will ;  I  was  in  the  back  room  busy,  and 
Judge  Prindle  told  them  squarely  he  could  not  do  the  business ;  that 
it  was  not  a  part  of  his  duties  to  do  the  business,  and  that  they  had 
better  get  an  attorney  to  do  it.  Judge  Prindle  came  to  me  and 
wanted  to  know  if  I  would  come  out  and  draw  the  papers  for  him. 
I  told  him  I  was  busy  then,  and  if  he  would  commence  and  take  the 
affidavits.  He  said  he  wanted  to  go  away,  and  he  would  straighten 
out  the  matter  after  he  got  through ;  that  he  would  take  the  affida- 
vits and  get  some  of  the  facts.  Judge  Prindle  drew  part  of  the 
petition ;  he  commenced  it.  He  put  in  the  heading  of  it  a  few 
words,  and  then  I  drew  the  affidavit  at  the  end  of  it,  and  they  signed 
it  with  the  understanding  that  they  were  to  figure  out  the  facts  with 
me  and  tell  them.  They  then  figured  up  the  facts,  and  then  Thomas 
sat  there,  and  I  asked  him  if  he  would  write  it  in  the  petition,  and 
Thomas  did  so,  and  filled  in  the  facts  in  the  petition.  I  filled  out 
the  citations  and  copies.  (Pp.  765,  766.)  This  was  the  middle  of 
last  year." 

These  extracts  from  the  testimony  show  the  mode  of  doing  the 
business  in  this  surrogate's  office.  The  surrogate  refused  to  do  what 
it  was  his  duty  to  do ;  turned  the  parties  over  to  Ray,  his  clerk,  who 
alone,  or  with  the  other  clerks  and  the  surrogate,  drew  up  the 
papers ;  some  one  part  and  some  another ;  made  out  the  citations 
and  completed  the  business,  and  fees  were  charged  which  were  called 
Ray's  fees  as  a  lawyer.  The  contested  cases  before  the  surrogate 
are  very  few.  There  is  rarely  a  dispute.  Most  of  the  business  of 
the  surrogate's  office  is  merely  clerical ;  the  filling  up  of  blanks, 
which  are  exceedingly  simple,  and  i.ie  writing  up  the  records.  Mr. 
Rav  testifies :  "  "Where  all  the  actual  labor  of  the  surrogate's  office 
is,  is  in  the  miscellaneous  record  of  wills ;  that  is  where  the  labor 
lies."   (P.  794.) 

He  also  testifies  that  in  1871  there  were  thirty-two  wills  proved, 
and  thirty-three  letters  of  administration  issued.  It  is  not  quite 
certain,  on  the  testimony,  that  this  embraces  more  than  ten  and  a 
half  months  of  1871 ;  if  not,  then  these  numbers  must  be  increased 
to  about  forty.    In  any  event,  loss  than  two  cases  a  week. 

I  have  referred  to  these  few  particulars,  confining  myself  to  the 
testimony  of  Judge  Prindle  and  Mr.  Ray,  simply  to  exhibit  their 
mode  of  doing  business ;  and,  without  going  further  into  the  testi- 
mony, it  seems  to  me  that  no  one  can  fail  to  be  convinced  that  the 
business  of  this  surrogate's  office  was  purposely  carried  on  in  viola- 
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tion  and  evasion  of  the  well-known  statutes  to  which  I  have  referred, 
and  all  for  their  own  profit.  In  substance,  he  practiced  law  in  his 
own  court,  for  he  permitted  his  clerk  to  practice  law  before  him; 
sometimes  he  took  the  fees  and  sometimes  the  clerk  took  them.  The 
surrogate  always  took  the  amount  allowed  by  the  county  for  clerk 
hire,  and  for  it  the  clerk  charged  the  parties  for  preparing  the  papers 
which  it  was  tlie  duty  of  the  surrogate  to  prepare,  and  receive  for  it 
fees  in  excess  of  the  legal  surrogate's  fees.  There  is  no  direct 
proof  of  an  agreement  of  clerkship  or  partnership,but  that  they  divided 
between  them  the  duties,  labors  and  fees  of  surrogate,  lawyer  and 
clerk  is  too  evident  to  admit  of  a  reasonable  doubt.  A  remark  was 
dropped,  but  no  proof  was  given,  that  other  surrogates  had  adopted 
similar  practices.  The  more  the  worse  for  them  all,  and  the  more 
important  it  is  that  in  this  public,  solemn  and  official  mann^,  all 
such  practices  should  be  rebuked. 

The  power  to  remove  is  a  remedial  and  beneficial  one.  Office  is  a 
trust  for  the  benefit  of  the  public  solely,  and  when  that  trust  is  not 
fulfilled  there  should  be  a  change  of  the  trustee,  no  matter  whether 
ignorance  or  inability,  or  personal  or  official  misconduct  may  have 
interfered  with  the  public  interests.  The  removal  has  not  neces- 
sarily any  idea  of  punishment  connected  with  it.  It  is  merely  dis- 
placing, for  cause,  an  unfit  officer  that  another  may  be  substituted 
for  him.  I  am  compelled  to  vote  according  to  the  conclusions  of 
this  opinion. 

Senator  CiiATFiELD  —  Mr.  President:  I  move  that  any  senator 
may  have  the  privilege  of  changing  his  vote  before  the  final  vote  is 
announced,  after  the  vote  is  taken.  I  think  that  course  was  adopted 
in  the  impeachment  trial.     I  make  that  motion. 

The  Pbesident  submitted  the  motion  of  Senator  Chatfield,  and  it 
was  adopted. 

The  President  j!>r(?  tern.  —  Is  the  Senate  ready  to  proceed  with 
taking  the  vote  ?    If  so,  the  Clerk  will  read  the  first  charge. 

The  Clebk  read  the  first  charge  as  follows : 

"First  Charge. 

"  That  the  said  Horace  G.  Prindle,  being  county  judge  of  the  said 
county  of  Chenango  and  State  of  New  York,  and,  by  virtue  of  his 
office,  also  surrogate  of  said  county,  unmindful  of  the  duties  of  his 
said  office  and  of  his  oath  of  office,  and  in  violation  of  the  Consti- 
tution and  laws  of  said  State,  in  numerous  instances,  during  the 
years  1867,  1868,  1869,  1870  and  1871,  at  the  town  of  Norwich,  in 
the  county  of  Chenango  and  State  of  New  York,  and  continuously 
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during  said  years,  has  drawn  petitions  for  the  granting  of  letters  of 
administration  for  the  proof  of  wills,  for  the  granting  of  letters  of 
guardianship,  notices  of  appeal  arid  orders,  applications  and  other 
papers,  for  the  appointment  of  referees  and  commissioners  in  high- 
way proceedings,  petitions  and  papers  for  the  sale  of  infants'  real 
estate  and  other  papers,  knowing  that  the  same  were  to  be  used  by 
and  before  him  as  such  county  judge  and  surrogate,  and  has  know- 
ingly, corrnptly  and  unlawfully  demanded,  received  and  extorted 
from  the  several  persons  for  whom  such  papers  were  drawn,  fees 
varying  from  two  dollars  to  sixty  dollars,  for  his  personal  services  in 
drawing  such  papers  as  aforesaid,  so  to  be  used  before  him  in  his 
ofScial  capacity." 

The  Pbesident  then  put  the  question  to  each  member  of  the 
Senate,  as  follows :  » 

"  Senator,  how  say  you,  is  the  first  item  of  the  charges  preferred 
against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Senator  Mubpht  —  Mr.  President:  Before  the  vote  is  taken,  or 
before  my  name  is  called,  I  wish  to  say  to  the  Senate  that,  at  the 
time  this  trial  was  had  before  this  body,  I  was  unwell  and  unable  to 
be  here.  I  have  not  had  an  opportunity  to  read  the  testimony  in 
'  the  case.  I  therefore  ask,  sir,  that  I  may  be  excused  from  voting 
upon  the  different  charges  in  this  case. 

The  question  was  submitted  to  the  Senate  on  the  request  of  Seniv- 
tor  Murphy  to  be  excused  from  voting,  and  it  was  carried. 

Senator  Scobesbt  —  Mr.  President :  Before  my  name  is  called,  I 
wish  to  ask  to  be  excused  from  voting  on  the  case  of  Judge  Prindle, 
for  the  reason  that  I  was  not  a  member  of  this  honorable  bodv  when 
the  charges  were  made  against  him,  and  the  case  had  made  consid- 
erable progress  before  I  took  my  seat. 

The  question  was  submitted  on  the  request  of  Senator  Scoresby 
to  be  excused  from  voting,  and  it  was  carried. 

Senator  Johnson — Mr.  President:  Having  been  absent  a  portion 
of  the  time  during  the  trial  of  this  case,  hearing  only  a  portion  of  the 
testimony,  and  not  having  had  the  time  to  read  it  thoroughly  and 
carefully,  I  feel  myself  not  qualified  to  vote  upon  the  various 
charges;  therefore  I  ask  to  be  excused  from  voting  on  the  various 
charges. 

Senator  Lewis  —  Mr.  President :  I  believe  we  have  twenty-five 
or  twenty-six  senators  here ;  it  requires  twenty-two  affirmative  votes 
to  convict  the  respondent  upon  either  of  these  charges.  Now,  while 
we  have  excused  Senator  Murphy,  it  is  better  to  reconsider  that 
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vote.  While  he  was  not  here  at  the  time  this  testimony  was  taken, 
he  has  had  sufficient  time  to  look  over  the  testimony ;  it  is  all  printed, 
and  the  arguments  of  counsel.  So  far  as  the  senator  from  the  twen- 
ty-sixth is  concerned,  I  cannot  see  the  propriety  of  excusing  him ; 
for,  if  we  do  that,  it  reduces  the  number  to  precisely  twenty-two, 
unless  some  have  come  in  since  we  counted.  Hence  I  am  opposed 
to  excusing  the  senator  from  the  twenty-sixth,  and  I  am  in  favor  of 
reconsidering  the  vote  by  which  we  excused  Senator  Murphy. 

Sebator  Robertson  —  Mr.  President:  I  desire  to  inquire  whether 
the  motion  to  excuse  Senators  Murphy  and  Scoresby  applies  to  the 
final  vote  or  upon  the  charges. 

The  Peesident  —  Only  upon  the  charges. 

Senator  Robertson — Mr.  President:  I  desire  to  inquire  of  the 
senator  from  the  twenty-sixth  what  portion  of  the  testimony  he  did 
not  hear?  I  am  inclined  to  vote  for  excusing  him  so  far  as  he  did 
not  hear;  the  portions  that  he  did  not  hear  I  should  be  glad  to 
know. 

The  President  —  It  would  be  difficult  for  the  senator  to  state 
what  he  did  not  hear. ' 

Senator  Johnson  —  Mr.  President :  With  the  assent  of  the  s^ate 
I  will  read  that  portion  that  I  did  not  hear. 

Senator  Chatfield —  Mr.  President :  I  hope  the  senator  from  the 
twenty-sixth  will  be  excused  from  reading  the  testimony  in  the  case. 

Senator  Robertson  —  Mr.  President:  I  hope  not,  because  I  wish 
to  move  that  he  be  excused  from  voting  on  that  portion. 

Senator  Johnson  —  Commencing  on  the  twenty-fifth  page  of  the 
testimony,  without  troubling  the  senate  or  asking  their  indulgence 
to  read  it,  I  will  look  and  give  the  pages  I  did  not  read. 

Senator  Robertson  —  I  merely  desire  to  know  the  days  he  was 
absent  or  present,  Mr.  President,  and  on  that  part  of  it  I  should  be 
willing  to  excuse  him  from  voting. 

Senator  Johnson — Mr.  President:  I  am  unable  to  say  when  I 
was  here  or  absent.  I  was  present  at  the  summing  up  of  the  caee 
and  heard  the  argument  of  the  counsel  on  either  side,  but,  as  I  saj, 
the  case  has  been  so  long  deferred  while  I  had  information  in  regard 
to  the  charges  at  the  time,  they  have  now  substantially  escaped  me, 
and  I  am  all  unprepared  to  vote  intelligently  upon  the  varioufl 
charges,  and  for  that  reason  it  does  seem  to  me  very  much  like  tossing 
a  copper,  and  the  vote,  not  being  dictated  by  that  intelligent  knowl- 
edge that  should  govern  every  senator  in  giving  his  vote  in  8o 
important  a  case.  As  the  Senate  has  already  excused  two  members, 
which  is  all  right  and  proper,  Senator  Murphy  not  being  present  at 
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all,  and  Senator  Score&bj  bat  a  very  small  portion  of  the  time,  it 
seems  right  and  proper  that  they  should  be  excused. 

Senator  Winslow  —  Mr.  President :  If  my  recollection  serves  me, 
the  senator  was  ready  and  eager  to  vote  upon  these  charges  this 
morning  at  11  o'clock ;  and  if  his  memory  has  failed  him  since  that 
time,  I  think  he  ought  not  to  be  excused. 

The  question  was  submitted  on  the  request  of  Senator  Johnson 
to  be  excused  from  voting,  and  it  was  declared  lost. 

The  Clebk  proceeded  to  call  the  roll,  and  when  Senator  Adams' 
name  was  called,  he  arose  and  said : 

Mr.  President :  Believing  that  the  papers  mentioned  in  the  first 
charge  were  not  drawn  up  by  Judge  Prindle  himself,  but  by  a  gentle- 
man in  Ids  office,  and  understanding,  from  conversation  with  several 
legal  gentlemen  upon  that  point,  that  Judge  Prindle  was  not  obliged 
to  draw  up  these  papers,  the  judge  getting  some  other  person  to 
draw  the  papers,  he  not  to  receive  pay  for  it,  I  do  not  see  how 
I  can  vote  against  the  judge  upon  this  charge,  and  therefore  I  vote 
not  proven. 

The  Pbesident^o  tern. —  With  a  view  of  shortening  the  case,  the 
same  formal  announcement  to  each  senator  will  not  be  repeated, 
but  simply  the  question,  "  How  say  you  t " 

When  Senator  Allen's  name  was  called,  he  arose  and  said : 

Mr.  President :  If  I  recollect  aright,  and  if  I  do  not,  I  trust  some 
of  the  senators  will  correct  me  in  my  recollection,  some  part  of  the 
papers  that  are  referred  to  in  this  charge  were  admitted  by  Judge 
Prindle  as  having  been  drawn  by  himself,  and  to  have  received  pay- 
ment for  rendering  that  service  ;  I  refer  especially  to  the  proceedings 
with  reference  to  the  appointment  of  referees  and  commissioners  in 
highway  proceedings. 

Senator  Bobkbtson  —  Will  the  senator  state  the  page  t 

Senator  Allen  —  I  am  not  able  to  state  the  page ;  by  calling  the 
attention  of  the  senators  to  it,  I  thought,  perhaps,  some  one  might 
be  able  to  inform  me  what  the  evidence  was  in  reference  to  that 
particular  charge;  as  I  understand  this  charge,  it  charges  Judge 
Prindle  with  having  drawn  these  papers,  and  having  received  pay 
for  drawing  them,  and  I  think  in  that  particular  case  Judge  Prindle 
admitted  the  &ct ;  I  may  be  mistaken,  however,  in  my  conclusions 
with  reference  to  it,  and  I  call  the  attention  of  the  senators  to  the 
fact ;  I  am  relying  only  upon  my  recollection ;  I  have  not  looked 
up  the  evidence  with  reference  to  that  matter. 

Senator  Lewis  —  May  I  ask  the  senator  a  question  ? 

Senator  Allen  —  Certainly. 
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Senator  Lewis  —  I  have  not  looked  at  the  evidence  since  it  wag 
taken,  bat  mj  recollection  is  that  Judge  Prindle  testified  that  there 
was  some  legal  question  connected  with  it  outside,  entirely,  of  his 
duty  as  a  county  judge ;  that  the  person  desired  him  to  investigate 
that  question ;  he  did  investigate,  and  charged,  I  think,  $10  for  his 
services,  but  denied  that  he  had  charged  any  thing ;  I  am  not  cer- 
tain ;  my  recollection  is  that  he  did  not  draw  any  papers ;  he  said 
he  charged  nothing  for  drawing  the  papers,  but  his  entire  charge 
was  for  his  counsel  fee  in  examining  legal  questions ;  that  it  was 
not  submitted  to  him  as  a  judge  at  all,  which  he  examined  at  great 
length. 

Senator  Allen  —  Mr.  President:  With  a  view  to*  looking  up 
that  testimony,  and  under  the  arrangement  or  rule  adopted  by  the 
Senate,  giving  to  members  the  right  to  change  their  votes  with 
reference  to  any  of  these  charges,  1  shall  vote  not  proven  on  this 
charge,  with  a  view  of  taking  time  to  look  up  the  testimony  with 
reference  to  that  particular  part  of  the  matter  to  which  I  have 
alluded. 

When  Senator  Dickinson^s  name  was  called,  he  arose  and  said : 
Mr.  President:  For  the  same  reasons  that  were  stated  by  Mr. 
Adams,  I  vote  not  proven. 

When  Senator  Pebbt's  name  was  called,  he  arose  and  said : 
Mr.  President :  Not  proven  as  to  that  part  of  the  charge  charging 
that  he  corruptly  and  unlawfully  demanded,  received  and  extorted 
fees  for  his  services. 

Proven  —  Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Tie- 
mann  —  5. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson, 
Foster,  Graham,  Harrower,  Lewis,  McGowan,  Palmer,  Perry, 
Robertson,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodla 
—18. 

The  Glebk  read  the  second  charge,  as  follows : 

^'Seoond  Charge. 

That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  of  the  county  of  Chenango  and  State  of  New  York,  at  the 
town  of  Norwich,  in  the  county  aforesaid,  unmindful  of  the  duties 
of  his  said  office  and  of  his  oath  of  office,  and  in  violation  of  the  Con- 
stitution and  laws  of  said  State,  during  the  years  1867,  1868, 1S69, 
1870, 1871  and  1872,  has  willfully,  unlawfully  and  corruptly  refused 
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to  perform  the  daties  of  his  said  ofidce  in  this,  to  wit :  While  he,  the 
said  county  jndge  and  Burrogate,  during  said  years  and  each  of  them, 
hae  been  paid  a  salary  by  the  said  county  of  Chenango,  for  himself 
and  for  a  clerk  to  himself,  as  such  surrogate,  and  while  it  is  now  and 
has  been  during  said  years,  or  the  most  part  thereof,  the  official  duty 
of  said  county  judge  and  surrogate,  to  draw,  or  cause  to  be  drawn, 
all  petitions  and  other  papers  for  the  granting  of  letters  of  adminis- 
tration, and  for  the  proof  of  wills,  and  the  granting  of  letters  testa- 
mentary thereon,  and  for  the  issuing  of  letters  of  guardianship,  free 
of  charge  to  applicants  therefor,  in  order  that  he  «might  take  to  him- 
self, for  his  own  private  gain  and  advantage,  the  sum  so  paid  by  the 
Baid  county  for  the  hire  or  salary  of  a  clerk  to  said  surrogate,  has 
willfully,  unlawfully  and  corruptly  declined  to  perform  said  duties 
himself,  and  has  repeatedly  referred  such  applicants  as  aforesaid  to 
one  George  W.  Bay  (wlio  was  at  the  time  and  times  such  applica- 
tions were  made,  and  during  said  years,  a  clerk  in  the  office  of  $aid 
aorrogate,  and  performed  the  duties  of  a  clerk  to  said  surrogate), 
knowing  that  the  said  George  W.  Ray  was  intending,»after  perform- 
ing such  duties  of  the  said  surrogate,  to  charge  such  applicants 
therefor  as  an  attorney  and  counselor  at  law,  and  has  corruptly, 
knowingly  and  unlawfully  aided,  assisted  and  encouraged  the  said 
George  W.  Ray,  to  demand,  receive  and  extort,  and  has  for  the  said 
Ray  demanded,  received  and  extorted  from  such  applicants,  in  mat- 
ters pending   before  said  surrogate,  large  sums  of   money,   thus 
defeating  the  object  and  intent  of  the  law  abolishing  the  fees  of 
surrogates,  and  corruptly  taking  to  himself  the  amount  so  paid  for 
clerk  hire  of  the  surrogate  by  the  said  county,  and  corruptly  encour- 
aging, aiding  and  assisting  said  George  W.  Ray,  in  extorting  from 
such  applicants  sufficient  to  remunerate  him  for  his  services  as  an 
attorney  and  counselor  at  law,  and  also  as  a  clerk  to  him,  the  said 
surrogate." 

The  Pbesident  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

''  Senator,  how  say  you,  is  the  second  item  of  the  charges  prefer- 
red against  the  accused  proven  i " 

The  Clerk  proceeded  to  call,  when  each  senator  rose  in  his  place, 
and  responded  as  follows : 

When  Senator  Adams'  name  was  called,  he  arose  and  said : 

Mr.  President :  This  applies  particularly,  I  believe,  to  the  fdct  of 
whether  Mr.  Ray  was  a  clerk  in  the  surrogate's  office  or  not.  My 
recollection  of  the  testimony  is,  that  it  has  not  been  proven  that  he 

167 
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was  a  clerk  of  the  surrogate.  So  far  as  that  is  concerned  in  this 
trial,  I  shall  vote  not  proven ;  the  balance  of  the  charge  I  shall  vote 
proven.  I  cannot  tell  how  it  will  be  divided.  So  far  as  his  assisting 
Geo.  W.  Ray  in  procuring  business,  and  in  charging  applicants  for 
business  pertaining  to  the  office  of  surrogate,  I  believe  that  has  beeo 
proven ;  but,  as  to  the  fact  of  Oeo.  W.  Raj  being  a  derk  in  the 
office,  I  vote  not  proven. 

The  Pbbsidentjptc?  tern. — The  senator  must  take  the  chaigeasit 
is,  and  vote  proven  or  not  proven. 

Senator  Adams'-^—  Then  I  shall  vote  not  proven. 
When  Senator  Allen's  name  was  called,  he  arose  and  said: 
Mr.  President :   Understanding  this  question   involves  substan- 
tially the  question  of  whether  Ray  was  a  clerk  in  the  office  of  surro- 
gate of  the  county  of  Chenango,  and,  believing  .that  the  evidence 
shows  the  fact  that  he  was,  I  vote  proven. 
When  Senator  Lewis'  name  was  called,  he  arose  and  said : 
Mr.  President :  Believing  that  the  clerk*  mentioned  in  the  statute 
is  the  statutory  clerk,  and  not  the  mere  clerk  who  happens  to  be  in 
the  office  of  the  surrogate,  and  believing,  farther,  that  there  is  veiy 
great  doubt  as  to  whether  he  was  even  a  clerk  in  the  surrogate's 
office,  and  believing,  further^  that  there  has  been  no  extortion,  so  fiur 
as  the  charges  of  Ray  were  concerned,  and  that,  in  fact,  he  has  done 
the  business  very  cheaply  for  those  who  employed  him,  and  at  a  leas 
price  than  the  same  services  could  have  been  procured  from  other 
attorneys,  I  vote  not  proven. 

When  Senator  Palmeb's  name  was  called,  he  arose  and  said : 
.  Mr.  President :  If  my  memory  of  the  testimony  is  correct,  the 
only  ground  of  a  charge  that  Ray  was  clerk  was,  that  he  occupied 
the  office ;  and  to  rebut  that  charge,  he  proved  that  he  had  a  sign 
out  and  was  a  practicing  lawyer  there.  If  I  am  correct  in  that,  and 
the  testimony  of  Ray  was  direct,  that  he  was  a  practicing  lawyer, 
occupied  that  office  and  had  not  been  clerk  for  some  time,  I  most 
vote  not  proven.  We  have  his  own  testimony  and  the  testimony 
of  Judge  Prindle  that  he  was  not  clerk,  and  no  books  shown  and  no 
testimony  that  he  was  a  clerk. 

When  Senator  Pebbt's  name  was  called,  he  arose  and  said : 
Mr.  President :  I  fully  indorse  the  remarks  of  tlie  senator  who  was 
last  up,  also  of  the  senator  from  the  thirty-first  in  reference  to  this 
question,  as  to  whether  Mr.  Ray  was  in  fact  a  clerk.  I  presume  it 
will  be  conceded  all  around  the  circle  that  the  accused  is  entitled  to 
the  benefit  of  every  reasonable  doubt,  and  I  venture  to  say  that  at 
least  nine  out  of  ten  lawyers,  while'  reading  the   testimony  in  this 
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case,  will  tell  yon,  in  accordance  with  all  privileges  of  law,  there  is 
no  proof  in  this  case  to  establish  the  fact  that  Bay  was  a  clerk,  such 
as  is  known  in  the  law ;  it  is  said  there  is  some  proof  of  it,  and  some 
will  say  that  he  was,  bnt  there  is  a  large  nnmber  who  say  it  is  not 
proved,  and,  therefore,  we  have  the  fact  here,  that  there  is  great  doubt 
as  to  whether  Bay  was  a  clerk ;  then  what  is  our  dear  duty  here  ? 
Certainly  to  give  the  accused  the  benefit  of  this  doubt ;  I  have  no 
donbt  in  my  own  mind  at  all  of  the  fact  that  Mr.  Bay,  accoi'ding  to 
the  proof  in  this  case,  was  not  a  clerk ;  it  is  conceded  that  he  was  not 
a  statutory  clerk ;  that  I  understand  to  be  conceded ;  now,  was  he  a 
derk  of  the  accused  or  of  the  surrogate,  as  we  understand  that  appel- 
lation to  exist  in  the  law  ?  What  is  a  clerk  ?  If  I  understand  the  rule,  a 
clerk  is  an  individual  in  the  employ  of  another,  or,  his  relations  to  his 
employer  are  such  that  the  employer  can  command  his  services  at 
all  times;  I  think  it  is  a  proposition  that  no  lawyer  will  dispute  — 
no  intelligent  lawyer ;  is  there  any  proof  in  this  case,  from  beginning 
to  end,  to  show  that  Judge  Prindle  at  any  time  sustained  that  rela- 
tion to  Bay,  such  as  to  enable  him  to  command  the  services  of  Bay  "i 
Is  there  any  proof?  Any  contract?  Was  it  not  in  the  power  of 
Judge  Prindle,  the  accused,  to  turn  Bay .  out  of  the  oflSce  at  any 
time  ?  And  could  Bay  have  brought  an  action  against  the  accused 
for  damages,  for  turning  him  out  on  a  contract  for  hire  ?  Believing 
that  he  was  not  a  clerk,  and  that  there  is  no  proof  of  that  fact,  I 
vote  not  proven. 

When  Senator  Bobkbtson's  name  was  called,  he  arose  and  said : 
Mr.  President :  Until  the  conversation  commenced  here  to-day,  I 
was  of  the  opinion  that  Mr.  Bay  was  a  clerk.    He  was  in  the  oiBoe, 
in  the  surrogate's  office,  and  had  a  desk  there  and  was  practicing 
law ;  he  had  a  sign  at  the  entrance  of  the  surrogate's  office,  ^^  attor- 
ney and  counselor  at  law ; "  but  at  the  same  time  the  evidence  shows 
that  he  recorded  wills  and  other  papers  required  to  be  recorded  by 
statute,  so  that  I  thought  he  performed  clerical  duties,  and  that  made 
him  a  derk ;  but  when  I  heard  the  explanation  of  the  senator  from 
tlie  thirtieth  (Mr.  James  Wood),  in  regard  to  the  term  clerk,  I  be- 
came satisfied  that  the  statute  referred  to  that  class  of  business  known, 
before  the  present  Constitution,  as  clerks  in  lawyers'  offices,  became 
.  so  by  reason  of  entering  as  clerks  there.    I  therefore  vote  not  proven. 
Wiien  Senator  Tiemann's  name  was  called,  he  arose  and  said : 
Mr.  President :  I  believe  fully,  sir,  that  he  was  a  clerk  in  that 
office  ;  I  do  not  believe  he  was  the  surrogate's  clerk,  but  a  clerk, 
and  I  believe  he  was  assisted  in  that  office,  and  therefore  I  shall 
vote  proven. 
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When  Senator  Wkismann's  name  was  called,  he  arose  and  said : 
Mr.  President :  Having  donbt  in  my  mind  whether  Mr.  Eay  was 

a  derk,  I  give  the  benefit  of  this  donbt  to  the  respondent    I  vote 

not  proven. 

Proven — Messrs.  Allen,  Benedict,  Chatfield,  Cock,  Johnson, 
Tiemann,  Wagner — 7. 

Not  proven  —  Messrs.  Adams,  Baker,  Bowen,  Dickinson,  Foster, 
Graham,  Harrower,  Lewis,  Lowery,  McGowan,  Palmer,  Perry, 
Bobert8on,Weismann,  Winslow,  J.  Wood,  Woodin — 17. 

The  Clerk  read  the  third  charge,  as  follows  : 

"Thibd  Charge. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  as  aforesaid,  at  the  town  of  Norwich,  in  the  said  county  of 
Chenango,  at  numerous  times  during  the  years  1867,  1868,  1869, 
1870  and  1871,  having  one  George  W.  Kay,  a  clerk  in  his  office  and 
performing  the  duties  of  a  clerk  to  said  surrogate,  unmindful  of  the 
duties  of  his  said  office  and  of  his  oath  of  office,  and  in  violation  of 
the  Constitution  and  laws  of  said  State,  willfully  and  corruptly  devis- 
ing a  mode  by  which  he  could  take  and  appropriate  to  himself  the 
moneys  paid  by  the  said  county  of  Chenango  for  the  hire  of  a  clerk 
to  tlie  said  surrogate,  has  repeatedly  and  in  numerous  instances,  in 
order  that  he  might  remunerate  the  said  George  W.  Ray  for  the 
services  performed  by  him  as  such  clerk  to  said  surrogate,  instead  of 
paying  the  salary  appropriated  therefor  by  said  county  and  paid  to 
said  surrogate  for  that  purpose,  appointed  the  said  George  W.  Rajr 
special  guardian  or  guardian  ad  litem  of  infants  interested  in  pro- 
ceedings pending  before  said  surrogate,  he  knowing  at  the  time  that 
said  Bay  was  employed  as  the  attorney  and  counsel  of  parties  in  such 
proceedings  who  were  interested  adversely  to  the  interests  of  such 
infants,  and  has  repeatedly  and  in  numerous  instances  collected  from 
the  executors  and  administrators  of  estates  for  the  said  George  W. 
Bay,  the  sum  of  ten  dollars  as  a  fee  to  said  Bay  as  special  guardian 
or  guardian  ad  lUem  as  aforesaid,  knowing  that  in  the  same  case 
large  fees  were  also  paid  said  George  W.  Bay  for  his  services  as  an 
attorney  and  counselor  at  law  for  parties  interested  adversely  to  said 
infants ;  all  while  the  said  George  W.  Bay  was  acting  and  perform- 
ing the  duties  of  a  clerk  to  him  the  said  surrogate.  " 

The  President  put  the  question  to  each  member  of  the  Seoate, 
as  follows : 

'^  Senator,  how  say  you,  is  the  third  item  of  the  charges  preferred 
against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 
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Not  "proven — Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Ohatfield,  Cbck,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  Lowerv,  McGowan,  Palmer,  Perry,  Robertson,  Tie- 
mann,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodin — 24. 

The  Clerk  read  the  fourth  charge,  as  follows : 

"  FouBTH  Chabge. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  of  the  said  county  of  Chenango,  at  the  town  of  Norwich, 
in  said  county  of  Chenango,  at  various  times  during  the  year  1872, 
unmindful  of  the  duties  of  his  said  office  and  of  his  oath  of  office, 
and  in  violation  of  the  Constitution  and  laws  of  said  State,  has 
repeatedly  and  willfully  refused  to  perform  the  duties  of  his  said 
office,  to  draw  or  cause  to  be  drawn  the  necessary  petitions  and 
papers  for  the  proof  of  wills,  granting  the  letters  of  administration 
and  letters  of  guardianship,  and  petitions  for  the  final  settlement  of 
the  accounts  of  administrators  and  executors  in  the  case  of  estates 
of  deceased  persons  dying  in  said  county,  and  such  proceedings  com- 
ing exclusively  within  the  jurisdiction  of  said  surrogate,  and  sudi 
8ervi(jes  being  a  part  of  his  official  duty,  as  such  surrogate,  to  per- 
form or  cause  to  be  performed,  free  of  charge." 

The  P&EsmEMT  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

^'  Senator,  how  say  you,  is  the  fourth  item  of  the  charges  preferred 
against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows ; 

Proven  —  Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Loweiy, 
Tiemann,  Wagner  —  7. 

Hot  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson, 
Foster,  Graham,  Harrower,  Lewis,  McGowan,  Palmer,  Perry, 
Robertson,  Weismann,  Winslow,  J.  Wood,  Woodin  — 17. 

The  Clerk  read  the  fifth  charge,  as  follows : 

"Fifth  Chabgb. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  of  the  county  of  Chenango  aforesaid,  at  the  town  of  Nor- 
wich, in  said  county,  and  the  will  of  one  Anna  W.  Barrows  having 
been  duly  admitted  to  probate  by  and  before  said  surrogate,  and 
letters  testamentary  issued  thereon  to  Austin  Barrows  as  executor, 
unmindful  of  the  duties  of  his  said  office  and  of  his  oath  of  office, 
and  in  violation  of  the  Constitution  and  laws  of  said  State,  in  or  about 
the  month  of  February,  1869,  unlawfully  and  corruptly  suffered 
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and  allowed  himself  to  be  employed  as  the  attorney  of  said  execator, 
as  such,  and  as  his  said  attorney  commenced  an  action  in  the 
Supreme  Court  of  the  State  of  New  York,  wherein  said  Austin 
Barrows,  as  executor,  was  plaintiff,  and  certain  legatees  in  said  will 
named,  to  wit,  The  Congregational  Church  of  Columbus,  Chenango 
county.  New  York,  and  The  American  Board  of  Commissioners  of 
Foreign  Missions,  The  American  Home  Missionary  Society,  The 
American  Bible  Society,  Mrs.  Eleanor  P.  Higgins,  Mrs.  Delia  Hunt, 
Mrs.  Augusta  Matterson,  Mrs.  Margaret  Storrs,  Mrs.  Sarah  Williams, 
Gardner  Barrows  and  others,  were  defendants,  which  action  was 
brought  for  the  construction  of  said  will,  and  the  sale  of  the  real 
estate  of  the  said  deceased  for  the  payment  of  legacies,  and  that  the 
said  county  judge  and  surrogate,  as  such  attorney  as  aforesaid,  and 
without  other  service  upon  the  defendants  in  said  action,  or  either 
of  them,  procured  one  George  W.  Ray,  then  a  clerk  in  the  office  of 
the  said  surrogate  and  performing  the  duties  of  clerk  to  said  surro- 
gate, and  being  an  attorney  and  counselor  at  law,  to  appear  as  attor- 
ney in  said  action  for  each  and  all  of  the  said  defendants,  and  as  is 
alleged,  upon  information  and  belief,  without  authority  from  said 
defendants  or  either  of  them,  and  upon  a  stipulation  signed  ^y  his 
said  clerk  as  such  attorney  for  the  defendants,  obtained  a  judgment 
and  decree  in  said  action,  in  accordance  with  the  relief  prayed  in  the 
complaint  therein,  and  in  such  judgment  drawn  in  his  own  hand  the 
said  county  judge  and  surrogate  inserted  an  order  that  he,  the  said 
executor,  should  pay  to  himself,  out  of  said  estate,  the  sum  of  $350, 
as  his  costs  ard  disbursements  in  said  action,  and  willfully,  corruptly 
and  unlawfully  obtained  and  extorted  from  said  executor,  and 
from  said  estate  so  under  his  own  jurisdiction  as  surrogate  as  afore- 
said, the  sum  of  $350,  and,  in  addition  thereto,  required  the  said 
executor  of  said  estate  to  pay  to  his  said  clerk,  George  W.  Ray,  and 
corruptly  and  fraudulently  and  unlawfully  audited,  as  surrogate,  in 
the  account  of  said  executor,  the  payment  to  said  Ray  of  the  sum 
of  fifty  dollars  for  his  services  as  attorney  for  the  defendants  in  said 
action,  and  that  said  sum  of  $350  was  so  obtained  by  said  surrogate, 
at  Norwich,  in  said  county,  on  or  about  the  12th  day  of  November, 
1869,  and  corruptly  audited  by  him  as  such  surrogate  in  the  final 
account  of  said  executor. 

The  Pbesident  put  the  question  to  each  member  of  the  Senate^ 
as  follows : 

'^  Senator,  how  say  you,  is  the  fifth  item  of  the  chai^ges  preferred 
against  the  accused  proven  i " 
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When  each  senator  rose  in  his  place,  and  responded  as  follows : 
When  Senator  Adams'  name  was  called,  he  arose  and  said : 
Mr.  President :  Proven,  without  implied  corruption. 
When  Senator  Baker's  name  was  called,  he  arose  and  said : 
lir.  President:    I  vote  the  same  as  Senator  Adams«  without 
impUed  corruption. 

When  Senator  Bowxn's  name  was  called,  he  arose  and  said : 
Mr.  President :  I  regard,  the  very  gist  of  this  article  as  the  cor- 
ruption ;  and  when  you  say  there  is  no  corruption  or  even  intent, 
then  the  article  itself  must  fall  to  the  ground.    I  therefore  vote  on 
that  ground,  agreeing  with  my  friends,  not  proven. 

When  Senator  Bobbbtson's  name  was  called,  he  arose  and  said : 
Mr.  President :  Proven  with  the  ezoeption  that  his  conduct  is  not 
ahown  to  be  corrupt. 

When  Senator  Winslow's  name  was  called,  he  arose  and  said : 
Mr.  President :  Proven,  qualifying  it  without  any  corrupt  intent. 
When  Senator  Jahes  Wood's  name  was  called,  he  arose  and  said : 
Mr.  President :  Senators  seem  to  have  forgotten  that  one  of  the 
worst  charges  in  this  article  was  disproved ;  and  yet  they  are  voting 
now  that  it  was  all  proven.  One  of  the  darkest  features  of  this 
charge  is,  that  the  respondent  procured  Ray  ^^  then  a  clerk  in  the 
office  of  the  said  surrogate  and  performing  the  duties  of  clerk  to  said 
surrogate,  and  being  an  attorney  and  counselor  at  law,  to  appear  as 
attorney  in  said  action  for  each  and  all  of  the  said  defendants,  and, 
as  is  alleged  on  information  and  belief,  without  authority  from  said 
defendants,  or  either  of  them,  and  upon  a  stipulation  signed  by  his 
said  clerk  as  such  attorney."  It  was  distinctly  proved  before  us  by 
the  production  of  the  papers,  that  Mr.  Bay  was  employed  and 
retained  by  every  person  he  appeared  for  by  a  retainer  in  writing  to 
appear  and  answer  in  this  case.  Therefore,  I  do  not  see  how  any- 
body can  vote  any  other  way  than  I  do,  that  that  article  in  its  scope 
and  meaning  is  not  proven. 

Senator  BoBSBTSoN  —  Mr.  President :  I  desire  to  modify  my  vote, 
after  the  remarks  of  the  senator  from  the  thirtieth  (Mr.  James 
Wood).  I  think  he  is  correct  in  regard  to  the  statement  he  has 
made  in  reference  to  Mr.  Bay,  that  has  been  disproved.  What  I 
intended  to  say  by  my  vote  was  this :  that  the  statute  prohibits  a 
surrogate  from  appearing  as  attorney  or  counsel  for  an  executor. 
That  Judge  Prindle  did  do.  He  stated  upon  the  stand  that  he  was 
not  conscious  of  doing  wrong  by  that  act ;  therefore  I  meant  to  say 
by  my  vote  that  his  conduct  in  acting  as  attorney  for  the  executor 
in  that  case  was  unlawful,  but  that  he  did  not  act  corruptly. 
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Senator  Woodin  —  Mr.  President:  So  far  as  the  senator  goes,  I 
can  go.  The  testimony  abundantly  snpports  a  charge  of  that  kind, 
if  that  was  the  extent  and  scope  of  the  charge,  but  there  is  so  much 
in  this  article,  so  much  that  is  grouped  together,  that  if  I  should  vote 
proven  upon  it,  the  logic  of  that  vote  would  compel  me  to  remove 
him  from  ofiice,  and  therefore  I  take  the  charge  as  it  is  presented  to 
me,  and  the  •  testimony  does  not  sustain  that  charge,  but  there  is 
enough  to  sustain  another  and  lesser  charge.  The  charge,  as  drawn, 
is  an  exceedingly  embarrassing  one,  because  it  is  perfectly  obvious, 
it  is  conceded  on  all  parts,  that  here  has  been  an  irregularity,  violas 
tion  of  the  statute,  by  consenting  to  appear  as  an  attorney.  So  far 
I  agree  with  the  senator;  and  we  all  agree ;  but  when  they  group 
together  so  much  and  make  a  charge  involving  great  moral  turpi- 
tude that  the  evidence  does  not  support,  and  present  *it  to  me  to  say 
proven  or  not  proven,  I  must  say  it  is  not  proven  as  presented. 

Senator  Benediot — Mr.  President:  I  do  not  understand  that 
portion  which  the  senator  alludes  to  is  the  proper  charge  at  all.  If 
you  are  going  to  punish  Mr.  Ray,  that  is  very  material ;  but  you  do 
not  propose  to  pnnish  Mr.  Ray. 

Senator  James  Wood  —  May  I  ask  the  senator  a  question? 

Senator  Ben  edict — Certainly. 

Senator  James  Wood  —  Is  not  the  charge  that  the  respondent 
procured  Ray  to  appear  without  authority  ?     That  is  the  charge. 

Senator  Benedict  —  The  true  charge  under  this  article  is  that 
Judge  Prindle  appeared  there  as  a  lawyer  in  an  executor's  case,  in 
violation  of  the  statute  ;  that  is  all  there  is  about  it ;  those  matters 
furnished  in  there  do  not  affect  that  question  in  the  slightest  degree; 
that  is  my  view  of  it. 

Senator  Winslow — Mr.  President:  Giving  the  same  reasons, 
substantially,  as  advanced  by  SeQator  Robertson,  I  desire  to  vote 
not  proven. 

Proven — Messrs.  Adams,  Allen,  Baker,  Benedict,  Chatfield, 
Cock,  Dickinson,  Johnson,  Lowery,  Palmer,  Roberston,  Tie- 
mann,  Wagner,  Weismann — 14. 

Not  proven  —  Messrs.  Bo  wen,  Foster,  Graham,  Harrower,  Lewis, 
McGowan,  Perry,  Winslow,  J.  Wood,  Woodin  — 10. 

The  Clejelk  read  the  sixth  charge,  as  follows : 

"Sixth  Chabgk. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
•urrogate  of  the  county  of  Chenango  at^the  town  of  Norwich,  in  the 
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comity  aforesaid,  on  or  about  the  6th  day  of  March,  1868,  the  will 
of  Edward  Murphy,  deceased,  having  been  duly  admitted  to  probate 
by  and  before  said  surrogate,  unmindful  of  the  duties  of  his  said 
office  and  of  his  oath  of  office,  and  in  violation  of  the  Constitution 
and  laws  of  said  State,  corruptly  and  unlawfully  entered  into  an 
agreement  with  one  John  Murphy,  son  of  said  deceased,  by  which 
he,  the  said  surrogate,  agreed  to  use  his  influence  to  induce  one  Dr. 
Thom.as  Dwight,  executor  named  in  said  last  will  and  testament, 
to  resign  his  said  trust  in  order  that  said  John  Murphy  might  be 
appointed  administrator  of  said  estate  with  the  will  auTiexed,  and 
that  in  pursuance  of  said  contract,  said  surrogate  procured  and 
induced  said  Dr.  Thomas  Dvnght  to  resign  his  said  trust  And  for 
and  on  account  of  said  services,  the  said  surrogate  corruptly  received, 
in  or  about  the  month  of  March,  1868,  from  said  John  Murphy,  the 
sum  of  fifty  dollars ;  and  that  for  his  services  in  and  about  the  proof 
of  said  will  and  the  granting  of  letters  of  administration  with  the 
will  annexed,  to  said  John  Murphy,  upon  said  estate,  he,  the  said 
surrogate,  at  the  same  time  and  place,  corruptly  and  unlawfully 
demanded,  received  and  extorted  from  said  John  Murphy,  adminis- 
trator as  aforesaid,  the  sum  of  eightj  dollars,  said  surrogate  being 
I^ally  entitled  to  a  small  part  only,  if  to  any  part  of  the  same,  as 
his  lawful  disbursements  on  account  of  said  matter." 

The  PsBsmENT  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

^^  Senator,  how  say  you,  is  the  sixth  item  of  the  charges  preferred 
against  the  accused  proven  ? " 

When  each  member  rose  in  his  place,  and  responded  as  follows : 

Proven — Messrs.  Chatfield,  Tiemann — 2. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Cock,  Dickinson,  Foster,  Graham,  Harrower,  Johnson,  Lewis, 
Lowery,  McGowan,  Palmer,  Perry,  Robertson,  Wagner,  Weis- 
mann,  Winslow,  J.  Wood,  Woodin — 22. 

The  Clebe  read  the  seventh  charge,  as  follows : 

"Seventh  Chabge. 

"  That,  at  the  town  of  Norwich,  county  of  Chenango  and  State  of 
New  York,  between  the  23d  day  of  November,  1869,  and  the  Ist 
day  of  April,  1870,  Horace  G.  Prindle,  then  being  county  judge 
of  said  county  of  Chenango,  unmindful  of  the  duties  of  his  said 
oflSce  and  of  his  oath  of  office,  and  in  violation  of  the  Constitution 
and  laws  of  said  State,  did,  willfully,  corruptly  and  unlawfully,  take 

158 
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and  receive  a  large  Btim  of  money  and  other  property,  the  value  of 
which  is  nnknown,  for  and  on  acconnt  of  services  rendered  by  him 
as  such  county  judge,  in  the  matter  of  the  decision  of  the  applica- 
tion of  certain  tax  payers  of  the  town  of  Greene,  in  said  county,  to 
have  said  town  adjudged  bonded  in  aid  of  the  Greene  Bailroad 
Company,  in  pursuance  of  chapter  907  of  the  Laws  of  1869,  for 
the  State  of  New  York."    . 

The  Pbesidbnt-  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

''  Senator,  how  say  you,  is  the  seventh  -item  of  the  chaiges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Jf^ot  proven — Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Chatfield,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Robertson, 
Tiemann,  Wagner,  Weismann,  Winslow  J.  Wood,  Woodin— 24. 

Senator  Winslow — Mr.  President :  I  move  that  when  the  Senate 
adjourn  to-night,  it  adjourn  to  meet  to-morrow  morning  at  10 
o'clock.  I  make  this  motion  that  we  may  get  at  this  matter  a  little 
earlier. 

Senator  Jambs  Wood — ^Mr.  President :  I  move  to  amend  that  the 
business  now  under  consideration  be  made  a  special  order  for  to-mo^ 
row  at  3  o'clock. 

Senator  Bobebtson — Mr.  President :  I  think  the  legislative  ses- 
sion to-morrow  will  close  by  12  o'clock;  we  might  take  this  up 
then. 

Senator  Jamks  WooD^Mr.  President :  I  will  amend  my  amend- 
ment, so  that  it  will  read,  that  the  business  under  consideration  be 
made  a  special  order  for  to-morrow,  immediately  after  legislative 
business  for  the  day  is  disposed  of. 

Senator  Winslow — Mr.  President :  I  am  perfectly  willing  to 
accept  so  much  of  the  amendment  as  the  honorable  senator  from  the 
thirtieth  suggests,  that  we  take  this  matter  up  immediately  after 
legislative  business ;  but  I  desire,  in  view  of  the  fact  that  we  have 
got  this  extra  business  on  hand  to-morrow,  to  commence  the  session 
one  hour  sooner  to-morrow,  that  we  may  get  it  through.  Ten  o'clock 
is  not  a  very  early  hour. 

Senator  Robbetson — ^I  hope  not.  We  will  have  plenty  of  leisure 
for  the  next  ten  days. 

Senator  Mubpht — ^Mr.  President :  The  amendment  is  not  germaixL 
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Senator  Winslow — I  rieo,  Mr.  President,  to  a  point  of  order,  that 
it  is  entirely  a  different  motion ;  it  is  not  germain ;  it  is  not  made 
as  a  siibstitnte. 

The  Prbsidbnt — The  Chair  will  hold  the  amendment  is  not  ger- 
main to  the  subject. 

Senator  Robertson — ^I  move  it  then  as  a  snbstitnte. 

Senator  WiNSLow — Mr.  President:  I  move  to  amend,  that  the 
session  to-morrow  morning  commence  at  10  o'clock. 

Senator  Rtibbbtson — Mr.  President :  I  rise  to  a  point  of  order. 
That  motion  is  not  germain. 

The  President — The  point  of  order  is  well  taken.  The  question 
is  npon  the  snbstitate  offered  by  the  senator  from  the  ninth — that 
this  matter  be  made  a  special  order  immediately  after  the  close  of 
l^slative  business. 

Senator  Murphy — Mr.  President :  I  would  like  to  know,  if  this  is 
substituted  in  the  place  of  the  other  motion,  whether  the  other 
motion  can  be  made  at  all.  If  tliis  is  substituted,  as  I  understand 
it,  in  place  of  the  motion  of  the  senator  from  the  twenty-eighth, 
the  senator  from  the  twenty-eighth  can't  make  the  motion  at 
all ;  therefore  I  rise  to  a  point  of  order;  you  cannot  make  a  substi- 
tute in  that  way  ;  I  am  in  favor  of  both  motions. 

Senator  Robertson — I  never  supposed  the  senator  rode  two  horses 
before. 

Senator  Murphy — I  say  there  is  not  two  horses ;  I  am  in  favor 
of  commencing  the  session  at  10  o'clock,  and  they  are  perfectly 
consistent. 

Senator  Robertson — Mr.  President:  I  admit  the  senator  was 
right. 

The  question  was  submitted  to  the  Senate,  on  the  motion  of 
Senator  Robertson,  and  it  was  decided  lost. 

Senator  James  Wood — Mr.  President :  I  now  move  that  the  busi- 
ness now  under  consideration  be  made  a  special  order  for  to-mor- 
row, immediately  after  the  legislative  business  for  the  day  is  dis- 
posed of. 

The  question  was  submitted  on  the  motion  of  Senator  J.  Wood, 
and  it  was  declared  carried. 

Senator  Winslow — Mr.  President :  I  move  that  when  the  Senate 
adjourn  to-night,  it  be  to  meet  to-morrow  morning  at  15  minutes 
past  10. 

Tht  question  was  submitted  on  the  motion  of  Senator  Winslow, 
and  it  was  lost. 


1260  PBOCEEDINGS  IN  THE 

Senator  Lowest  —  Mr.  President:  I  move  the  Senate  do  now 
adjourn. 

The  question  was  submitted  on  the  motion  of  Senator  LowebT) 
and  it  was  lost. 

The  Clbbk  read  the  eighth  charge,  as  follows : 

4         

^^  Eighth  Ohabob. 

'  ^^  That  the  said  Horace  O.  Prindle,  being  such  county  judge  of  the 
said  county  of  Chenango,  unmindful  of  the  duties  of  his  said  office 
and  of  his  oath  of  office,  habitually  postpones  and  neglects  to  decide 
motions  and  appeals  made  and  pending  before  him  as  such  county 
jud^e,  and  during  the  years  1866,  1866,  1867,  1868,  1869,  1870, 
1871  and  1872,  has,  in  numerous  cases,  delayed  and  postponed  and 
neglected  the  decision  of  motions  and  appeals  made  before  him  as 
such  county  judge  Irom  two  to  four  years  after  argument  and  sub- 
mission of  such  motions  and  appeals,  in  violation  of  the  Constitu- 
tion and  laws  of  said  State,  and  to  the  great  delay,  scandal  and  dis- 
grace of  the  administration  of  justice  in  said  county." 

The  Pkbsidsnt  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

^'  Senator,  how  say  yon,  is  the  eighth  item  of  the  charges  preferred 
against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Jf^ot  proven — Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Chatfield,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  Lowery,  McGowan,  Palmer,  Robertson,  TiemanD, 
Wagner,  Weisraann,  Winslow,  J.  Wood,  Woodin — 23. 

The  Clerk  read  the  ninth  charge,  as  follows: 

"Ninth  Chabob. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  of  the  said  county  of  Chenango,  and  State  of  New  York, 
on  the  27th  day  of  November,  A.  D.  1871,  at  the  town  of  Norwich, 
in  the  said  county,  the  board  of  supervisors  of  the  said  county  of 
Chenango  having  duly  assembled  according  to  law,  and  being  then 
in  session  at  the  court-house  in  said  county,  and  the  said  Horace  G. 
Prindle  having  been  duly  subpoenaed  to  appear  before  said  board  at 
the  time  and  place  aforesaid,  and  by  such  subpoena  commanded  to 
appear  as  aforesaid,  to  be  examined  as  a  witness  and  as  suQh  officer 
in  relation  to  the  discharge  of  his  duties  as  such  county  judge  and 
surrogate,  and  as  to  the  receipt  and  disbursement  by  him,  as  such 
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connty  judge  and  surrogate,  of  moneys  belonging  to  the  said  county 
of  Chenango,  and  also  conoeming  the  possession  and  disposition  by 
him,  as  such  county  judge  and  surrogate,  of  property  belonging  to 
said  county,  and  also  commanding  such  county  judge  and  surrogate 
to  produce  on  such  examination  certain  books,  papers  and  documents 
then  in  his  possession  and  under  his  control  as  such  officer,  and 
relating  to  the  affairs  and  interests  of  said  county,  and  to  the  receipt 
and  disbursement  by  such  county  judge  and  surrogate  of  moneys  of 
said  county  in  his  official  capacity,  to  wit :  A  record  book  contain- 
ing the  record  of  wills  proved  before  said  surrogate,  and  the  peti- 
tions for  the  proof  of  wills  and  for  the  granting  of  letters  of  adminis- 
tration and  guardianship  used  before  and  filed  in  the  office  of  said 
surrogate,  and  he,  the  said  county  judge  and  surrogate,  in  obe- 
dience to  said  subpoena,  having  appeared  before  said  board  of 
supervisors,  and  having  been  duly  asked  and  required  to  answer  the 
following  questions,  to  wit :  "  Have  you  kept,  during  your  term  of 
office,  a  record  of  wills  proved  in  your  office  ? "  Also,  "  Will  you 
produce  the  records  of  wills  proved  in  your  office  during  your  term 
of  office?"  "Will  the  witness  produce  the  papers  mentioned?'' 
(Meaning  thereby  the  papers  mentioned  in  the  subpcsna  aforesaid.) 
Also,  "  During  the  last  four  years,  in  whose  handwriting  have  the 
records  of  the  office  of  surrogate  of  Chenango  county  been  kept  ? " 
And,  also,  "  During  the  last  four  years  have  you  received  fees  for 
drawing  papers  to  be  used  before  you  as  surrogate  ? "  "  Will  you 
produce  the  petitions  on  file  in  the  office  of  the  surrogate  of  Che- 
nango county  ? "  To  each  and  every  of  which  questions  and  require- 
ments the  said  county  judge  and  surrogate,  in  violation  of  his  oath 
of  office  and  of  the  Constitution  and  laws  of  said  State,  and  in  con- 
tempt of  the  power  and  authority  and  lawful  requirements  of  said 
board  of  supervisors,  willfully,  corruptly  and  unlawfully  refused  to 
answer  and  perform." 

The  FjREsmENT  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"  Senator,  how  say  you,  is  the  fourteenth  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 
When  Senator  Adams'  name  was  called,  he  arose  and  said : 
Mr.  President :  Whether  the  supervisors  had  any  right  to  bring 
the  judge  before  them  or  not  I  cannot  say.     The  charge  was,  I 
believe,  admitted  and  proven,  without  any  corruption,  however.    I 
vote  proven  without  corruption. 

When  Senator  Baker's  name  was  called,  he  arose  and  said : 
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Mr.  President :  It  is  admitted  by  Judge  Prindlo  that  be  did 
refuse  to  make  these  answers,  but  I  am  not  prepared  to  saj  that  he 
corruptly  and  unlawfully  refused,  and,  therefore,  I  must  say  not 
proven. 

When  Senator  J.  Wood's  name  was  called,  he  arose  and  said : 

Mr.  President:  It  seems  to  me,  in  view  of  the  statute,  (and  I  trust 
senators  will  look  at  it  and  see  what  its  object  and  intent  is,)  that  the 
proceedings  which  the  board  of  supervisors  undertook  to  prosecute 
under  it,  for  the  purpose  which  was  awoved,  was  clearly  unauthorized, 
and  that  a  fair  construction  of  the  statute  would  not  justify  the  course 
that  was  pursued ;  Judge  Prindle,  at  all  events,  so  understood  it.  He 
w^  so  advised  by  counsel.  He  refused  to  answer  the  questions 
propounded  for  the  purpose  of  enabling  the  board  to  resort  to  the 
remedy  which  the  statute  provides,  so  that  the  judgment  of  the 
Supreme  Court  might  be  obtained  to  determine  whether  he  was  or 
was  not  bound  to  answer.  He  acted  fairly  and  honestly,  and,  it 
seems  to  me,  judiciously.  It  seems  to  me  that  the  gist  of  this  charge 
is  not  proven,  to  wit,  that  he  corruptly  refused  to  answer.  He  asked 
his  pursuers  to  take  the  question  before  the  Supreme  Court,  and 
expressed  a  willingness  to  abide  by  its  decision  of  the  question 
whether  he  was  bound  to  answer.  If  the  court  decided  against  him 
then  the  was  ready  and  willing  to  answer;  therefore,  I  vote  not 
proven. 

Senator  Allen — Mr.  President :  If  the  senator  will  allow  me  a 
question  for  a  moment ;  in  what  other  way  could  the  board  of  supe^ 
visors  make  the  settlement  which  they  are  r  equired  by  law  to  make 
with  the  county  judge,  with  reference  to  fees  received  by  him, 
except  by  calling  him  before  them  and  making  him  answer  1 

Senator  Jambs  Wood — ^Perhaps  none.  But,  I  hold  that  the  statute 
in  question  does  not  authorize  a  board  of  supervisora  to  summon  a 
county  judge  before  them  and  examine  him  in  respect  to  his  official 
conduct  and  actions.  In  my  judgment,  the  statute  refers  to  a  diffid- 
ent class  of  officers,  not  judicial. 

Senator  Allen — ^I  suppose  this  was  put  upon  the  ground,  by  the 
board  of  supervisors,  that  he  has  duties  in  receiving  fees,  or  admims- 
trative  duties,  that  they  have  a  right  to  inquire  into. 

Senator  James  Wood — Was  not  the  course  the  judge  pursued  a 
proper  one  when  he  said,  "  go  before  the  Supreme  Court  and  let 
that  court  decide  the  question,  and  I  will  abide  by  its  decision  t " 

Senator  Allen — Perhaps  it  may  have  been.  My  view  of  it  k 
that  he  ought  to  have  answered  it 
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Proven — ^Messrs.  Adams,  Allen,  Benedict,  Chatfield,  Cock,  Dick- 
inson; Harrower,  Johnson,  Lowerj,  McGowan,  Tiemann,  Wag- 
ner, Weismann — 18. 

Natproven — Messrs.  Foster,  Lewis,  Palmer,  Perry,  Bobertson, 
Wmslow,  J.  Wood — 7. 

The  GuESK  read  the  tenth  charge,  as  follows : 

^^Tbnth  Chaboil 

^^  That  the  said  Horace  G.  Prindle,  being  snch  county  judge  and 
surrogate  of  the  said  county  of  Chenango,  at  yarious  times  during 
the  years  1868,  1869, 1870  and  1871,  at  the  said  town  of  Norwich, 
in  the  county  of  Chenango  aforesaid,  unmindful  of  the  duties  of  his 
said  office  and  of  his  oath  of  office,  and  in  violation  of  the  Constitu- 
tion and  laws  of  said  State,  in  numerous  instances,  j^oceedings  hav- 
ing in  such  instances  been  duly  instituted  before  him  as  such  sur- 
rogate for  the  proof  of  wills  of  deceased  persons,  has  granted  orders 
and  made  decrees  in  such  proceedings  requiring  the  executors  of 
such  wills  to  pay  to  the  attorneys  and  counsel  employed  by  the  pro-  . 
ponents  and  contestants  ef  such  wills,  out  of  the  estates  under  their 
control,  large  sums  of  money  as  counsel  fees,  varying  in  amount 
from  $100  to  $500  to  one  counsel,  and  amounting  in  many  cases  to 
more  than  $1,000  out  of  a  single  estate,  as  such  counsel  fees,  making 
such  orders  and  decrees  in  favor  of  attorneys  who  were  unsuccessful 
in  the  matter  in  which  such  orders  and  decrees  were  made,  and  mak- 
ing such  orders  in  favor  of  one  George  W.  Bay,  who  was  at  such 
time  and  times  a  clerk  in  the  office  of  said  surrogate,  and  was,  while 
sach  clerk,  unlawfully  allowed  by  said  county  judge  and  surrogate 
to  practice  as  an  attorney  and  counselor  at  law  before  said  sur- 
rogate." 

The  PBEsmsNT  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

*^  Senator,  what  say  you,  is  the  sixteenth  item  of  the  charges  pre- 
ferred against  the  accused  proven  1 " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

When  Senator  Allen's  name  was  called,  he  arose  and  said : 

Mr.  President :  I  vote  not  proven.  I  desire  to  say  in  connection 
with  this,  in  explanation  of  the  rote  which  I  give,  that  I  do  under- 
stand that  Bay  was  a  clerk  of  this  respondent,  and  to  that  extent  I 
regard  this  charge  as  proven,  if  that  is  the  gist  of  this  charge  — 

Senator  Jambs  Wood — The  gist  of  the  charge  is  in  making  the 
allowance. 
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Senator  Allbit  —  I  8o  understand  it,  and  with  that  underetand- 
ing  I  vote  not  proven. 

When  Senator  Benbdiot's  name  was  called,  he  arose  and  said : 
Mr.  President :  I  pat  my  vote  of  not  proven  on  this  charge  on 
the  ground  that  these  allowances,  where  all  the  parties  were  before 
the  court — the  counsel  of  the  various  parties  —  that  they  are  com- 
petent to  agree  as  to  the  allowances  which  should  be  given  by  the 
surrogate,  and  that  that  has  been  the  practice  so  long  that  I  should 
not  hold.  I  think  that  there  has  been  a  decision  somewhere  that 
the  surrogate  has  not  any  such  power,  and  I  think  the  surrogate  in 
New  York  has  relinquished  the  power  in  consequence  of  that  decis- 
ion, but  up  to  that  day  it  was  the  common  understood  law  by  the 
surrogate  that,  where  the  parties  were  there  and  agreed  to  it,  that 
it  was  competent  for  a  surrogate  to  make  a  reasonable  allowance  of 
fees,  and,  therefore,  I  vote  not  proven. 

Proven  —  Mr.  Chatfield  —  1. 

Not  proven  —  Messrs.  Adams,  Allen,  Benedict,  Bowen,  Cock, 
Dickinson,  Foster,  Graham,  Harrower,  Johnson,  Lewis,  Lowery, 
McGowan,  Palmer,  Perry,  Eobertson,  Tiemann,  Wagner,  Wei»- 
mann,  Winslow,  J.  Wood  —  21. 

Senator  Bbnedigt  —  Mr.  President:  It  seems  to  me  it  is  not 
necessary  to  go  through  with  all  this  ceremony  of  calling  on  charges 
where  there  is  no  pretense  of  any  testimony  given. 

Senator  Muephy — This  charge  (11th)  and  the  12th  were 
abandoned. 

The  Pbbsidbnt  —  The  charges  cannot  be  abandoned. 

Senator  Bowbn  —  The  rule  provides  a  vote  shall  be  had. 

Senator  Murphy — We  can  unanimously  dispense  with  it 

Senator  Bowen  —  I  object. 

The  Pbesident  —  The  Clerk  will  read. 

The  Clbbk  read  the  eleventh  charge,  as  follows : 

''Eleventh  Chabob. 

''  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  as  aforesaid,  at  many  and  various  times  during  the  yearB 
1868,  1869,  1870  and  1871,  the  precise  dates  being  unknown,  at  the 
town  of  Norwich,  in  the  said  county  of  Chenango,  letters  of  admin- 
istration, letters  tc8t:inu  ntary  and  letters  of  gnardiansliip  having 
been  duly  issued  by  him  as  such  surrogate  to  n  imerous  persons, 
whose  n.imes  are  unknown,  has  demanded,  received  and  extorted 
from  such  a  ministrators,  executors  n  1  guardians,  so  appointed  by 
him  as  aforesaid,  illegal  and  exorbitant  fees  for  his  own  perBonftl 
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services  as  sach  surrogate  in  and  about  the  granting  of  the  letters 
aforesaid,  and  for  the  services  of  the  derk  of  the  said  surrogate  in 
and  about  such  matters,  in  willful  defiance  of  the  Constitution  and 
laws  of  said  State  of  New  York,  and  to  the  great  scandal  and  dis- 
grace of  the  judicial  office." 

The  Pbesident  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"  Senator,  how  say  you,  is  the  eleventh  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Not  proven  —  Messrs.  Adams,  Allen,  Benedict,  Bowen,  Chat- 
field,  Cock,  Dickinson,  Foster,  Graham,  ELarrower,  Johnson, 
Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Kobertson,  Tiemann, 
Wagner,  Weismann,  Winslow,  J.  Wood  —  22. 

The  Clebk  read  the  twelfth  charge,  as  follows : 

"  Twelfth  Chabgb. 

^^  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  of  the  said  county  of  Chenango,  at  the  town  of  Norwich 
in  the  said  county,  during  the  years  1867, 1868, 1869, 1870  and  1871, 
having  one  George  W.  Bay  as  a  clerk  in  the  office  of  said  surrogate, 
occupying  a  table  in  his  said  office  and  performing  the  duties  of  a 
clerk  to  said  Horace  G.  Prindle  as  such  surrogate,  unmindful  of  the 
duties  of  his  said  office  and  of  his  oath  of  office,  and  in  violation  of 
the  Constitution  and  laws  of  said  State,  did  unlawfully,  knowingly 
and  corruptly,  in  many  and  various  proceedings  and  actions  pending 
before  said  county  judge  and  surrogate,  allow,  permit  and  encourage 
the  said  George  W.  Ray  to  practice  as  an  attorney  and  counselor  at 
law  before  him,  the  said  county  judge  and  surrogate,  in  the  matter 
aforesaid,  and  in  numerous  instances  did  demand,  receive  and  extort 
from  the  parties  to  the  proceedings  aforesaid  employing  said  Bay, 
fees  for  the  said  Bay,  charged  by  the<said  Hay  for  his  services  as  an 
attorney  and  counselor  at  law  in  the  actions  and  proceeding  afore- 
said.'' 

Th'e  President  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  twelfth  item  of  the  charges  preferred 
against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Ifot  proven — Messrs.  Adams,  Allen,  Benedict,  Bowen,  Chatfield, 
Cock,  Dickinson,  Foster,  Graham,  Harrower,  Johnson,  Lewis, 
Lowery,  McGowan,  Palmer,  Perry,  Bobertson,  Tiemann^  Wag- 
ner, W  eismann,  Winslow,  J.  Wood  —  22. 
169 
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Senator  Graham  —  Mr.  President:  I  move  the  Senate  do  now 
adjourn. 

The  question  was  submitted  on  the  motion  of  Senator  Gkaham, 
and  it  was  declared  carried. 


In  Senate,  Thubsdat,  Janua/ry  8, 1873. 

Senator  Allen  —  Mr.  President :  If  my  count  is  correct,  there 
are  but  twenty-one  senators  present  who  vote  upon  these  various 
questions.  Perhaps  I  count  wrong.  It  seems  to  me  improper  to 
proceed  in  taking  votes  on  these  questions  with  only  that  number 
present  and  voting.  One  senator  who  is  present  has  been  excnsed 
from  voting  on  these  charges.  If  there  are  other  senators  in  the 
city,  the  sergeant-at-^rms  should  be  sent  for  them,  or  some  means 
adopted  to  procure  their  attendance  here. 

The  roll  was  called,  and  twenty- four  senators  found  to  be  present 

Senator  Chatfield  —  Mr.  President :  I  move  that  the  sergeant- 
at-arms  be  instructed  to  request  absent  senators,  who  are  in  the  dly, 
to  come  in. 

The  question  was  submitted  on  the  motion  of  Senator  Chatfield, 
and  it  was  carried. 

Senator  Lewis  —  Mr.  President :  I  am  not  entirely  certain,  but  I 
am  disposed  to  think  it  does  not  require,  on  these  various  charges,  a 
particular  number  of  senators.  When  we  come  to  the  final  vote,  it 
requires  twenty-two  aflSnnative  votes  to  remove ;  and  having  a  quo- 
rum here,  it  s^me  to  me  we  can  go  on. 

Senator  Kobertson  —  Mr.  President :  I  think  the  term  used  in 
the  rule  is  "  a  majority  vote  "  in  favor  of  any  charge  until  the  final 
vote  is  taken ;  so  that  seventeen  might  be  suflBcient. 

Senator  Chatfield  —  I  would  like  to  inquire,  Mr.  President,  if, 
with  seventeen  or  eighteen  senators  present,'and  none  of  these  charges 
being  voted  proven,  what  ground  can  there  be  for  removal  ?  How 
can  senators  vote  to  remove  a  man,  after  it  has  been  proven  by  the 
Senate  that  he  is  not  guilty  % 

Senator  Lewis — Mr.  President:  I  suppose  if  a  maj<»rity  present 
vote  that  he  is  guilty ;  vote  aflSrmatively  as  to  whether  the  charges 
are  proven,  is  entirely  consistent ;  if  not  more  than  fifteen  voted 
proven,  it  will  be  entirely  consistent,  when  we  come  to  the  final  vote, 
to  remove  him  ;  and  if  we  should  not  vote  that  he  is  guilty  of  a 
single  charge,  we  have  the  power,  when  we  come  to  vote,  to  expel 
him,  although  I  do  not  think  it  is  consistent  to  do  so. 
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Senator  EoBEBTSON — Mr.  President:  As  I  uQdei*8tand  the  rule, 
we  have  no  power  to  vote  to  remove  the  respondent,  unless  some 
charge  has  received  a  majority  of  the  votes  of  all  the  members  of 
the  Senate  present. 

The  PfiEsroENT  —  The  Chair  is  not  familiar  with  the  rules  in  this 
case  at  all.  If  there  is  no  objection  made,  the.  Olerk  Will  read  the 
thirteenth  charge. 

The  Clerk  read  the  thirteenth  charge,  as  follows : 

"Xhiktebhth  Chabge. 

'*  That  the  said  Horace  G.  frindle,  being  such  county  judge  and 
surrogate  as  aforesaid,  in  or  about  the  year  1867,  at  the  town  of  Nor- 
wich, in  said  county  of  Chenango,  with  one  George  W.  Kay,  he 
being  then  and  there  a  clerk  in  th^  oflSce  of  said  county  judge  and 
surrogate,  made  and  entered  into  an  unlawful  and  corrupt  agreement 
and  understanding,  by  which  agreement  or  understanding  the  said 
Bay  was  to  do  and  perform  the  duties  of  a  clerk  to  the  said  surro- 
gate, and  as  a  remuneration  therefor  he,  the  said  county  judge  and 
surrogate,  was  to  give  to  said  Bay  what  practice  he  could  give  him, 
by  his  official  position  and  influence,  as  an  attorney  and  counselor  at 
law,  in  matters  and  proceedings  brought  or  pending  before  said 
county  judge  and  surrogate ;  and  in  pursuance  of  said  unlawful  and 
corrupt  agreement  and  understanding,  did,  during  the  years  1868, 
1869, 1870  and  1871,  give  the  patronage  of  his  said  office  of  county 
judge  and  surrogate,  and  use  of  his  official  position  and  influence  to 
give  to  said  Bay  (who  during  said  years  continued  a  clerk  to  said 
county  judge  and  surrogate,  and  in  his  office  as  aforesaid,  and  per- 
formed the  duties  of  surrogate's  clerk  to  him  as  aforesaid)  a  large 
business  and  practice,  in  numerous  cases,  as  an  attorney  and  counselor 
at  law  as  aforesaid,  in  such  matters  and  proceedings  brought  and 
pending  before  him,  the  said  county  judge  and  surrctgate ;  ai;d  did 
aid  and  assist  him,  the  said  George  W.  Bay,  in  charging  and  collect- 
ing fees  for  services  of  said  Bay,  as  attorney  in  the  matters  aforesaid, 
and  did  encourage,  aid  and  assist  said  Bay,  while  such  clerk  as  afore- 
said, by  such  fees  collected  by  said  Bay  to  pay  himself,. under  the 
agreement  aforesaid,  for  the  service  performed  by  him  as  a  clerk  to 
said  surrogate  as  aforesaid,-  in  order  that  the  said  surrogate  might 
take  to  himself,  for  his  own  use  and  advantage,  the  salary  provided 
by  law  for  the  payment  of  a  clerk  to  said  surrogate  as  aforesaid, 
during  the  years  aforesaid,  and  did,  corruptly,  so  take  and  appro- 
priate said  salary  to  his  own  private  use  during  the  years  aforesaid, 
thus  proflthig  individually  by  the  legal  practice  of  his  said  clerk  in 
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matters  80  pending  before  him  as  such  county  judge  and  surrogate ; 
all  done  in  violation  of  law  and  to  the  great  scandal  and  disgrace  of 
the  administration  of  justice  in  said  coimty." 

The  Pbesident  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  thirteenth  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  arose  in  his  place,  and  responded  as  follows: 
When  Senator  Adams'  name  was  called,  he  arose  and  said: 
Mr.  President :  I  understand,  substantially,  that  the  recital  con- 
tained in  this  charge  is  proven,  but  there  is  no  proof  satisfactory  to 
me  that  it  was  by  any  corrupt  agreement  or  arrangement  between 
Mr.  Eay  and  the  respondent ;  I  therefore  vote  not  proven. 
When  Senator  Tiemai^^n's  name  was  called,  he  arose  and  said : 
Mr.  President:  I  have  some  doubts  on  my  mind  as  to  the  proof 
of  this  article,  and,  therefore,  vote  not  proven. 
When  Senator  McGowan's  name  was  called,  he  arose  and  said : 
Mr.  President :  I  desire  to  be  excused  from  voting  on  this  charge. 
The  question  was  submitted  on  excusing  Senator  McGowan,  and 
.was  declared  lost. 

Senator  MoOowan  —  Mr.  President :  I  am  voting  in  the  dark,  and 
I  must  therefore  vote  not  proven. 

Proven — Messrs.  Benedict,  Ohatfield,  Johnson,  Palmer,  Wag- 
ner— ^6. 

Not  proven — Messrs.  Adams,  Allen,  Baker,  Bowen,  Cock,  Dick- 
inson, Foster,  Oraham,  Harrower,  Lewis,  Lowery,  McGowan, 
Perry,  Bobertson,  Tiemann,  Weismann,  Winslow,  J.  Wood, 
Woodin— 19. 

The  Clebk  read  the  fourteenth  charge,  as  follows : 

"FOUOTBENTH    ChABOE. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  as  aforesaid,  from  the  1st  day  of  January,  1864,  until  the 
date  hereof,  has  willfully  and  corruptly  neglected,  during  such  time, 
to  keep  a  book  of  fees,  as  required  by  law  and  the  statutes  of  said 
State,  and  his  oath  of  office." 

The  President  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  fourteenth  item  of  the  chaises  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  Vose  in  his  place,  and  responded  as  follows : 

When  Senator  Adams'  name  was  called,  he  arose  and  said :       ' 
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Mr.  President :  I  deem  this  charge  to  have  been  proven.  Whether 
he  acted  corruptly  or  not  I  cannot  say.    I  shall  vote  proven. 

When  Senator  McGowan's  name  was  called,  he  arose  and  said : 

Mr.  President:  I  vote  proven.  I  will  not  say. it  is  willfully  and 
corruptly. 

When  Senator  Tiemann's  name  was  called,  he  arose  and  said : 

Mr.  President :  Proven  by  the  testimony  of  the  judge  himself. 

When  Senator  Winslow's  name  was  called,  he  arose  and  said  : 

Mr.  President :  Proven  without  any  intent  of  corruption. 

When  Senator  James  Wood's  name  was  called,  he  arose  and  said : 

Mr.  President :  It  seems  to  me  that  senators  do  not  fully  compre- 
hend the  charge  upon  which  the  vote  is  now  being  taken.  The  ques- 
tion is  not  whether  the  respondent  kept  a  book  of  fees  or  refused  to 
keep  one,  but  whether  he  corruptly  and  willfully  refused  to  keep 
such  a  book.  The  truth  is,  that  the  requirement  of  the  statute  in 
question  has  come  to  be  almost,  if  not  quite,  a  dead  letter.  Very 
few  of  the  surrogates,  as  I  understand  it,  keep  -books  of  fees.  The 
predecessor  of  the  respondent  kept  no  book  of  fees.  The  respondent 
did  not  find  such  a  book  when  he  entered  upon  the  discharge  of  the 
duties  of  his  office.  None  was  provided  for  him  by  the  county. 
Though  the  respondent  did  not  comply  with  the  requirements  of 
the  statute,  I  submit  the  facts  and  circumstances  which  surround 
the  charge,  show,  beyond  a  doubt,  that  he  did  not  act  corruptly. 

Senator  Robebtson  —  Mr.  President :  As  I  understand  the  statute, 
the  surrogate  was  required  to  keep  a  book  of  fees  and  report  to  the 
board  of  supervisors  and  pay  in  those  fees.  I  don't  see  how  it  could 
become  a  dead  letter  until  after  the  abolition  of  the  law  requiring  it. 

Senator  Benedict  —  Mr.  President:  There  was  never  any  law 
abolishing  all  fees.  They  now  take  fees  for  recording  copies  and 
those  things. 

Senator  James  Wood  —  Not  at  all. 

Senator  Benedict  — They  certify  copies  there.  The  idea  that  we 
should  insist  upon  what  is  called,  in  the  strict  sense,  corruption,  it 
seems  to  me  is  a  most  extraordinary  idea. 

Senator  Lewis  —  Mr.  President :  I  rise  to  a  point  of  order.  The 
subject  is  not  to  be  discussed  during  the  roll-call,  and  the  senator  is 
out  of  order. 

The  Pbesident —  The  point  of  order  is  well  taken. 

Senator  Robebtson  —  Mr.  President:  I  had  not  examined  the 
charge,  but,  on  recollection  and  on  examination,  I  find  that  he  is 
charged  with  willfully  and  corruptly  neglecting  to  keep  this  account. 
I  admit  the  fact  that  he  did  not  do  it,'but  to  say  that  he  did  willfully 
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The  Pbesident  put  the  qaestion  to  each  member  of  the  Senate, 
as  follows : 

"Senator,  how  say  you;  is  the  fifteenth  item  of  the  chai^ges 
preferred  against  the  accused  proven  ? " 
When  each  senator  rose  in  his  place,  and  responded  as  follows : 
When  Senator  Adams'  name  was  called,  he  arose  and  said : 
Mr.  President :  I  vote  proven,  without  corrupt  intent,  perhaps. 
When  Senator  Benedict's  name  was  called,  he  arose  and  said : 
Mr.  President :  I  beg  to  say  a  few  words  on  this  subject.     Now, 
as  to  what  is  this  question  of  corruption  ?     What  do  we  mean  by 
corruptly  and  willfully  ?    As  was  well  said  by  the  senator  from  the 
twenty-fifth,  it  means  done  knowingly,  contrary  to  law,  and  that  is 
all  it  means.    Now,  in  regard  to  this  question,  the  surrogate  himself 
testified  that  he  for  one  year  kept  that  book  of  fees  and  made  his 
affidavit  correct  for  the  first  year,  and  rendered  his  accounts  and 
paid  over  for  the  first  year ;  that  he  knew  all  about  the  law,  and 
then  he  stopped  and  kept  no  account.     Then  what  became  of  the 
fees ?     "Why,  I  spent  them  as  I  went  along;  I  had  to  live."     Do 
we  want  any  more  evidence  than  that,  that  this  was  a  willful  viola- 
tion of  the  law  — -  that  he  took  these  fees  because  he  must  live,  and 
spent   them   as  he  went  along?    Does  anybody  believe  there  is 
another  surrogate  in  the  State  of  New  York  that  does  that  and 
gives  that  reason  for  it  ?      Many  of  these  things  may  very  well  be 
said  to  be  negligent  practice  in  surrogates^  offices,  but  I  am  loth 
to  believe  in  the  surrogates'  offices  all  over  the  State  they  hare 
been    guilty    of    that  which    I    will    not    characterize.       Is    it 
necessary    to    prove    that    the    man    was    bribed    to    do.it  — 
that  somebody  hired    him    to   do   it?     There  is  nothing  of  that 
sort ;  but  it  was  simply  a  negligence  in  regard  to  the  keeping  of 
an    itemized    account,  and    was    simply    covering   up  his  tracks. 
He  had  not  even  kept  a  memorandum  book.      He  could  never 
render  an  account.      Nobody  could   find    out.     That  is  the  true 
nature  of  this  transaction,  that  he  took  all  those  fees  and  put  them 
in   his  pocket,  and   spent   them  to  support  his  family,  if  he  has 
one,  and  declined  to  keep  a  single  memorandum,  so  that  his  tracks 
were  perfectly  covered  up.     Nobody  could  follow  him  or  see  how 
much  he  has  got.     Nobody  knows  now  how  much  he  has  got.     That 
is  the  true  nature  of  this  transaction,  and  I  vote  proven. 
When  Senator  Dickinson's  name  was  called,  he  arose  and  said : 
Mr.  President :   Proven,  without  wishing  to  convey  thereby  an 
intent  on  the  part  of  .the  respondent  to  be  willful  and  corrupt. 
When  Senator  Gkah Ale's  name  was  called,  he  arose  and  said : 
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Mr.  President :  For  the  same  reason  given  for  voting  not  proven 
on  the  fourteenth  charge,  I  vote  not  proven  on  this. 

When  Senator  Lewis'  name  was  called,  he  arose  and  said : 

Mr.  President :  I  have  no  doubt  that  the  judge,  in  this  case,  omit- 
ted, knowingly,  to  make  an  itemized  account  during  some  portion 
of  the  time  with  which  he  is  charged  with  omitting  to  make  this 
account.  I  have  no  doubt  that  there  is  not  a  judge  in  the  State  of 
New  York,  who  has  been  a  judge  for  five  years,  who  has  not  violated 
the  law  every  year  of  his  life.  I  do  not  believe  there  is  a  sheriflE  in 
the  State  of  New  Fork  who  has  not  violated  the  law  every  day 
during  his  term  of  office,  and  the  county  clerk  as  well.  I  believe 
there  are  very  few  men  in  the  State  who  do  not  violate  some  law 
almost  every  day  of  their  life ;  profane  swearing,  some  of  them  by 
games  of  chance ;  and  invariably,  in  my  own  city,  it  is  noted  all 
over  the  world  as  a  place  for  fast  trotting,  and  the  very  best  people 
in  the  world  sanction  it ;  the  elite  of  my  own  town ;  I  have  seen 
clergymen  there ;  the  best  of  men  in  my  town  go  thfere  to  witness 
horse- racing.  Now  I  look  at  this  judge,  when  contemplating  these 
charges,  in  view  of  the  fact  that  men  do  not  live  up  to  the  letter  of 
every  law  upon  the  statute  book ;  I  should  be  glad  if  they  did,  and 
,  I  am  looking  forward  to  the  time,  when  the  millennium  comes,  that 
we  will  live  up  to  all  the  laws,  both  human  and  divine ;  but  that  time 
has  not  quite  come  yet ;  it  is  coming.  Judge  Prindle  has  not  said, 
as  I  recollect  his  testimony,  that  he  has  used  his  money  in  the  sense 
which  the  senator  from  the  fifth  speaks  of;  he  does  not  say  that  he 
did  not  make  this  itemized  account ;  he  does  swear  that  the  county 
to-day  owes  him  on  account  of  these  fees  collected  — 

Senator  Tiemann  —  He  won't  settle  with  them. 

Senator  Lewis  —  We  are  not  contemplating  now  a  charge  whether 
lie  will  settle  with  them  or  not ;  we  are  contemplating  a  charge  that 
charges  him  with  corruptly  and  willfully  omitting  to  make  this  item- 
ized account ;  he  made  his  report  in  gross.  I  had  occasion,  the  other 
day,  to  go  into  the  Secretary  of  State's  office,  and  it  occurred  to  me 
to  look  and  see  how  many  judges  in  the  State  had  complied  with 
the  law  which  requires  that  they  should  give  a  certificate  of  their 
age,  under  the  new  Constitution,  they  being  obliged  to  go  out  of 
office  at  seventy.  There  is  not  one  judge  in  five  in  the  State  who 
has  filed  that  certificate,  and  still  it  is  a  recent  law.  This  is  an  old 
law  the  judge  violated.  I  cannot  believe  —  I  do  not  believe  that 
this  man  who  has  administered  justice  so  fairly  and  so  ably  in  that 
county  for  so  many  years;  a  man  who  has,  on  three  occasions, 
received  the  majority  of  the  votes  of  that  county ;  a  man  who,  a 
160 
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year  ago  last  fall,  when  this  whole  subject  was  canvassed,  received 
the  indorsement  of  his  constituents ;  I  do  not  believe  that  snch  a 
man  as  this  has  corruptly  and  willfully  refused  to  make  this  item- 
ized account.  I  don't  know  what  the  custom  is  in  other  counties; 
it  is  better  for  every  surrogate  to  do  it.  I  would  be  glad  if  the  sur- 
rogates in  the  counties  could  be  admonished  that  they  must  more 
carefully  comply  with  the  law ;  but  for  me  to  say  this  man  has  cor- 
ruptly purloined  this  money  from  the  county,  I  am  not  able  to  say 
so,  and  vote  not  proven. 

Senator  Benedict  —  May  I  fesk  the  senator  a  question?  Did  he 
read  the  answer  of  the  respondent  on  page  907  ? 

"  Q.  What  became  of  the  money  which  you  had  collected  as  fees 
and  failed  to  report  in  those  years  ?  A.  When  I  received  any  feee, 
of  course  I  spent  them  as  I  went  along;  had  to  live." 

Senator  Lewis  —  Certainly ;  the  police  justice  in  my  city  has  from 
time  immemorial  collected  the  fines,  as  they  were  collected  by  him, 
and  used  them  ;  when  he  comes  to  settle  with  the  city,  at  the  end 
of  the  year,  he  charges  himself  with  the  fees,  and  if  he  has  received 
more  than  his  salary,  he  pays  to  the  city  the  difference ;  if  he  has 
received  less  than  his  salary,  credits  the  city  with  the  amount  and 
draws  on  them  for  the  balance ;  and  that  is  the  custom,  I  will  ven- 
ture to  say,  with  every  officer  in  the  State. 

Senator  Benedict —  Another  question,  that  is,  whether  they  pay 
those  officers  to  keep  any  account  of  those  fees,  and  whether  they 
account  and  then  take  the  money  and  spend  it,  and  say  that  is  all 
about  it ;  do  they  say  that  in  Buffalo  ? 

Senator  Lewis  —  They  take  the  money  and  spend  it  of  course. 
What  a  preposterous  idea  it  would  be  for  the  police  justice  of  the 
city  of  Buffalo,  who  collects  perhaps  $20,000  a  year,  to  keep  it  in 
his  pocket!  The  idea  of  the  senator  is,  that  he  must  keep  the 
identical  money,  so  as  to  hand  it  over  to  the  authorities. 

Senator  Benedict —  Did  the  senator  understand  me  to  say  that! 

Senator  Lewis  —  I  understood  the  senator  to  say,  he  put  it 
in  his  pocket  and  spent  it ;  of  course  he  did,  but  he  accounted 
for  it. 

Senator  Benedict  —  He  swears  he  did  not. 

Senator  Lewis  —  He  swears  he  did,  and  swears  that  the  county 
owes  him  to-day ;  he  did,  in  some  of  his  testimony,  say  that  he  did 
not  know ;  but  some  years  he  omitted  to  report  the  entire  amount; 
when  he  comes  to  sum  it  all  up,  he  says  the  county  owes  him  to-day. 

Senator  Johnson  —  Page  907 :  "  You  failed  to  report  the  foil 
amount  of  fees  you  had  received,  then,  purposely  ?    A.  I  state  the 
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iact ;  I  knew  I  had  not  reported  the  full  amonnt  of  fees  in  those 
years." 

Senator  Lewis  —  The  senator  calls  my  attention  to  a  branch  of  the 
testimony  I  had  not  referred  to  before.  I  recollect  the  jndge  did 
say  that  he  consulted  with  the  snperyisors,  I  think.  He  was  spend- 
ing money  from  time  to  time  for  various  things,  and  it  was  nndcr- 
stood  that  he  might  retain  these  fees  to  cover  those  things  that  he 
had  expended  money  for ;  but  that  he,  cormptly,  with  a  view  of 
stealing  the  money,  put  this  in  his  pocket,  I  cannot  believe.  I  vote 
not  proven. 

When  Senator  TiEMA.irN's  name  was  called,  he  arose  and  said : 

Mr.  President :  In  this  charge,  as  in  the  former  charges,  the 
respondent  plead  guilty,  therefore  I  vote  proven. 

When  Senator  Woodtn's  name  was  called,  he  arose  and  said : 

Mr.  President :  I  ask  to  be  excused  from  voting,  as  the  reasons 
that  I  gave  upon  the  other  charges  apply  to  this.  I  need  to  make  a 
remark  or  two  in  reference  to  the  practice  of  receiving  the  money 
and  putting  it  in  his  pocket  and  spending  it,  so  that  he  might  live. 
Now,  the  statute  requires,  in  addition  to  his  keeping  an  itemized 
account,  that  he  shall  pay  over  quarterly  to  the  county  treasurer  the 
amonnt  of  fees  that  he  has  collected,  and  the  county  treasurer,  in 
theory,  is  supposed  to  receive  that  money  and  then  hand  it  right 
back  to  him  in  payment  of  his  salary.  If  I  remember  the  proof 
right  in  this  ease,  the  amount  voted  to  him  for  salary  and  clerk  hire 
in  no  one  year  exceeded  —  or  the  amount  of  fees  in  no  year  exceeded 
—  the  amount  voted  for  salary  and  clerk  hire. 

Senator  Tiemann  —  What  he  returned  in  gross  ? 

Senator  Woodin  —  Yes,  sir. 

Senator  Tiemann —  The  book  doa't  show  it. 

Senator  Woodin  —  While  it  may  have  been  a  technical  violation 
of  the  letter  of  the  law,  there  was  no  violation  of  the  spirit  of  the 
law  in  his  taking  these  fees  and  spending  them  as  he  received  them. 
Another  thing  is  true,  no  harm  comes  from  it  whatever ;  it  is  true 
that,  with  I'eference  to  surrogates  who  keep  these  itemized  accounts, 
and  make  a  report  in  detail  to  the  board  of  supervisors  annually, 
but  never  go  and  settle  with  the  county  treasurer  quarterly.  The 
reason  is,  because  the  amount  <  f  ees,  as  a  general  thing,  fall  a  little 
below  the  amount  of  the  salary,  and  the  balance  is  coming  to  the 
snrrogate,  so  that  he  leaves  it  until  the  end  of  the  year ;  draws  his 
salary  quarterly,  and  under  the  old  law,  before  foes  were  abolished, 
used  to  draw  his  salary  quarterly  and  make  his  report  at  the  end  of 
the  year,  and  if  there  was  any  surplus  pay  over  the  balance  and  take 
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a  receipt  for  it.  No  harm  occurs  to  anybody,  and  no  harm  possibly 
can  accrue  to  anybody  by  a  violation  of  the  letter  of  the  law  in 
reference  to  making  these  quarterly  settlements  with  the  county 
treasurer ;  the  spirit  of  the  law  is  complied  with  by  making  a  fair 
settlement  with  the  county  treasurer  at  the  end  of  the  year.  I  only 
say  that  in  reply  to  a  remark  upon  this  charge  by  the  senator  from 
the  fifth ;  his  habit  of  taking  these  moneys  and  spending  them  so 
that  he  might  live,  that  may  have  been  all  true,  and  yet  have  been 
quite  immaterial.  Now,  I  think  this  charge  is  substantially  proven, 
but,  at  the  same  time,  I  may  as  well  indicate  here  that  the  settle- 
ments that  he  did  make  with  the  board  of  supervisors  annually  upon 
the  reports  that  he  made,  however  informal  they  may  have  been, 
may  be  held  properly  to  have  put  this  question,  as  lawyers  say,  in 
the  form  res  adjiidica;ta^  and  in  that  way,  it  may  be  possible  that 
this  man  shall  be  preserved  from  the  extreme  penalty  of  removal 
from  office  and  disgrace.  It  comes  to  my  mind,  that  if  the  board  of 
supervisors,  who  had  complete  jurisdiction  .over  the  whole  subjfect- 
matterj  investigated  this  subject  and  sjettled  with  him  annually,  that, 
possibly,  that  may  be  an  excuse  to  make  for  a  technical  violation  of 
this  law.     I  vote  substantially  proven. 

Proven  —  Messrs.  Adams,  Allen,  Baker,  Benedict,  Chatfield, 
Cock,  Dickinson,  Johnson,  Lowery,  McGowan,  Palmer,  Perry, 
Robertson,  Tiemann,  Wagner,  Weismann,  Woodin  — 17. 

Not  proven  —  Messrs.  Bdwen,  Foster,  Graham,  Harrower,  Lewis, 
"Winslow,  J.  Wood  —  7. 

The  Clebk  read  the  sixteenth  charge,  as  follows : 

"  Sixteenth  OH.iKaB. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate,  as  aforesaid,  from  the  1st  day  of  January,  1864,  up  to  the 
date  hereof,  did,  during  the  years  1865,  and  1866  and  1867,  render 
to  the  board  of  supervisors  of  said  county  what  purported  to  be  an 
account  of  the  fees  received  by  him  in  his  official  capacity  as  such 
county  judge  and  surrogate  during  the  years  last  aforesaid ;  that  said 
accounts,  and  each  of  them,  were  not  rendered  in  items  as  by  the 
law  required,  but  stated  the  amount  claimed  to  be  received  in  gross 
sums,  and  did  not  name*the  estates  or  persons  from  whom  the  same 
were  received,  and  that  he,  the  said  county  judge  and  surrogate, 
received  fees  to  an  amount  largely  in  excess  of  the  amounts  so 
returned  by  him  in  each  of  the  years  last  aforesaid,  and  that,  in  the 
affidavits  attached  to  said  reports  of  fees,  said  county  judge  and  sop* 
rogate  swore  that  he  '  had  received  the  fees '  in  said  report  returned, 
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but  corruptly,  knowingly,  and  with  intent  to  mislead  the  said  board 
of  supervisors,  and  to  defraud  the  said  county  of  Chenango,  left  out 
of  said  afBdavits,  atid  each  of  them,  any  statement  to  the  effect  that 
such  fees  so  reported  were  '  all  that  he  had  received '  during  such 
years,  or  either  of  them,  and  that  said  county  judge  or  surrogate 
has  refused  and  still  refuses  to  account  to  the  board  of  supervisors 
of  said  county  for  the  excess  of  fees  so  received  by  him,  but  not 
reported  as  aforesaid,  and  still  willfully  and  corruptly  retains  to 
himself  such  excess  of  fees  so  received  and  not  reported  to  said 
board." 

The  Pbesident  put  the  question  to  each  member  of  the  senate,  as 
follows : 

^^  Senator,  what  say  you,  is  the  sixteenth  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

When  Senator  Adams'  name  was  called,  he  arose  and  said : 

Mr.  President :  I  deem  this  charge  substantially  proven  and  vote 
proven. 

When  Senator  Bekediot's  name  was  called,  he  arose  and  said : 

Mr.  President :  I  want  to  say  a  single  word  with  regard  to  the 
remarks  of  the  senators  from  the  twenty-fifth  and  thirty-first  in 
regard  to  my  supposing  the  surrogate  was  bound  to  take  every  six- 
pence and  lay  it  aside  in  the  drawer.  I  did  not  use  that  expression, 
and  I  did  not  intend  any  such  thing  as  that,  but  that  the  surrogate, 
in  my  judgment,  meant  and  testified  to  the  Senate  that  he  meant  to 
appropriate  it  to  his  own  use,  and  he  says: 

"  Q.  You  failed  to  report  the  full  amount  of  fees  you  received, 
then,  purposely  ?  A.  I  state  the  fact ;  I  knew  I  hadn't  reported  the 
full  amount  of  fees  in  those  years." 

And  he  says,  "  When  I  received  any  fees,  of  course  I  spent  it  as 
I  went  along ;  had  to  live." 

Those  two  things,  put  together,  go  to  establish  that  he  appro- 
priated that  money ;  that  he  deliberately  failed  to  ke^p  this  account 
at  the  first  year,  and  put  the  money  in  his  pocket  and  never  made  a 
true  report  of  the  amount  which  he  had.  He  made  a  sort  of  guess- 
work, which  was  clearly  within  bounds,  because,  as  he  said,  ^'  when 
I  drew  the  affidavit  I  wanted  to  draw  one  that  I  could  swear  to 
truthfully,"  and  therefore  he  had  to  draw  it  within  bounds,  and  said 
he  received  so  much  money ;  not  that  that  was  all  he  received ;  he 
may  have  received  twenty-five  hundred;  doesn?t.  recollect;  but 
nobody  knows  any  thing  about  the  facts,  and  the  fact  is  it  is  a  sup- 
pression of  it. 
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Secondly,  that  he  did  not  do  it ;  and  thirdly,  that  the  question  is 
not,  here,  whether  he  now  owes,  whether  he  has  ever  paid  np  the 
balance  he  owes  the  county,  or  whether  they  have  given  him  the 
balance ;  that  is  not  the  question  at  all ;  the  question  is  whether,  in 
violation  of  the  law,  he  knowingly  refused  to  keep  that  account  and 
to  report  those  fees,  and  to  swear  to  it  correctly,  no  matter  if  thej 
had  given  him  ever  so  much.  We  are  not  inquiring  how  mudi 
was  due ;  that  is  not  the  point ;  the  question  is  what  ho  did ;  not 
what  they  did.  Neither  of  them  have  the  power  to  pardon  for  the 
offense.  It  is  the  offense  we  are  talking  about,  and  not  the  amonnt 
due.  If  they  might  give  him  the  amount  due,  it  would  not  make 
any  difference  on  that  question.    I  vote  proven. 

When  Senator  Johnson's  name  was  called,  he  arose  and  said: 

Mr.  President :  I  ask  to  be  excused  from  voting,  to  call  the  atten- 
tion of  the  Senate  briefly  to  a  paragraph,  or  answer  or  two,  made 
by  the  judge  in  response  to  the  sixteenth  charge,  which  substan- 
tially charges  him  with  not  rendering  a  correct  account,  and  with 
making  an  affidavit  which  did  not  state  the  full  measure  of  the 
requirements  of  the  law.     The  question  was  asked,  on  page  900 : 

"  Q.  When  you  made  your  report  of  fees  in  the  years  '66,  '66,  '67, 
did  you  know  that  you  were  violating  the  law  in  the  manner  in 
which  you  made  that  report  ?  A.  Well,  I  knew  I  didn't  make  the 
items  of  the  amount  of  fees,  of  course. 

Q.  Did  you  know  that  you  were  violating  the  law  when  yon 
made  that  report  ?    A.  Technically,  perhaps,  I  did. 

Q.  Did  you  know,  sir,  that  you  were  not  reporting  the  full  amount 
of  fees  that  you  had  received  during  those  years?    A.  I  did. 

Q.  You  did  know  it  ?     A.  Yes,  sir. 

Q.  Did  you  leave  that  part  out  of  your  affidavit  purposely,  the 
part  that  —  did  you  leave  out  any  statement  from  your  affidavit 
purposely,  to  the  effect  that  you  did  not  receive  any  more  than  yon 
reported  ?  A.  I  made  that  affidavit  for  the  reason  I  had  never  kept 
a  book  of  fees  as  mentioned  in  the  law,  and  therefore  could  not 
swear  that  these  were  all  the  fees  I  had  received." 

^^  Q.  You  failed  to  report  the  full  amount  of  fees  you  had 
received,  then,  purposely  ?  A.  I  state  the  fact ;  I  knew  I  hadn't 
reported  the  full  amount  of  fees  in  those  years." 

Would  not  it  seem  from  that,  as  a  matter  of  course,  that  Jndge 
Prindle  acknowledged,  substantially,  the  charge  made  in  this  six- 
teenth charge  %    Therefore,  I  vote  proven. 

When  Senator  Lewis'  name  was  called,  he  arose  and  said : 
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Mr.  President :  I  desire  to  read  a  word,  in  explanation  of  my 
vote,  at  page  907,  which  the  distinguished  senator  left  out : 

"Q.  You  made  your  report  less  than  the  amount  you  had 
received,  purposely  I  A.  I  made  my  report  for  the  full  amount  I 
had  received  of  fees,  after  deducting  the  expenses  that  I  considered 
the  county  should  pay,  and  I  so  explained  it  to  the  board  at  the 
time ;  the  committee. 

"  Q.  Did  you  go  to  the  board !  A.  Yes,  with  the  exception  of 
'64, 1  made  an  itemized  report,  and  in  '65,  '66  and  '67  I  did  not. 

"  Q.  What  became  of  the  money  which  you  had  collected  as  fees 
and  failed  to  report  in  those  years  ?  A.  When  I  received  any  fees 
of  course  I  spent  it  as  I  went  along ;  had  to  live. 

"Q.  Then  you  reported  about  what  you  thought  the  county 
ought  to  have  ?  A.  In  the  aflSdavit  I  drew,  I  wanted  to  draw  one  I 
could  swear  to  truthfully. 

^'  Q.  You  failed  to  report  the  fall  amount  of  fees  you  had  received, 
then,  purposely  ?  A.  I  state  the  fact ;  I  knew  I  hadn't  reported 
the  full  amount  of  fees  in  those  years." 

Then  down  below : 

"Q.  Did  you  consult  any  memoranda  or  any  data,  when  you 
made  those  reports  in  '65,  '66  and  '67,  to  ascertain  about  the  amount 
of  fees  that  you  had  received  J    A.  I  did. 

"  Q.  What  did  you  consult  ?  A.  I  looked  over  the  books ;  no, 
sir,  I  reported ;  allowing  the  amount  of  fees,  after  deducting  the 
expenses  I  was  compelled  to  pay  for  fuel  and  other  necessary 
expenses  of  holding  surrogate's  court,  and  conducting  the  office  and 
the  rest  of  it  was  reported ;  and  I  have  examined  the  matter  since 
to  have  a  fair  account,  and,  as  between  the  county  and  myself,  they 
owe  me,  after  paying  the  expense. 

"  Q.  How  is  that  I  A.  I  say  upon  a  fair  accounting  between  the 
county,  after  deducting  the  expense  that  I  was  compelled  to  pay, 
the  county  would  owe  me  to-day,  and  of  that  I  speak  understand- 

I  vote  not  proven.  • 

Senator  Murphy — Will  the  senator  allow  me  a  question  ;  that  is, 
whether  the  county  did  actually  settle  with  him  at  the  end  of  each 
of  those  vears  ? 

Senator  Lbwib  —  That  he  took  the  account  in,  made  out  in  gross, 
the  committee  accepted  the  account,  knoMring  it  was  made  out  in 
that  way,  and  the  matter  was  reported  to  the  board  of  supervisors ; 
they  Bettled  with  him  each  year  in  that  way,  recognizing  the  fact 
they  had  a  right  to  make  the  report  in  that  way. 
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Senator  Benedict  —  Can  yon  refer  me  to  any  sach  testimoDj  as 
that  in  the  book  ? 

Senator  Lewis  —  I  have  jnst  read  it  at  some  place  in  this  report, 
and  he  swears  to  the  fact  that  they  settled  with  him  annually. 

Senator  Benediot  —  No,  sir;  1  do  not  know  of  any  such  tes- 
timony. 

Senator  Lewis  —  There  was  testimony  that  he  had  made  a  report 
and  his  matters  were  adjusted  every  year ;  at  any  rate,  we  heard 
here  no  complaint  of  it  until  he  was  elected  county  judge. 

Senator  Benedict  —  Didn't  they  try  to  bring  him  up  before 
them? 

Senator  Lewis  —  I  understand  they  did  when  this  disturbance 
arose  in  the  fall  of  1871 ;  that  was  1865;  the  thing  had  subsided 
1865, 1866  and  1867,  and  one  year  more  would  have  foreclosed  the 
account,  any  way  ;  we  did  not  find  any  proceedings  in  the  board  of 
supervisors,  and  I  venture  that  the  indefatigable  lawyers  in  this 
case  would  have  had  it  before  us  if  there  was  any  proof  of  that 
kind,  and  we  heard  no  proof  that  there  was  any  controversy  between 
him  and  the  board  of  supervisors,  and  he  made  his  report,  and  the 
committee  accepted  it  every  year ;  we  have  the  right  to  presume 
the  county  was  satisfied. 

Senator  Benedict — We  have  the  whole  controversy  of  the  board 
of  supei*visors  here. 

Senator  Lewis  —  That  arose  six  years  afterward. 

When  Senator  Palmer's  .name  was  called,  he  arose  and  said : 

Mr.  President :  li  the  settlement  of  the  board  of  supervisors  with 
the  surrogate  of  Chenango  county  every  year,  as  is  usual  in  all  coun- 
ties, would  free  the  judge  from  any  charge  of  this  kind,  because  thej 
settled  with  him,  then,  in  the  county  of  Columbia,  in  my  district, 
where  they  have  settled  with  the  county  treasurer  every  year  in  the 
same  manner,  and  within  twenty  days  settled  with  him,  but  have 
since  found  out  that  in  other  settlements  he  did  not  make  a  full 
return,  and  that  he  is  a  defaulter  to  the  amount  of  over  $100,000;  I 
say,  if  this  settlement  with  the  board  of  supervisors  would  clear 
Judge  Prindle  of  this  charge,  then  I  should  say  our  county  treasurer 
might,  in  the  same  manner,  be  free  from  the  charge  of  his  beiug  a 
de&ulter.  I  cannot  base  my  vote  at  all  upon  the  argument  of  the 
senator  from  the  thirty-first,  that  that  settlement  really  settled  the 
whole  case,  and  therefore  the  judge  was  not  guilty. 

Senator  Lewis  —  Will  the  senator  allow  me  a  question  ?  Suppose 
the  question  with  the  settlement  of  the  county  treasurer  yon  refer 
to  was  simply  a  question  as  to  the  form  of  his  reporting,  not  as  to 
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whether  he  had  reported  the  full  amount,  but  simply  whether  he 
had  dotted  all  his  i's  and  crossed  all  his  t's,  and  they  had  settled  with 
him.  That  is  the  question  here,  whether  he  had  made  it  out  in  the 
proper  manner. 

Senator  Palmes — I  do  not  understand  it  so ;  it  says  he  did  not 
report  all  the  fees  he  received. 

Senator  Lewis — He  says  he  has  reported  them  all,  and  that  the 
county  owes  him  to-day  on  the  account  of  these  very  fees,  and 
nobody  contradicts  him. 

Senator  Johnson  —  Mr.  President :  I  desire  to  ask  the  senator  a 
question  — 

Senator  Bowen  —  Mr.  President :  I  rise  to  a  point  of  order,  that 
debate  is  out  of  order.  On  the  taking  of  a  vote,  as  1  understand 
it,  the  only  right  the  person  whose  name  is  called  has,  is  the  right*- 
to  ask  to  be  excused  from  voting,  and  the  right  to  state  that  excuse, 
not  exceeding  five  minutes ;  and  this  entire  controversy  is  out  of 
order.  I  would  not  object  to  it  if  any  person  was  convinced  by  the 
transaction.  If  not,  we  can  get  along  faster  by  not  having  it  take 
place. 

Senator  Palmes  —  I  yield,  and  consider  the  point  of  order  *  well 
taken.  I  was  simply  stating  that  if  the  argument  of  the  senator 
from  the  thirty-first  holds  good  in  this  case,  I  should  vote  not 
proven.  I  don't  think  it  will  hold  good,  because  it  may  turn  out 
afterward  the  judge  did  not  make  a  full  report ;  therefore  I  must 
vote  this  charge  is  proven. 

When  Senator  Woodin's  name  was  called,  he  arose  and  said : 

Mr.  President:  I  ask  to  be  excused  from  voting  on  this  charge. 
I  shall  vote  not  proven,  not  because  some  of  the  statements  here  are 
not  clearly  proven,  but  because  some  material  part  of  it  I  under- 
stand to  be  proven.  I  read  about  the  middle  of  the  charge :  ^^  And 
that  in  the  affidavits  attached  to  said  reports  of  fees,  said  county 
judge  and  surrogate  swore  that  h^  ^had  received  the  fees'  in  said 
report  returned,  but  corruptly,  knowingly,  and  with  intent  to  mis- 
lead the  said  board  of  supervisors."  Now,  if  I  understand  it  cor- 
rectly, that  this  report  —  a  conversation  that  the  judge  had  with  the 
committee  who  came  in  to  settle  with  him  —  that  through  them  he 
distinctly  stated  the  object  of  using  the  language  which  he  did  in 
his  affidavit,  he  distinctly  stated  that  instead  of  its  being  made  with 
intent  to  mislead,  that  he  went  into  an  explanation,  and  did  state 
to  them  that  he  had  reported  the  balance  that  they  received.  Now, 
I  do  not  believe  that  this  charge  is  true  — that  he  made  the  affidavit 

and  made  the  report  in  the  manner  in  which  he  did  with  a  corrupt 
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intent  to  mislead  the  board  of  6uper visors,  and  therefore  I  shall  YOte 
not  proven  on  this  charge. 

Senator  Johnson  —  He  says  he  did  not  make  the  statement  in  the 
three  years. 

Senator  Eobbbtson  —  Yes,  sir ;  he  did. 

Proven  —  Messrs.  Adams,  Allen,  Baker,  Benedict,  Chatfield, 
Cock,  Dickinson,  Johnson,  Lowery,  Palmer,  Perry,  Bobertson, 
Tiemann,  Wagner,  Weismann  — 15. 

Not  proven —  Messrs.  Bo  wen,  Foster,  Grahamj  Lewis,  McGowan, 
J.  Wood,  Woodin — 7. 

The  Clkbk  then  read  the  seventeenth  charge,  flfi  follows : 

"Seventeenth  Chabge. 

"  That  on  the  5th  day  of  August,  A.  D.  1868,  at  the  town  of  No^ 
wich,  in  the  county  of  Chenango  and  State  of  New  York,  Horace  G. 
Prinale,  then  being  county  judge  and  surrogate  of  the  said  county, 
and  the  will  of  one  Benjamin  Hook  having  been  duly  admitted  to 
probate  by  and  before  said  surrogate,  and  letters  testamentary  having 
been  duly  issued  to  Esther  Hook,  widow  of  said  deceased  (and  now 
Esther  Russell),  unmindful  of  the  duties  of  his  said  office  and  of  his 
oath  of  ofKce,  and  for  his  own  private  gain  and  advantage,  did  cor- 
ruptly, willfully  and  fraudulently  persuade  and  induce  the  said 
Esther  Hook  (now  Esther  Bussell),  executrix  of  said  last  will  and 
testament  (she  being  then  an  old  lady  of  the  age  of  sixty>eight  yean 
and  upward,  and  relying  upon  the  said  surrogate  for  counsel  and 
advice  in  reference  to  her  duties  as  executrix  of  said  estate),  to  sell 
to  him,  the  said  surrogate,  $1,500  in  United  States  5-20  bonds 
belonging  to  said  estate,  at  a  sum  greatly  below  their  actual  market 
value,  to  wit,  for  their  face  and  a  small  amount  of  unpaid  and  accrued 
interest,  said  surrogate  well  knowing  that  said  bonds  were  then 
worth  in  the  market  a  premiun\  of  upward  of  $130  over  and  above' 
what  he  paid  for  the  same,  and  well  knowing  that  the  said  Esther 
Hook,  executrix  as  aforesaid,  could  get  the  full  value  of  the  same  at 
the  National  Bank  of  Norwich,  where  said  bonds  were  then  deposited 
for  safe-keeping,  by  walking  to  said  bank,  a  distance  of  about  forty 
rods ;  that  said  surrogate,  fearing  that  if  said  executrix  went  to  said 
bank  after  the  bonds  herself  she  might  learn  that  said  bonds  were 
worth  the  premium  aforesaid,  persuaded  said  executrix  lo  give  him, 
the  said  surrogate,  an  order  therefor  in  writing,  indorsed  upon  the 
deposit  ticket  of  said  bonds ;  and  that  on  the  26th  day  of  December, 
1868,  said  surrogate  presented  said  order  to  said  National  Bank  of 
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Norwich,  and  gave  therefor  a  receipt  indorsed  npon  the  deposit 
book  of  said  bank  in  the  following  form,  to  wit :  ^  RecM  fifteen 
hundred  5-20  bonds  opposite  per  order  of  and  for  Esther  Hook, 
execotrix  of  Benjamin  Hook,  deceased,  Dec.  26,  1868.  A.  G. 
Frindle;'  and  on  the  same  day  had  said  bonds  transferred  to  his 
own  private  account  at  said  bank,  and  on  the  2d  day  of  November, 
1869,  drew  said  bonds  from  the  bank  aforesaid,  and  exchanged 
them  for  New  York  and  Oswego  Midland  railroad  bonds,  at  the 
oiiice  of  the  treasurer  of  said  railroad,  in  Norwich,  New  York,  for 
his  own  use  and  benefit,  thereby  corruptly  and  unlawfully  making 
for  his  own  private  use  and  advantage  out  of  said  estate  about  the 
sum  of  $300." 

The  President  put  the  question  to  each  member  of  the  Senate> 
as  follows : 

'^  Senator,  how  say  you,  is  the  seventeenth  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

When  Senator  Woodin's  name  was  called,  he  arose  and  said : 

Mr.  President :  I  ask  to  be  excused  from  voting.  I  shall  vote, 
when  I  come  to  vote  upon  this  question,  not  proven,  and  yet  I  have 
&ith  to  believe  there  is  not  a  senator  around  this  circle  who  would 
have  done  what  Judge  Prindle  did.  It  was  a  great  indiscretion  on 
his  part  and  made  him  liable  to  imputations,  but  there  is  an  utter 
failure,  ttUer  failure  of  evidence  to  support  this  charge.  I  have  read 
it  carefully,  because  I  remember  at  the  time  the  old  lady  was  on  the 
stand  that  my  sympathies  were  wrought  up  a  good  deal  in  her 
interest,  and  my  prejudices  were  stimulated,  if  I  had  any,  and 
excited  against  the  respondent.  I  examined  it  carefully,  and  I  am 
free  to  say  that,  of  all  questions  that  was  ever  submitted  to  me  to 
act  upon,  judicially,  that  this  has  the  appearance  of  every  doubt. 
There  is  no  possible  proof  to  sustain  this  charge ;  not  an  item. 
Now,  in  the  first  line  at  the  top  of  page  twelve  it  charges  "  that 
he,  being  unmindful  of  the  duties  of  his  office ;"  it  had  no  refer- 
ence to  the  duties  of  his  office  as  surrogate,  simply  his  duty  as  a 
man,  to  give  the  old  lady  advice  in  reference  to  selling  her  bonds, 
not  her  action  as  executrix.  The  bonds  were  her  individual  prop- 
erty, and  the  advice  that  he  gave,  whether  it  was  good  or  bad,  is 
just  the  same  as  though  it  was  given  to  me  if  I  had  casually  hap- 
pened in  the  office.     The  property  was  here. 

Senator  Johnson  —  Yet  the  receipt  says  executrix. 

Senator  Woodin — Very  true;  you  speak  of  the  receipt  for  the 
bonds ;. •they  were  deposited  in  the  bank  by  the  testator,  and  in  the 
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name  of  the  testator,  and  when  the  receipt  was  given  she  received 
it  from  the  bank  as  the  executrix  of  the  testator;  the  receipt  was 
proper ;  it  would  not  have  been,  perhaps,  —  it  might  not  have  been, 
technically,  a  good  receipt ;  it  would  not  certainly  have  been  if  the 
property  had  not  been  given  to  her ;  but  if  she  had  gone  over  and 
signed  the  receipt  with  her  single  name,  without  giving  the  char- 
acter of  her  office,  as  against  everybody  in  the  world  except  credit- 
ors, the  receipt  would  have  been  a  perfect  answer  to  any  daim,  but, 
in  this  case,  inasmuch  as  the  interest  of  the  creditors  was  not 
involved  at  all,  the  receipt  would  have  been  good  with  the  title  left 
off.  It  further  states  in  this  charge  that  she  was  an  old  lady  of 
sixty-eight  years  and  upward,  and  relying  upon  such  surrogate  for 
counsel  and  advice,  etc.,  and  it  was  not  in  reference  to  advice  as 
executrix  of  the  estate  in  reference  to  the  sale  of  these  bonds  at  all; 
that  was  not  the  question ;  another  thing :  he  was  not  discharging 
his  duty  as  surrogate,  as  to  whether  she  should  sell  those  bonds 
with  a  view  to  provide  this  young  man  with  money  to  go 
west.  Still  I  say,  now,  as  I  stated  before,  I  would  not  have 
done  what  he  did;  I  would  not  have  bought  them;  I  would 
not  have  dealt  with  her ;  his  duty  as  an  individual,  as  a  man, 
ought  to  have  suggested  to  him  the  impropriety  of  his  deal- 
ing with  the  old  lady  in  reference  to  property  that  may 
perhaps  be  the  property  of  the  estate ;  but  it  was  her  property, 
it  turns  out,  and  no  harm  was  done  to  anybody  excepting  her, 
and  that  was  with  Mr.  Prindle,  but  not  as  surrogate  of  Chenango 
county,  and  she  not  acting  as  executrix.     I  vote  not  proven. 

Proven  —  Messrs.  Allen,  Benedict,  Chatfield,  Cock,  Johnson, 
Lowery,  Palmer,  Tiemann,  Wagner,  Wersmann — ^10. 

Not  proven  —  Messrs.  Adams,  Baker,  Bowen,  Dickinson,  Foster, 
Graham,  Harrower,  Lewis,  McGowan,  Perry,  Bobertson,  J. 
Wood,  Woodin— 13. 

The  Clebk  read  the  eighteenth  charge,  as  follows : 

^^  EiGHTEEirrH  Ghabob. 

"  That  on  or  about  the  9th  day  of  May,  A.  D.  1871,  at  the  town  of 
Greene,  in  the  county  of  Chenango  and  State  of  New  York,  Horace 
G.  Prindle  then  being  county  judge  and  surrogate  of  said  county, 
and  the  will  of  one  Susan  B.  Ockerman,  deceased,  having  been  duly 
admitted  to  probate  by  and  before  him  as  such  surrogate,  unmindful ' 
of  the  duties  of  his  said  office  and  of  his  oath  of  office,  and  in  viola- 
tion of  the  Constitution  and  laws  of  said  State,  did  unlawfully 
knowingly  and  corruptly  demand,  receive  and  extort  from  one  John 
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Ockennan,  execator  of  said  last  will  and  testament,  the  Sjun  of 
tweuty-five  dollars,  for  and  on  account  of  the  services  rendered  bj 
him,  the  said  Horace  G.  Prindle,  upon  the  probate  of  said  will,  he 
being  entitled  to  a  small  portion  only  (if  to  any  part)  of  said  snm, 
as  his  lawful  disbm'sements  of  said  matters." 

Senator  Bobsbtson-- — Mr.  President:  I  desire  to  say  that  in  re- 
gard to  this  charge  the  counsel  for  the  people  gave  no  evidence  what- 
ever. 

The  Pbbsidsmt  put  the  question  to  each  member  of  the  Senate  as 
follows:. 

^'  Senator,  how  say  you,  is  the  eighteenth  item  of  the  charges  pre- 
ferred against  the  accused  proven  ?" 

Wlien  each  senator  rose  in  his  place,  and  responded  as  follows : 

Not  proven — Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Chatfield,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Robertson,  Tie- 
mann,  Wagner,  Weismann,  J.  Wood,  Woodin — 23. 

The  Clerk  read  the  nineteenth  charge,  as  follows : 

"  KiNETEKNTH   ChASOE. 

"  That  on  or  about  the  10th  day  of  July,  A.  D.  1871,  at  the  town 
of  Norwich,  in  the  county  of  Chenango  and  State  of  New  York, 
Horace  G.  Prindle  then  being  county  judge  and  surrogate  of  said 
county,  and  the  last  will  and  testament  of  one  Charles  E.  Jacobs 
having  been  duly  admitted  to  probate  by  and  before  him  as  such 
surrogate,  unmindful  of  the  duties  of  said  ofiSce,  and  of  his  oath  of 
office,  and  in  violation  of  the  Constitution  and  laws  of  said  State, 
unlawfully,  knowingly  and  corruptly  did  demand,  receive  and  extort 
from  one  Charles  Todd,  executor  of  said  will,  the  sum  of  eight  dol- 
lars and  eighty-five  cents,  for  and  on  account  of  the  services  rendered 
by  him,  the  said  Horace  G.  Prindle,  upon  the  probate  of  said  will, 
he  being  entitled  to  a  small  part  thereof  only  (if  to  any  part  thereof), 
as  his  lawful  disbursements  in  and  about  said  matter." 

Senator  Benedict — Mr.  President :  I  ask  to  be  excused.  This  is 
one  of  those  cases,  of  which  there  are  a  great  many  in  this  book,  of 
those  charges  in  which  for  regular  services  in  proving  a  will  Mr. 
Kay  performed  the  service  and  received  the  money  for  it,  while  he 
was  a  clerk  in  that  office,  which  he  had  no  right  to  do ;  and  there- 
fore J  shall  vote  proven  on  this  and  other  cases  of  that  class.  I  am 
not  quite  certain  that  Mr.  Kay  had  any  thing  to  do  with  this  charge. 

Senator  Kobsbtson  —  The  money  was  handed  to  Judge  Prindle, 
and  Judge  Prindle  handed  it  to  Bay. 
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The  Pbesidsnt  then  put  the  question  to  each  member  of  the  Sen- 
ate, as  follows : 

"  Senator,  how  say  you,  is  the  nineteenth  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Benedict,  Chatfield,  Johnson,  Tiemann — 4. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Cock,  Dick- 
inson, Foster,  Graham,  Harrower,  Lewis,  Lowery,  McGowan, 
Palmer,  Perry,  Robertson,  Wagner,  Weismanu,  J .  Wood— 18. 

The  Olebk  read  the  twentieth  charge,  as  follows : 

"Twentieth  Charge. 

"  That  on  or  about  the  30th  day  of  August,  A,  D.  1871,  at  the  town 
of  Norwich,  in  the  county  of  Chenango  and  State  of  New  York, 
Horace  G.  Prindle,  then  being  county  judge  and  surrogate  of  said 
county,  and  the  will  of  one  Henry  Bennett,  deceased,  having  been 
duly  admitted  to  probate  by  and  before  him  as  aiich  surrogate,  and 
said  will  having  been  duly  recorded  in  his  said  office,  and  he  having 
one  George  W.  Kay  as  a  clerk  in  his  said  office,  occupying  a  tabie  iu 
his  said  office  and  performing  the  duties  of  a  clerk  to  him  the  said 
surrogate,  unmindful  of  the  duties  of  his  said  office,  and  of  his  oath 
of  office,  and  in  violation  of  the  Constitution  and  laws  of  said  State, 
did  unlawfully,  knowingly  and  corruptly  demand,  receive  and  extort, 
and  did  unlawfully,  knowingly  and  corruptly  allow,  aid,  assist  and 
encourage  him,  the  said  George  W.  Kay,  to  demand,  receive  and 
extort  (he  being  then  and  there  a  clerk  of  said  surrogate,  as  afore- 
said) from  one  John  T.  White,  for  a  certified  and  authenticated 
copy  of  the  said  last  will  and  testament  of  the  said  Henry  Bennett, 
deceased,  the  sum  of  ten  dollars,  said  sum  being  largely  in  excess  of 
the  fees  allowed  by  law  for  the  services  and  authenticated  papers 
aforesaid." 

The  PsEsmENT  put  the  question  to  each  member  of  the  Senate^ 
as  follows : 

"  Senator,  how  say  you,  is  the  twentieth  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  member  rose  in  his  place, and  responded  as  follows: 

Proven — Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Ticinann 
—  5. 

-3^(9^  jE>r(w^n-r  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinsim. 
Foster,  Graham,  Harrower,  Lewis,  Lowery,  McGowan,  Pahuer, 
Perry,  Kobertson,  Wagner,  Weismann,  Wiuslow,  J.  Wood  -^18. 

The  Clebe  read  the  twenty-first  charge,  as  follows : 
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«  TwKNTY-riBST  ChABOB. 

"  That  on  or  about  the  25th  day  of  December,  A.  B.  1868,  at  the 
town  of  Norwich,  in  the  county  of  Chenango  and  State  of  New 
York,  Horace  G.  Prindle,  then  being  county  judge  and  surrogate 
of  said  county,  and  letters  of  administration  having  been  duly 
granted  by  him,  as  such  surrogate,  upon  the  estate  of  Fuller  P. 
King,  deceased,  and  letters  of  guardianship  to  one  Joseph  M.  King, 
as  guardian  of  Lizzie  B.  King,  an  infant,  having  been  also  granted 
by  him,  as  such  surrogate,  unmindful  of  the  duties  of  his  said  office, 
and  of  his  oath  of  office,  and  in  violation  of  the  Constitution  and 
laws  of  said  State,  did  unlawfully,  knowingly  and  corruptly  receive 
and  extort  from  the  said  Joseph  M.  King  the  sum  of  ten  dollars 
for  and  on  account  of  the  services  rendered  by  him,  the  said  Horace 
G.  Prindle,  upon  the  granting  of  said  letters  of  administration  and 
letters  of  guardianship,  he  being  entitled  to  a  small  portion  only  (if 
to  atiy  part)  of  said  sum  as  his  lawful  disbursements  on  account  of 
said  matters." 

The  Pbebident  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  twenty-first  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  B^iedict,  Chatfield,  Cock,  Johnson,  Lowery, 
Tieraann  —  6. 

Not  proven  —  Messrs.  Allen,  Baker,  Bo  wen,  Dickinson,  Graham, 
Harrower,  Lewis,  McGowan,  Palmer,  Perry,  Eobertson,  Wag- 
ner, Weismann,  Winslow,  J.  Wood  — 15. 

The  Clerk  read  the  twenty-second  charge,  as  follows : 

"  Twenty-second  Charge. 

"  That  on  or  about  the  20th  day  of  July,  A.  D.  1871,  at  the  town 
of  Norwich,  in  the  county  of  Chenango  and  State  of  New  York, 
Horace  G.  Prindle,  then  being  county  judge  and  surrogate  of  said 
county,  and  the  will  of  one  Joel  Burdick  having  been  duly  admit- 
ted to  probate  by  and  before  him  as  su^ch  surrogate,  unmindful  of 
the  duties  of  his  said  office,  and  of  his  oath  of  office,  and  in  viola- 
tion of  the  Constitution  and  laws  of  said  State,  did  unlawlully, 
knowingly  and  corruptly,  demand  and  attempt  to  extort  from  one 
De  Witt  Craft,  executor  of  said  last  will  and  testament,  the  sum  of 
thirty  dollars,  for  and  on  account  of  the  services  rendered  by  him, 
the  said  Horace  G.  Prindle,  upon  the  probate  of  said  will,  he  being 
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entitled  to  a  small  portion  onlv  of  said  sum,  as  his  lawful  diBburse- 
ments  on  account  of  said  matter." 

When  Senator  Palmee's  name  was  called,  he  arose  and  said : 

Mr.  President :  I  don't  know  any  thing  abput  this  charge.  I  ask 
to  be  excused  from  voting,  unless  some  senator  will  state  what  the 
facts  are. 

Senator  Tiemann — Mr.  President :  I  have  some  doubt  about  this, 
therefore  I  give  it  to  the  respondent  and  vote  not  proven. 

Senator  Axlen  —  Mr.  President :  The  reason  why  I  did  not  rise 
and  respond  to  my  name  when  it  was  called  was,  I  was  trying  to 
refer  to  the  evidence  in  this  case,  which  would  give  me  some  indica- 
tion of  what  the  charge  was,  for  I  am  entirely  unable  from  memory 
to  call  my  attention  to  these  various  charges,  without  looking  up  the 
evidence. 

Senator  Eobeetson — At  page  Y66,  you  will  find  Mr.  Eay's 
testimony. 

Senator  Allen  —  Will  the  senator  from  the  ninth  have  the  kind- 
ness to  state,  in  substance,  what  Mr.  Bay's  testimony  is  in  reference 
to  this  charge,  if  he  is  familiar  with  it. 

Senator  Robertson  —  At  page  766,  Mr.  President,  Mr.  Ray  testi- 
fies that  Craft  came  to  him  as  a  stranger,  and  that  he  drew  the 
papers.  He  had  some  public  notices  in  the  Albany  Argus,  I  think, 
for  which  he  had  to  pay  printers'  fees.  I  think  Craft  («me  and 
stayed  with  him  some  time;,  when  he  was  through,  he  charged  him 
a  bill ;  I  don't  recollect  the  amount ;  it  was  paid  to  him  and  not  to 
Judge  Prindle. 

Senator  Johnson  —  Mr.  Craft  swears  he  paid  it  to  Judge  Prindle, 

Senator  Bbnediot  —  That  Judge  Prindle  did  the  business  —  un- 
dertook to  do  the  business ;  did  the  writing ;  putting  the  papers  in 
shape. 

When  Senator  Allen's  name  was  called,  he  arose  and  said  : 

Mr.  President :  Having  doubt  about  the  case,  not  willing  to  do 
injustice  to  the  respondent,  I  vote  not  proven. 

The  President  put  the  question  to  each  member  pf  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  twenty-second  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven — Messrs.  Benedict,  Chatfield,  Cock,  Johnson  —  4. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickin- 
son, Foster,  Graham,  Harrower,  Lewis,  Lowery,  McGowan, 
Palmer,  Perry,  Robertson,  Tiemann,  Wagner,  Weismann,  J. 
Wood  — 18. 
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The  Olske  read  the  twenty-third  charge,  as  follows : 

"  TWENTY-THIED   ChABGE. 

**  That  on  or  about  the  19th  day  of  January,  A.  D.  1870,  at  the  town 
of  Norwich,  in  the  county  of  Chenango  and  State  of  JSTew  York,  Hor- 
ace G.  Prindle,  then  being  county  judge  and  surrogate  of  said  county, 
and  the  wiU  of  one  Orrin  Dilley  having  been  admitted  to  probate  by 
and  before  him  as  such  surrogate,  and  he  having  one  George  W. 
Ray  as  a  derk  in  his  said  office,  occupying  a  table  in  his  said  office, 
and  performing  the  duties  of  a  derk  to  him,  the  said  surrogate, 
nnmindful  of  the  duties  of  his  said  office,  and  of  his  oath  of  office, 
and  in  violation  of  the  Constitution  and  laws  of  this  State,  did 
unlawfully,  knowingly  and  corruptly  allow,  permit  and  encourage 
the  said  George  W.  Eay,  who  was  then  and  there  a  clerk  of  said 
sorrogate  as  aforesaid,  to  practice  as  an  attorney  and  counselor  at 
law  before  him,  the  said  surrogate,  and  did  unlawfully,  willfully 
and  corruptly  demand,  receive  and  extort  and  permit,  aid,  assist 
and  encourage  him,  the  said  George  W.  Ray,  to  demand,  receive  and 
extort  from  one  Warren  Wrightman,  executor  of  the  last  will  and 
testament  of  the  said  Orrin  Dilley,  deceased,  the  sum  of  fifteen 
dollars,  for  and  on  account  of  services  rendered  by  him,  the  said 
surrogate,  or  by  his  said  clerk,  on  the  probate  of  the  will  aforesaid." 
The  PBSsn)BNT  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  twenty-third  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 
When  Senator  Adams'  name  was  called,  he  arose  and  said : 
Mr.  President :  On  the  ground  that  I  believe  there  is  no  proof 
that  Mr.  Ray  was  a  clerk  of  the  judge,  I  vote  not  proven. 

Proven — Messrs.  Chatfield,  Cock,  Johnson,  Tiemann  —  4. 

Jfot  proven  —  Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Dickinson,  Foster,  Harrower,  Lewis,  Lowery,  McGowan, 
Palmer,  Perry,  Robertson,  Wagner,  Weismann,  J.  Wood  — 17. 

The  Clsbk  read  the  twenty-fourth  charge,  as  follows : 

"  TWENTT-FOUBTH  ChAEGB. 

"  That  on  or  about  the  4th  day  of  September,  A.  D.  1869,  at  the 
town  of  Norwich,  in  the  county  of  Chenango  and  State  of  New 
York,  Horace  G.  Prindle,  then  being  county  judge  and  surrogate 
of  said  county,  and  the  wills  of  Sarah  0.  Furman  and  Russell  Fur- 
man,  each  having  been  duly  admitted  to  probate  by  and  before  him 
162 
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as  SQch  Burrogate,  immindful  of  the  duties  of  his  said  office  and  of 
his  oath  of  office,  and  in  violation  of  the  Constitution  and  laws 
of  said  State,  did  unlawfull}^  knowingly  and  corruptly*  demand, 
receive  and  extort  Iroin  Frederick  W.  Furman,  executor  of  each 
of  said  wills,  the  sum  of  forty  dollara,  for  and  on  account  of  the 
services  rendered  by  him,  the  said  Horace  G.  Prindle,  upou  the 
probate  of  said  wills,  he  being  entitled  to  a  small  portion  only  (if 
to  any  part)  of  said  sum  as  his  lawful  disbursements  on  account  of 
said  matters." 

When  Senator  Johnson's  name  was  called,  he  arose  and  said : 
Mr.  President :  I  find,  on  page  580,  that  Frederick  W.  Furman 
swears  that  he  went  to  Judge  Prindle  to  get  tliose  papers  in  relation 
to  the  will,  and  Judge  Prindle  furnished  the  papers,  and  he  asked 
Judge  Prindle  what  was  to  pay,  and  he  told  him  $40,  and  he  paid 
him  the  money;  I,  therefore,  vote  proven. 

When  Senator  Lewis'  name  was  called,  he  arose  and  said : 
Mr.  President :  I  listened  with  very  great  care  and  attention  to 
the  testimony  of  Mr.  Ray ;  I  was  impressed  not  only  with  his  can- 
dor as  a  witness,  but  with  his  remarkable  capacity  and  ability ;  I 
think  I  never  saw  a  witness  upon  the  stand  who  manifested  more 
intelligence  and  apparent  candor  and  I  think  his  testimony  clearly 
demonstrated  he  has  been  of  very  great  benefit  to  the  people  of  that 
county  for  the  services  he  performed,  and  I  recollect  the  testimony, 
that  he  especially  denied  the  money  went  to  Judge  Prindle,  but  to 
him,  as  the  balance  of  it  did  for  his  services. 

When  Senator  Eobertson's  name  was  called,  he  arose  and  said : 
Mr.  President :  I  find  in  the  testimony  of  Mr.  Ray,  he  says  that 
Mr.  Steer  and  Mr.  Furman  came  to  him  and  stated  that  they  had 
two  willg  to  prove ;  asked  him  what  he  would  charge  for  doing  the 
business ;  he  said  $40 ;  he  said  they  made  it  a  bargain  before  he 
touched  a  paper  or  did  any  thing  in  regard  to  it ;  did  all  the  bad- 
ness, and  all  the  money  was  paid  to  him  when  the  surrogate  was 
absent ;  I  vote  not  proven  ;  that  testimony  is  at  page  768. 

The  PREsroENT  put  the  question  to  each  member  of  the  Senate^ 
as  follows : 

"  Senator,  how  say  you,  is  the  twenty-fourth  item  of  the  charges 
preferred  against  the  accused  proven  i " 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Proven  —  Messrs.  Chatfield,  Cock,  Johnson,  Tiemann — 4. 

Not  proven — Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson, 
Foster,  Harrower,  Lewis,  Lowery,  McGowan,  Palmer,  Perry, 
Robertson,  Wagner,  Weismann,  Winslow,  J.  Wood  — 17- 
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The  Clsbx  read  the  twenty-fifth  charge^  as  follows : 

"  TwKNTT-riFTH   ChABGB. 

"  That  in  or  about  the  month  of  July,  A.  D.  1870,  at  the  town  of 
Norwich,  in  the  county  of  Chenango  and  State  of  New  York, 
Horace  G.  Prindle,  then  being  county  jndge  and, surrogate  of  said 
county,  and  letters  of  administration  having  been  duly  granted 
Dpon  the  estate  of  Almon  Trask  by  him  as  such  surrogate,  unmind- 
ful of  the  duties  of  his  o£Sce  and  of  his  oath  of  ofiice,  and  in  vio- 
lation of  the  Constitution  and  laws  of  said  State,  did  unlawfully, 
knowingly  and  corruptly  demand,  receive  and  extort  from  one 
Bradley  F.  Gregory,  administrator  of  said  estate,  the  sum  of 
twenty-five  dollars,  for  and  on  account  of  the  services  rendered  by 
him,  the  said  Horace  G.  Prindle,  upon  the  granting  of  the  letters 
of  administration  aforesaid." 

■ 

The  President  put  the  question  to  each  member  of  the  Senate, 
88  follows: 

^^  Senator,  how  say  you,  is  the  twenty-fifth  item  of  the  charges 
preferred  against  the  accused  proven  t " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Lowery, 
Tiemann  —  6. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bo  wen,  Dickinson, 
Foster,  Harrower,  Lewis,  McGowan,  Palmer,  Perry,  Robert- 
son, Wagner,  Weismann,  Winslow,  J.  Wood  — 16. 

The  Clerk  read  the  twenty-sixth  charge,  as  follows : 

"  TWENTY-SIXTH    ChARGE. 

"  That  on  or  about  the  13th  day  of  June,  A.  D.  1870,  at  thcf  town 
of  Norwich,  in  the  county  of  Chenango  and  State  of  New  York, 
Horace  G.  Prindle,  then  being  county  judge  and  surrogate  of  said 
county,  and  the  will  of  one  Charles  C.  Eddy,  deceased,  having  been 
duly  admitted  to  probate  by  and  before  him  as  such  subrogate,  and 
he  having  one  George  W.  Ray  as  a  clerk  in  his  said  office,  occupy- 
ing a  table  in  his  said  office,  and  performing  the  duties  of  a  clerk 
to  him,  the  said  surrogate,  unmindful  of  the  duties  of  his  said 
office,  and  of  his  oath  of  office,  and  in  violation  of  the  Constitution 
and  laws  of  said  State,  did  unlawfully,  knowingly  and  corruptly 
allow,  permit  and  encourage  the  said  George  W.  Ray  (he  being 
then  and  there  a  clerk  of  said  surrogate  as  aforesaid)  to  practice  as 
an  attorney  and  counselor  at  law  before  him,  the  said  surrogate,  and 
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did  nnlawfull J,  willfully  and  comiptlj  demand,  receive  and  extort, 
and  did  knowingly  permit,  aid,  assist  and  encourage  him,  the  said 
George  W.  Ray,  to  demand,  receive  and  extort  from  one  John  S. 
Eddy,  executor  of  said  estate,  the  sum  of  twenty-five  dollars  on 
account  of  the  services  rendered  by  him,  the  said  surrogate,  or  by 
his  said  clerk,  on  the  probate  of  the  will  aforesaid." 

The  PsBSiDSNT  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"  Senator,  how  say  yon,  is  the  twenty-«ixth  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  arose  in  his  place,  and  responded  as  follows : 

Proven — Messrs.  Benedict,  Ohatfield,  Cock,  Johnson,  Tiemann 
—  6. 

IVbt  proven  —  Messrs.  Adams,  Allen,  Baker,  Bo  wen,  Dickinson, 
Foster,  Harrower,  Lewis,  Lowery,  McGowan,  Palmer,  Perry, 
Kobertson,  Wagner,  Weismann,  Winslow,  J.  Wood  — 17. 

The  Clerk  read  the  twenty-seventh  charge,  as  follows : 

^*  Twenty-seventh  Chabge. 

"  That  on  or  about  the  21st  day  of  April,  1870,  at  the  town  of  Nor- 
wich, in  the  county  of  Chenango  and  State  of  New  York,  Horace 
G.  Prindle,  then  being  county  judge  and  surrogate  of  said  county, 
and  letters  of  administration  upon  the  estate  of  Fuller  P.  King, 
deceased,  having  been  duly  granted  by  him  as  such  surrogate, 
and  he  having  one  George  W.  Bay  as  a  clerk  in  his  office,  occu- 
pying a  table  in  his  said  office,  and  performing  the  duties  of  a 
derk  to  him,  the  said  surrogate,  unmindful  of  the  duties  of  his 
said  office  and  of  his  oath  of  office,  and  in  violation  of  the  Con- 
stitution and  laws  of  said  State,  did  unlawfully,  knowingly  and 
corruptly  allow,  permit  and  encourage  the  said  George  W.  Ray  (he 
being  then  and  there  a  clerk  of  said  surrogate  aforesaid)  to  practice 
before  him,  the  said  surrogate,  and  did  unlawfully,  willfully  and 
corruptly  demand,  receive  and  extort,  and  did  knowingly  permit, 
aid  and  encourage  him,  the  said  George  W.  Kay,  to  demand,  receive 
and  extort  from  one  Joseph  M.  King,  administrator  of  said  deceased, 
the  sum  of  fifty  dollars,  on  account  of  services  rendered  by  him,  the 
eaid  surrogate,  and  by  his  said  clerk,  in  and  about  the  settlement  of 
said  estate,  he  being  entitled  to  a  small  portion  only  (if  to  any  part) 
of  said  sum  as  his  lawful  disbursements  on  account  of  said  matters.'^ 

The  PsEsmENT  put  the  question  to  each  member  of  the  Senate, 
as  follows : 
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."  Senator,  how  say  you,  is  the  twenty-Beventh  item  of  the  charges 
pieferred  against  the  accused  proven } " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Benedict,  Ohatfield,  Cock,  Johnson,  Tie- 
mann  —  6. 

Not  proven — Messrs.  Adams,  Baker,  Dickinson,  Foster,  Har- 
rower,  Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Bobertson, 
Wagner,  Weismann,  Winslow,  J.  Wood  — 16. 

The  Clerk  read  the  twenty-eighth  charge,  as  follows : 

"  TWBNTT-EIOHTH  ChASGB. 

"  That  on  or  about  the  2l8t  day  of  April,  1870,  at  the  town  of  Nor- 
wich, in  the  county  of  Chenango  and  State  of  New  York,  Biorace 
G.  Prindle,  then  being  county  judge  and  surrogate  of  said  county, 
and  he  having  one  George  W.  Bay  as  a  clerk  in  his  said  office,  occu- 
pying a  table  in  his  said  office,  and  performing  the  duties  of  a  clerk 
to  him,  the  said  cotinty  jndge,  unmindful  of  the  duties  of  his  said 
office  and  in  violation  of  the  Constitution  and  laws  of  said  State,  did 
unlawfully,  knowingly  and  corruptly  allow,  permit  and  encourage 
the  said  George  W.  Bay  (he  being  then  and  there  a  clerk  of  said 
county  judge  as  aforesaid),  to  practice  as  an  attorney  and  counselor 
at  law,  before  him,  the  said  county  judge,  in  a  certain  proceeding 
for  the  sale  of  the  real  estate  of  one  Lizzie  B.  King,  an  infant,  then 
and  there  pending  before  said  county  judge ;  and  did  unlawfully, 
willfully  and  corruptly  demand,  receive  and  extort,  and  did  know- 
ingly permit,  aid,  assist  and  encourage  him,  the  said  George  W.  Bay, 
to  demand,  receive  and  extort  from  one  Joseph  M.  King,  as  special 
guardian  of  said  infant,  the  sum  of  sixty-five  dollars,  in  violation  of 
the  statute  in  such  case  made  and  provided,  and  contrary  to  his 
official  duty  as  aforesaid." 

The  PsBsiDENT  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

^'  Senator,  how  say  you,  is  the  twenty-eighth  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven — Messrs.  Benedict,  Chatfield,  Cock,  Tiemann — 4. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bo  wen,  Dickinson, 
Foster,  Harrower,  Johnson,  Lewis,  Lowery,  McGowaii,  Palmer, 
Perry,  Bobertson,  Weismann,  Winslow,  J .  Wood  — 17. 

The  Cleek  read  the  twenty-ninth  charge,  as  follows: 
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"  TwBNTT-NINTH   GhABOB. 

"  That  on  or  about  the  24th  day  of  January,  A.  D.  1870,  at  the 
town  of  Norwich,  in  the  county  of  Chenango  and  State  of  New 
York,  Horace  G.  Prindle,  then  being  county  judge  and  surrogate  of 
said  county,  and  letters  of  administration  having  been  duly  granted 
upon  the  estate  of  La  Fayette  Winsor,  by  him  as  such  surrogate, 
and  he,  the  said  surrogate,  having  one  George  W.  Ray  as  a  clerk  in 
his  said  office,  and  performing  the  duties  of  a  clerk  to  the  said 
surrogate,  unmindful  of  the  duties  of  his  said  office  and  of  his  oath 
of  office,  and  in  violation  of  the  Constitution  and  laws  of  said  State, 
did  unlawfully,  knowingly  and  corruptly  allow,  permit  and  encour- 
age the  said  George  W.  Eay  (he  being  then  and  there  a  clerk  of  said 
surrogate  as  aforesaid)  to  practice  as  an  attorney  and  counselor  at 
law  before  him,  the  said  surrogate,  and  did  unlawfully,  willfully  and 
corruptly  demand,  receive  and  extort,  and  did  knowingly  permit, 
aid,  assist  and  encourage  him,  the  said  George  W.  Kay,  to  demand,, 
receive  and  extort  from  one  Derrick  L.  Sheppard,  administrator  of 
said  estate,  the  sum  of  twenty  dollars  on  account  of  the  services 
rendered  by  him,  the  said  surrogate,  or  by  his  said  clerk,  on  the  final 
settlement  of  the  estate  aforesaid." 

The  Pbbsidsnt  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  twenty-ninth  item  of  the  chacges 
preferred  against  the  accused  proven?" 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Proven  —  Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Tie- 
mann  —  6. 

Not  proven  —  Messrs.  Adams,  Baker,  Bo  wen,  Dickinson,  Foster, 
narrower,  Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Bobert- 
soii,  Weismann,  Winslow,  J.  Wood,  Woodin  — 16. 

The  Clerk  read  the  thirtieth  charge,  as  follows : 

"  Thirtieth  Charge. 

"  That  on  or  about  the  30th  day  of  July,  1870,  at  the  town  of  Nor- 
wich, in  the  county  of  Chenango  aforesaid,  Horace  G.  Prindle,  then 
being  county  judge  and  surrogate  of  said  county,  and  the  will  of  one 
Isaiah  Loomis,  deceased,  having  been  duly  admitted  to  probate  bj 
and  before  him  as  such  surrogate,' and  he  having  one  George  W. 
Ray  as  a  clerk  in  his  said  office,  and  occupying  a  table  in  his  said 
office,  and  performing  the  duties  of  a  clerk  to  him,  the  said  surro- 
gate, unmindful  of  the  duties  of  his  said  office  and  of  his  oath  of 
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office,  and  in  violation  of  the  Constitution  and  laws  of  said  State 
did  unlawfully,  knowingly  and  corruptly  allow,  permit  and  encour- 
age the  said  George  W.  Ray  (he  being  then  and  there  a  clerk  of 
said  surrogate  as  aforesaid)  to  practice  as  an  attorney  and  counselor 
at  law  before  him,  the  said  surrogate,  and  did  permit,  aid  and  assist 
him,  the  said  George  W.  Ray,  to  demand,  receive  and  extort  from 
one  £.  Darwin  Haywood,  executor  of  said  Isaiah  Loomis)  deceased, 
the  sum  of  ten  dollars,  on  account  of  the  services  rendered  by  him, 
the  said  surrogate,  or  by  his  said  clerk,  on  the  probate  of  the  will 
aforesaid." 

The  Pbesidbnt  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

'^  Senator,  how  say  you,  is  the  thirtieth  item  of  the  cliarges  pre- 
ferred against  the  accused  proven } " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Chatfield,  Johnson,  Tiemann  —  3. 

Not  proven — Messrs.  Adams,  Allen,  Baker,  Bowen,  Cock,  Dick- 
inson, Foster,  Harrower,  Lewis,  Lowery,  McGowan,  Palmer, 
Perry,  Robertson,  Wei8mann,Win8low,  J.  Wood,Woodin  —  18. 

The  Clebk  read  the  thirty-first  charge,  as  follows : 

Thibtt-fiest  Chabor. 

That  on  the  24th  day  of  August,  1868,  at  the  town  of  Norwidi,  in 
the  county  of  Chenango  and  State  oT  New  York,  Horace  G.  Prindle, 
*  then  being  county  judge  and  surrogate  of  said  county,  and  the  will 
of  Theodore  Lewis,  deceased,  having  been  duly  admitted  to  probate 
by  and  before  said  surrogate,  and  he,  the  said  surrogate,  having  one 
George  W.  Ray  as  a  clerk  in  his  said  ofiSce,  and  performing  the 
duties  of  a  clerk  to  him,  the  said  surrogate,  unmindfnl  of  the  duties 
of  his  said  office,  and  of  his  oath  of  office,  and  in  violation  of  the 
Constitution  and  laws  of  said  State,  did  unlawfully,  knowingly  and 
corruptly  allow,  permit  and  encourage  the  said  George  W.  Ray  (he 
being  then  and  there  a  clerk  to  said  surrogate  as  aforesaid)  to  prac- 
tice as  an  attorney  and  counselor  at  law  before  him,  the  said  surro- 
gate, and  did  unlawfully,  willfully  and  corruptly  demand,  receive 
and  extort,  and  did  knowingly  permit,  aid,  assist  and  encourage 
him,  the  said  George  W.  H!5ay,  to  demand,  receive  and  extort  from 
one  Luther  Brown,  executor  of  the  last  will  and  testament  of  the 
said  Theodore  Lewis,  the  sum  of  ten  dollars,  when  the  whole  of 
said  estate  did  not  exceed  the  sum  of  $1,000,  on  account  of  the  ser- 
vices rendered  by  him,  and  by  his  said  clerk,  on  the  proof  and  pro- 
bate of  the  will  aforesaid. 
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The  PsssiDENT  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"  Senator,  how  say  you,  is  the  thirty-first  item  of  the  charges  pre- 
ferred against  the  accused  proven  i " 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Proven  —  Messrs.  Benedict,  Chatfield,  Cock,,  Johnson,  Tie- 
mann  —  6. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bo  wen,  Dickinson, 
Foster,  Harrower,  Lewis,  Lowery,  McGowan,  Palmer,  Peny, 
Robertson,  Weismann,  Winslow,  J.  Wood,   W  oodin  — 17. 

The  Clerk  read  the  thirty-second  charge,  as  follows : 

"  Thibty-sboond  Chaboe. 

"  That  on  or  about  the  10th  day  of  October,  1870,  at  the  town  of 
Norwich,  in  the  county  of  Chenango  and  State  of  New  York,  Horace 
G.  Prindle,  then  being  county  judge  and  surrogate  of  said  county, 
and  the  will  of  one  James  M.  Cassels,  deceased,  having  been  duly 
admitted  to  probate  by  and  before  the  said  county  judge  and  surro- 
gate, unmindful  of  the  duties  of  his  said  office  and  of  his  oath  of 
office,  and  in  violation  of  the  Constitution  and  laws  of  said  State, 
did  unlawfullj',  knowingly  and  corruptly  demand,  receive  and  extort 
from  one  Frederick  B.  Coates,  executor  of  the  last  will  and  testament 
of  said  deceased,  the  sum  of  twenty-five  dollars,  on  account  of  ser- 
vices rendered  by  him,  the  said  surrogate,  in  and  about  the  proof 
and  probate  of  said  will,  he  being  entitled  to  a  small  part  only  (if  to 
any  portion)  of  said  sum,  as  his  lawful  disbursements  in  and  about 
said  matter,  and  that  said  county  judge  and  surrogate,  also,  in  the 
same  manner,  demanded,  received  and  extorted  from  him,  the  said 
executor,  the  sum  of  two  dollars,  for  the  personal  services  of  said 
surrogate  in  drawing  a  petition  for  said  executor,  to  be  used  on 
application  to  said  surrogate  for  an  order  to  publish  a  notice  to  cred- 
itors to  present  claims  in  said  estate." 

The  President  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"Senator,  how  say  you,  is  the  thirty-second  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Benedict,  Chatfield,  Cock,  Tiemann  —  4. 

Not  proven — Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson, 
Foster,  Harrower,  Lewis,  Lowery,  McGowan,  Palmer,  Perry, 
Robertson,  Weismann,  Winslow,  J.  Wood,  Woodin  — 17. 
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The  Clxbk  read  the  thirty-third  charge^  as  follows: 

"  Thibtt-thibd  Ohabob. 

'*  That  on  or  about  the  27th  day  of  February,  1871,  at  the  town  of 
Norwich,  in  said  county  of  Chenango,  the  said  Horace  G.  Prindle 
then  being  county  judge  and  surrogate  of  said  county,  and  letters 
of  administration  Iiaving  been  duly  issued  upon  the  estate  of  Owen 
Owens,  deceased,  by  the  said  county  judge  and  surrogate,  unmind- 
fnl  of  the  duties  of  his  said  office  and  of  his  oath  of  office,  and  in 
violation  of  the  Constitution  and  laws  of  said  State,  did  unlawfully, 
knowingly,  corruptly,  demand,  receive  and  extort  from  Frances 
Owens,  administratrix  of  said  estate,  and  widow  of  said  deceased, 
the  sum  of  thirty  dollars,  on  account  of  his  services  as  said  surro- 
gate,  in  and  about  the  granting  of  said  letters  of  administration  and 
the  settlement  of  said  estate,  he  being  entitled  to  a  small  portion 
only  (if  to  any  part)  of  said  sum  as  his  lawful  disbursements  in  and 
about  said  matter." 

The  President  put  the  question  to  each  member  of  the  Senate, 
as  follows: 

"  Senator,  how  say  you,  is  the  thirty-third  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.    Benedict,   Chatiield,    Cock,    Johnson,    Tie- 

mann  —  5. 

> 

Not 'proven. —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson, 
Foster,  Harrower,  Lewis,  Lowery,  McQowan,  Palmer,  Perry, 
Robertson,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodm 
—  18. 

The  Clerk  read  the  thirty-fourth  charge,  as  follows: 

I 

"  Thirty-foueth  Charge. 

"  That  on  the  4th  day  of  August,  1871,  at  the  town  of  Norwich, 
in  the  county  of  Chenango  and  State  of  New  Y"ork,  Horace  G. 
Prindle,  then  being  county  judge  and  surrogate  of  said  county,  and 
the  will  of  one  Israel  Cliapin,  deceased,  having  been  duly  admitted 
to  probate,  by  and  before  him  as  such  surrogate,  unmindful  of  the 
duties  of  his  said  office  and  of  his  oath  of  office,  and  in  violation  of 
the  Constitution  and  laws  of  said  State,  did  unlawfully,  knowingly 
And  corruptly,  for  his  own  private  gain  and  advantage,  demand, 
receive  and  extort  from  Seth  Chapin,  executor  of  the  last  will  and 
testament  of  said  Israel  Chapin,  the  sum  of  ten  dollars,  on  account 
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of  the  services  of  said  surrogate  in  and  about  the  proof  and  probate 
of  said  will,  he  being  entitled  to  a  small  part  of  said  sum  (if  to  any 
part  thereof),  on  account  of  disbursements  in  and  about  said 
matter." 

The  Pbesident  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"  Senator,  how  say  you,  is  the  thirty-fourth  item  of  the  charges 
preferred  against  the  accused  proven?" 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Proven — Messrs.  Benedict,  Ohatfield,  Cock,  Johnson,  Tie- 
mann  —  5, 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson, 
Foster,  Graham,  Harrower,  Lewis,  McGowan,  Palmer,  Penv, 
Bobertson,  Wagner,*WeiBmann,  Winslow,  J.  Wood,  Woodm 
—  18. 

The  Clerk  read  the  thirty-fifth  charge,  as  follows : 

^^  THtBTT-imTH  CnABGhB. 

"  That  in  or  about  the  month  of  November,  1869,  Horace  G.  Prin- 
dle,  then  being  county  judge  and  surrogate  of  the  county  of  Che- 
nango and  State  of  New  York,  and  one  Oliver  Myers  having  been 
duly  appointed  a  general  guardian  of  one  Francis  Hewitt,  an  in&nt, 
under  twenty-one  years  of  age,  by  him,  the  said  surrogate,  and  a 
proceeding  having  been  duly  instituted  before  said  surrogate  in 
behalf  of  said  infant  to  compel  said  guardian  to  render  an  aoooaot 
of  his  guardianship,  and  such  proceedings  having  been  duly  heard 
and  concluded  by  and  before  said  surrogate,  said  surrogate,  unmind- 
ful of  the  duties  of  his  said  ofiice  and  of  his  oath  of  office,  and  in 
violation  of  the  Constitution  and  laws  of  said  State,  and  for  his  own 
private  gain  and  advantage,  did  demand,  receive  and  extort  from 
Charles  A!  Fuller,  attorney  for  the  said  infant  upon  said  proceed- 
ings, the  sum  of  five  dollars  on  account  of  ^is  services  as  such  surro- 
gate in  and  about  the  matter  of  the  accounting  aforesaid,  he  being 
entitled  to  no  part  thereof." 

The  President  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

'^  Senator,  how  say  you,  is  the  thirty-fifth  item  of  the  chaigea 
preferred  against  the  accused  proven  ? " 

Wh  n  each  member  rose  in  his  place,  and  responded  as  follows: 

Pr(yoen — Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Tie* 
mann  —  6. 
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2fot  proven — Messrs.  Adams.  Allen*  Baker,  Bowen,  Dickinson, 
Foster,  Graham,  Harrower,  Lewis,  McGowan,  Perry,  Robertson, 
Wagner,  Weismann,  Winslow,  J.  Wood,  Woodin — 17. 

The  CuERK  read  the  thirty-sixth,  forty-second,  forty-fourth,  forty- 
fifth  and  fifty-iirst  charges,  as  follows : 

^'  Thibtt-sixth  ChAB0B. 

"  That  on  or  about  the  12th  day  of  October,  A.  D.  1870,  at  the 
town  of  Norwich,  in  the  said  county  of  Chenango,  Horace  G*  Frln- 
dle,  then  being  county  judge  and  surrogate  of  the  said  county,  and 
letters  of  administration  having  been  duly  issued  by  him  as  such 
surrogate,  upon  the  estate  of  Wesley  Powers,  deceased,  and  also 
letters  of  guardianship  having  been  duly  issued  by  said  surrogate  to 
one  Ceylon  D.  Brown,  appointing  him  guardian  of  the  youngest 
daughter  of  said  Wesley  Powers,  an  in&nt,  unmindful  of  the  duties 
of  his  said  office,  and  of  his  oath  of  office,  and  in  violation  of  the 
Constitution  and  laws  of  said  State,  did  willfully,  corruptly  and 
unlawfully  demand,  receive  and  extort  from  the  said  Ceylon  J). 
Brown  the  sum  of  twenty  dollars  on  account  of  the  services  of  said 
surrogate  in  the  granting  of  said  letters  of  administration  and  said 
letters  of  guardianship,  he  being  entitled  to  a  small  part  only  (if  to 
any  part)  of  said  sum  as  his  lawful  disbursements  in  and  about  said 
matters." 

The  Pbesidbnt  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

^^  Senator,  how  say  you,  is  the  thirty-sixth  item  of  the  charges 
preferred  against  the  accused  proven  I " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Chatiield,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Robertson,  Tie- 
mann,  Wagner,  W  eismann,  Winslow,  J.  Wood,  Woodin  —  24, 

"  FOBTY-SEOOND   ChASOS. 

"That  in  or  about  the  month  of  April,  1871,  at  the  town  of  Nor- 
wich, county  of  Chenatago  and  State  of  New  York,  Horace  G. 
Prindle,  then  being  county  judge  and  surrogate  of  said  county  of 
Ohenango,  and  having  one  George  W.  Bay,  a  clerk  in  his  said  office, 
and  performing  the  duties  of  a  clerk  to  him,  the  said  surrogate,  and 
the  will  of  one  Andrew  B.  Slater,  deceased,  having  been  duly 
admitted  to  probate  by  and  before  said  surrogate,  unmindful  of  the 
duties  of  his  said  office  and  of  his  oath  of  office,  and  in  violation  of 
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the  Constitution  and  laws  of  said  State,  did  anlawf allj,  knowingly 
and  corruptly  allow,  permit  and  encourage  the  said  George  W.  S&y 
(he  being  then  and  there  a  clerk  to  said  surrogate  as  aforesaid)  to 
practice  as  an  attorney  and  counselor  at  law  before  him,  the  aaid 
surrogate,  and  unlawfully,  willfully  and  corruptly  demand,  reoeive 
and  e:xtort,  and  did  knowingly  permit,  aid,  assist  and  encourage 
the  said  George  W.  Ray  to  demand,  receive  and  extort  from  Sarah 
Slater,  sole  executrix  and  widow  of  said  deceased,  the  dum  of  fifteen 
dollars,  for  and  on  account  of  the  services  and  disbursements  of  said 
surrogate  and  of  his  said  clerk  in  and  about  said  matter,  he  being 
entitled  to  a  small  part  thereof  as  lawful  disbursements  in  said 
matter." 

The  Pbesidbnt  put  the  question  to  each  member  of  the  Senate^ 
as  follows: 

^^  Senator,  how  say  you,  is  the  forty-second  item  of  the  chargea 
preferred  against  the  aoeused  proven  ? " 

Whep  each  senator  rose  in  his  place,  and  responded  as  follows : 

Not  proven — Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Chatfield,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Robertson^ 
Tiemann,  Weismann,  Winslow,  J.  Wood,  Woodin — 24. 

"  FORTY-FOTTBTH  ChABOB. 

'^  That  on  the  4th  day  of  November,  1868,  at  the  town  of  Norwich, 
county  of  Chenango  and  State  of  New  York,  Horace  G.  Prindle, 
then  being  county  judge  and  surrogate  of  the  said  county  of  Che- 
nango, and  the  will  of  one  Thomas  Snow  having  been  duly  admitted 
to  probate  by  and  before  him  as  such  surrogate,  unmindful  of  the 
duties  of  his  said  office,  and  of  his  oath  of  office,  and  in  violation  of 
the  Constitution  and  laws  of  said  State,  did  unlawfully,  knowingly 
and  corruptly  demand,  receive  and  extort,  and  willfully  aid  and 
assist  in  demanding,  receiving  and  extorting  from  one  David  Graves, 
who  was  then  acting  as  the  agent  of  Phoebe  Snow,  widow  and  execu- 
trix of  the  said  deceased,  the  sum  of  twenty-five  dollars,  on  account 
of  his  services  and  disbursements  in  and  about  the  probate  of  said 
will,  he  being  entitled  to  a  small  part  of  said  sum  only  (if  to  any  part 
of  the  same),  as  his  lawful  disbursements  in  and  about  said  matter." 

The  Pbbsidbnt  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

<^  Senator,  how  say  you,  is  the  forty-fourth  item  of  the  charges 
preferred  against  the  accused  proven )" 

When  each  senator  rose  in  his  place,  and  responded  as  followa: 
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Jfot  pr<yven — Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Chatfield,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  LoweiT,  McGowan,  Palmer,  Perry,  Robertson,  Tie- 
mann,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodin — 24. 

"Forty-fifth  Ghabge. 

"  That  on  or  about  the  Slst  day  of  July,  1869,  at  the  town  of  Nor- 
'wieh,  in  the  county  of  Chenango  and  State  of  New  York,  Horace 
<3  Prindle,  then  being  county  judge  and  surrogate  of  said  county, 
and  the  will  of  Ichabod  D.  Avery,  deceased,  having  been  duly 
Emitted  to  probate  by  and  before  said  surrogate,  unmindful  of  the 
duties  of  his  said  ofBce,  and  his  oath  of  office,  and  in  violation  of 
the  Constitution  and  laws  of  this  State,  having  one  George  W.  Ray 
in  the  office  of  said  surrogate  and  performing  the  duties  of  a  clerk 
to  said  surrogate,  did  willfully,  corruptly  and  unlawfully  permit  and 
allow  said  George  W.  Kay  (he  then  being  a  clerk  to  said  sur- 
rogate aforesaid)  to  practice  as  an  attorney  and  counselor  at 
law  before  him,  the  said  surrogate,  and  did  corruptly,  unlawfully 
iind  knowingly  demand,  receive  and  extort,  and  willfully  aid  and 
assist  in  demanding,  receiving  and  extorting  from  Eliza  Avery, 
executrix  of  said  deceased,  the  sum  of  twenty-five  dollars,  on  account 
of  the  services  of  said  surrogate  and  of  his  said  clerk  on  the  probate 
of  said  will,  he  being  entitled  to  only  a  small  part  thereof  (if  to  any 
part  of  the  same)  as  his  lawful  disbursements  in  said  matter." 

The  President  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

'^  Senator,  how  say  you,  is  the  forty-fifth  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Not  proven — Messrs.  Adams,  Allen,  Baker  Benedict,  Bowen> 
Chatfield,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Kobertson,  Tie- 
mann,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodin — 24. 

"FiFTT-FiBST  Charge. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  of  the  said  county  of  Chenango,  at  the  town  of  Norwich, 
in  said  county,  and  at  various  and  numerous  times  during  the  years 
1864,  1865,  1866, 1867,  1868,  1869,  1870  and  1871,  the  particular 
time  or  times  being  unknown,  in  violation  of  the  Constitution  and 
laws  of  said  State  and  of  his  oath  of  office,  has  willfully,  unlawfully 
and  corruptly  charged  and  received  fees  and  compensation  other  than 
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such  as  are  provided  by  law  for  ofScial  services  performed  by  him 
such  county  judge  and  surrogate." 

The  PfiEBiDEirr  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Seuator,  how  say  you,  is  the  fifty-first  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Not  proven — Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Chatfleld,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  John- 
son, Lewis,  Lowery,  McGowan,  Palmer,  Perry,  Robertson,  Tie- 
mann,  Wagner,  Weismann,  Winslow,  J,  Wood,  Woodin — 24. 

The  Clebx  read  the  thirty-seventh  charge,  as  follows : 

"  Thibty-sbventh  Oharos. 

"  That  on  the  7th  day  of  July,  1870,  at  the  town  ot  Norwich,  in 
the  county  of  Chenango  and  State  of  New  York,  Horace  6.  Prindle, 
then  being  county  judge  and  surrogate  of  said  county,  and  letters  of 
administration  having  been  duly  issued  by  him  npon  the  estate  of 
Adelaide  E.  Parker,  deceased,  and  letters  of  guardianship  having^ 
been  duly  issued  by  said  surrogate  to  Timothy  D.  Parker,  husband 
of  said  deceased,  appointing  hhn  guardian  of  an  infant  child  of  said 
deceased,  and  the  estate  of  said  deceased  altogether  amounting  to 
the  sum  of  $1,000  only,  unmindful  of  the  duties  of  his  said  ofSoe 
and  of  his  oath  of  office,  and  in  violation  of  the  Constitution  and 
laws  of  said  State,  did  corruptly,  knowingly  and  unlawfully  demand, 
receive  and  extort  from  said  Timothy  D.  Parker,  administrator  of 
said  deceased,  the  sum  of  ten  dollars,  on  account  of  the  services  of 
said  surrogate  in  and  about  the  matter  aforesaid,  he  being  entitled 
to  a  small  part  only  (if  to  any  part  thereof),  as  his  lawful  disburse- 
ments in  and  about  said  matter." 

The  Pfesident  put  the  question  to  each  member  of  the  Senate,  aft 
follows : 

"  Senator,  how  say  you,  is  the  thirty-seventh  item  of  the  charges 
preferred  against  the  accused  proven  \ " 

When  each  senator  rose  in  his  place,  and  responded  as  follows :, 

Proven — ^Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Tiemann — 5» 

Not  proven — Messrs-  Adams,  Allen,  Baker,  Bowen,  Dickinson^ 
Foster,  Graham,  Harrower,  Lewis,  Lowery,  McGowan,  Perry^ 
Robertson,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodin — 
18. 

The  C.SRK  road  the  thirty-eighth  charge,  as  follows: 
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"  ThIBTY- EIGHTH  ChABGS. 

^^  That  in  or  about  the  month  of  September,  A.  D.  1871,  at  the 
town  of  Norwich,  in  the  county  of  Chenango  and  State  of  New 
York,  Horace  G.  Prindle,  then  being  county  judge  and  surrogate  of 
the  said  county  of  Chenango,  and  letters  of  administration  having 
been  duly  issued  by  him  as  such  surrogate  upon  the  estates  of  Orrin 
Converse  and  Susan  Godfrey,  deceased,  unmindful  of  the  duties  of 
his  said  office  and  of  his  oath  of  office,  and  in  violation  of  the  Con- 
stitution and  laws  of  said  State,  did  willfully,  unlawfully  and  cor- 
ruptly, for  his  own  private  gain  and  advantage,  demand,  receive  and 
extort  fVom  Samuel  A.  Giffi)rd,  administrator  of  each  of  said  estates, 
the  sum  of  twenty  dollars  for  his  services  as  such  surrogate,  upon 
the  final  settlement  of  the  accounts  of  the  administrator  of  the  said 
estates,  and  did,  also,  at  the  same  time  and  place,  corruptly  and 
imlawfully  audit  and  allow  to  one  James  W.  Glover,  Esq.,  attorney 
and  counselor  at  law,  employed  by  said  administrator  upon  such 
final  settlements,  the  sum  of  $100  for  his  services  upon  such  final 
accounting  in  both  of  said  estates,  such  sum  being  largely  in  excess 
of  the  charges  authorized  by  law  for  the  compensation  of  said  attor- 
ney,  which  fact  said  surrogate  at  the  time  well  knew." 

The  PsEsmsNT  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

^^  Senator,  how  say  you,  is  the  thirty-eighth  item  of  the  charges 
preferred  against  the  accused  proven  t " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven — Messrs.  Chatfield,  Tiemann — 2. 

l^ot  proven — ^Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Cock,  Dickinson,  Foster,  Graham,  Harrower,  Johnson,  Lewis, 
Lowery,  McGowan,  Perry,  Robertson,  Wagner,  Weismann, 
WinslowJ  J.  Wood,  Woodm — 21. 

The  Clbbk  read  the  thirty-ninth  charge,  as  follows : 

"  Thibtt-nintii  Charge. 

"  That  on  the  22d  day  of  May,  1871,  at  the  town  of  Norwich,  in 
the  cSunty  of  Chenango,  Horace  G.  Prindle,  being  county  judge  and 
surrogate  of  said  county,  and  the  last  will  and  testament  of  Thomas 
Milner,  deceased,  having  been  duly  admitted  to  probate  by  and 
before  said  surrogate,  did,  unmindful  of  his  duties  and  of  his  oath  of 
office,  willfully,  corruptly  and  unlawfully,  for  his  own  private  gain 
and  advantage,  demand,  receive  and  extort  from  John  Mitchell, 
executor  of  the  last  will  and  testament  of  said  deceased,  the  sum  of 
thirty-five  dollars,  on  account  of  the  services  of  said  surrogate  in  and 
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about  the  proof  and  probate  of  said  will,  and  the  final  settlement  of 
the  account  of  said  John  Mitchell,  as  executor  of  said  estate,  he 
being  entitled  to  a  small  part  thereof  only  (if  to  any  part  of  the 
same),  as  his  lawful  fees  and  disbursements  in  and  about  said  matter." 

The  Pbesident  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

''  Senator,  how  say  you,  is  the  thirty-ninth  item  of  the  charges 
preferred  against  the  accused  proven  ?  " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Praoeii  —  Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Ti©- 
mann  —  5. 

Not  proven,  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson, 
Foster,  Graham,  Harrower,  Lowery,  McGowan,  Perry,  Robert- 
son, Weismaun,  Winslow,  J.  Wood,  Woodin  —  16. 

The  Clerk  read  the  fortieth  charge,  as  follows : 

"Fortieth  Charge. 

"  That  on  the  5th  day  of  September,  1870,  at  the  town  of  Norwich, 
in  the  county  of  Chenango  and  State  of  New  York,  Horace  G. 
Prindle,  then  being  county  judge  and  surrogate  of  said  county,  and 
having  one  George  W.  Ilay,  a  clerk  in  his  office  and  performing  the 
duties  of  clerk  to  him,  the  said  surrogate,  and  the  will  of  one  James 
Ferguson,  deceased,  having  been  duly  admitted  to  probate  by  and 
before  said  surrogate,  unmindful  of  the  duties  of  his  said  office  and  of 
his  oath  of  office,  and  in  violation  of  the  Constitution  and  laws  of 
said  State,  did  unlawfully  and  corruptly  allow,  permit  and  encourage 
the  said  George  W.  Ray  (he  being  then  and  there  as  clerk  to  said 
surrogate  as  aforesaid),  to  practice  as  an  attorney  and  counselor  at 
law  before  him,  the  said  surrogate,  and  did  unlawfully,  willfully  and 
corruptly  appoint  him,  the  said  George  W.  Ray,  a  special  guardian, 
or  guardian  ad  litem  of  an  infant  child  of  said  James  Fei^son, 
deceased,  to  look  after  the  interests  of  said  infant  upon  the  probate 
of  said  will,  knowing  that  said  George  W.  Ray  was  then  employed 
as  an  attorney  and  counselor  at  law  for  the  executor  of  the  wall  of 
said  deceased,  upon  whose  application  said  probate  was  had,  and  did 
unlawfully,  willfully  and  corruptly  demand,  receive  and  extort,  and 
did  knowingly  permit,  aid  and  assist  him,  the  said  George  W.  Ray, 
to  demand,  receive  and  extort  from  Ira  Watson,  2d,  one  of  the  exec- 
utors of  said  last  will  and  testament,  the  sum  of  fifteen  dollars,  for 
and  on  account  of  services  and  disbursements  of  said  surrogate  and 
his  said  clerk,  in  and  about  the  proof  and  probate  of  said  will,  he 


TRIAL  OP  HORACE  G.  PRINDLE.  1305 

l>ei]ig  entitled  to  a  small  part  thereof  only  (if  to  any  part),  as  his 
la\^tul  disbursements  in  said  matter." 

The  Pkksidbnt  pat  the  question  to  each  member  of  the  Senate, 
.as  follows : 

'^  Senator,  how  say  you,  is  the  fortieth  item  of  the  charges  pre- 
ferred against  the  accused  proven ! " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Senedict,  Chatfield,  Cock,  Johnson,  Tie- 
mann  —  5. 

2fot  proven — Messrs.  Adams,  Allen,  Baker,  Bo  wen,  Dickinson, 
Foster,  Graham,  Harrower,  Lew:is,  Lowery,  McGowan,  Perry, 
Robertson,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodin — 

18. 

The  Glebk  read  the  forty-first  charge,  as  follows : 

"FOETT-FIKST   ChABOE. 

"  That  on  the  29th  day  of  August,  1870,  at  the  town  of  Norwich, 
county  of  Chenango  and  State  of  New  York,  Horace  G.  Prindle, 
then  being  county  judge  and  surrogate  of  said  county  of  Chenango, 
and  having  one  George  W.  Ray,  a  clerk  in  his  said  office,  and  per- 
forming the  duties  of  a  clerk  to  him,  the  said  surrogate,  and  the 
will  of  one  William  Winter,  deceased,  having  been  duly  admitted 
to  probate  by  and  before  said  surrogate,  unmindful  of  the  duties  of 
his  said  office  and  of  his  oath  of  office,  and  in  violation  of  the  Con- 
atitution  and  laws  of  State,  did  unlawfully,  knowingly  and  cor- 
ruptly allow,  permit  and  encourage  the  said  George  W.  Ray  (he 
being  then  and  there  a  clerk  to  said  surrogate  as  aforesaid)  to  prac- 
tice as  an  attorney  and  counselor  at  law  before  him,  the  said  surro- 
gate, and  did  unlawfully,  willfully  and  corruptly  demand,  receive  and 
extort,  and  did  knowingly  permit,  aid,  assist  and  encourage  him,  the 
said  George  W.  Ray,  to  demand,  receive  and  extort  from  one 
Samuel  P.  Thomas,  one  of  the  executors  of  said  last  will  and  testa- 
ment, the  sum  of  thirty-one  dollars  and  twenty-seven  cents,  on 
account  of  the  services  and  disbursements  of  said  surrogate  and  his 
said  clerk  in  and  about  the  probate  of  said  will,  he  being  entitled  to 
a  small  portion  only  (if  to  any  part)  of  said  sum  as  his  lawful  dis- 
bursements in  and  about  said  matter." 
# 

The  President  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"  Senator,  how  say  yon,  is  the  forty-first  item  of  the  charges  pre- 
ferred against  the  accused  proven?" 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 
164 
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Proven  —  Messrs.  Benedict,  Chatfield,  Cock,  Johnsoiiy  Tie- 
mann  —  6. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson, 
Foster,  Graham,  Harrower,  Lewis,  Lowery,  McOowan,  Perry, 
Robertson,  Wagner,  Weismann,  Winslow,  J.Wood,  Woodin — 

18. 

The  Clerk  read  the  forty-third  charge,  as  follows : 

"  FOBTX-THIED  ChABOB. 

"  That  on  the  28th  day  of  Angnst,  1869,  at  the  town  of  Norwidi,  in 
the  county  of  Chenango,  and  State  of  New  York,  Horace  G.  Prindle, 
then  being  county  judge  and  surrogate  of  said  county,  and  the  will 
of  one  Robert  Knowles,  deceased,  having  been  duly  admitted  to  pro- 
bate  by  and  before  said  surrogate,  unmindful  of  the  duties  of  his  said 
oilice  and  of  his  oath  of  office,  and  in  violation  of  the  Constitution 
and  laws  of  said  State,  did  willfully,  corruptly,  and  for  his  own  pri- 
vate gain  and  advantage,  demand,  receive  and  extort,  and  willfully 
aid  and  assist  in  demanding,  receiving  and  extorting  from  William 
Browning,  executor  of  the  last  will  and  testament  of  said  deceased, 
the  sum  of  twenty-seven  dollars  and  fifty  cents,  on  account  of  the 
services  and  disbursements  of  said  surrogate  in  and  about  the  probata 
of  said  will,  he  being  entitled  to  a  small  part  thereof  only  (if  to  any 
part  of  the  same),  as  his  lawful  disbursements  in  and  about  said  ' 
matter." 

The  President  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"Senator,  how  say  you,  is  the  forty-third  item  of  the  cbarge» 
preferred  against  the  accused  proven  ?" 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Benedict,  Chatfield,  Cock,  Tiemann — 4. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson^ 
Foster,  Graham,  Harrower,  Lewis,  Lowery,  McGowan^Perry, 
Robertson,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodm 
—  18. 

The  Clebk  read  the  forty-sixth  charge,  as  follows : 

"  FoBTT-sixTH  Charge. 

"  That  on  or  about  the  15th  day  of  August,  A.  D.  1868,  at  the 
town  of  Norwich,  in  the  county  of  Chenango  and  State  of  New 
York,  Horace  G.  Prindle,  then  being  county  judge  and  surrogate  of 
said  county,  and  the  will  of  one  Horace  P.  Hadlock,  deceased,  having 
been  duly  admitted  to  probate  by  and  before  him  as  such  surrogate^ 
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nnmindfal  of  the  duties  of  his  said  office,  and  of  his  oath  of  office, 
and  in  violation  of  the  Constitation  and  laws  of  said  State,  did 
unlawfully,  knowingly  and  corruptly  demand,  receive  and  extort 
from  one  Maria  Hadlock,  administratrix,  vnth  the  will  annexed,  of 
the  estate  of  said  Horace  P.  Hadlock,  the  sum  of  thirty-five  dollars,, 
for  and  on  account  of  the  services  of  said  surrogate  in  and  about 
the  proof  and  probate  of  said  will,  he  being  entitled  to  a  small  part 
thereof  only  (if  to  any  part  of  the  same)  on  account  of  his  lawful 
disbursements  in  said  matter." 

The  Pbesident  put  the  question  to  each  member  of  the  Senate,. 
aa  follows : 

"  Senator,  how  say  you,  is  the  forty-sixth  item  of  the  charges 
preferred  against  the  accused  proven  ?  " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

« 

Proven  —  Messrs.  Benedict,  Chatfield,  Cock,  Tiemann  —  4. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Dickinson,. 
Foster,  Graham,  Harrower,  Lewis,  Lowery,  McGowan,  Perry, 
Kobertson,  Wagner,  Weismann,  Winslow,  J.  Wood,  Woodm 
—  18. 

The  Glsbk  read  the  forty-seventh  charge,  as  follows : 

"  FOBTY-SBVBNTH   ChABOE. 

"  That,  at  the  town  of  Norwich,  county  of  Chenango  and  State- 
of  New  York,  between  the  27th  day  of  July,  1870,  and  the  24th  . 
day  of  December,  1870,  Horace  G.  Prindle,  then  being  county 
judge  of  said  county  of  Chenango,  certain  proceedings  being  then 
and  there  pending  before  him  as  such  county  judge,  under  and  in 
pursuance  of  chapter  907  of  the  Laws  of  1869,  for  the  State  of  New 
York,  to  bond  the  town  of  Smith ville  in  aid  of  the  Central  Valley 
Bailroad  Company,  unmindful  of  the  duties  of  his  said  office,, 
and  of  his  oath  of  office,  and  in  violation  of  the  Constitution  and 
laws  of  said  State,  did,  willfully,  corruptly,  and  unlawfully  cause 
to  be  made  known  to  Charles  P.  Tarbell,  Silas  L.  Bhodes^ 
and  James  Hazzard  and  divers  other  persons  that  he  should  and 
would  decide  and  adjudge  that  a  majority  of  the  tax  payers  in  the 
said  town  of  Smithville,  representing  a  majority  of  the  taxable  prop- 
erty of  said  town,  as  shown  by  the  then  last  preceding  tax  list 
or  assessment  roll,  had  assented  to  the  bonding  of  said  town  in  aid 
of  said  railroad ;  that  he  would  file  his  judgment  in  the  matter  with 
the  clerk  of  said  county  on  the  24:th  day  of  December,  1870,  and 
that  he,  the  said  county  judge,  would  appoint  said  Charles  B.  Tar- 
bell, Silas  L.  Ehodes  and  James  Hazzard  commissioners  of  said 
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town,  to  issue  the  bonds  and  carry  into  effect  his  said  judgment,  in 
advance  of  his  said  judgment,  which  was  not  rendered  and  msde 
public  until  said  24th  day  of  December,  1870,  whereby  said  Charles 
P.  Tarbell,  Silas  L.  Rhodes  and  James  Hazzard  and  divers  other 
persons,  who  were  aiding  the  interests  of  said  railroad  company  in 
bonding  said  town,  were  enabled  to  gain  an  undue  advantage  over 
the  contestants  in  said  proceedings,  by  having  the  bonds  of  said 
town,  to  the  amount  of  $83,000,  printed,  prepared  and  ready  to  be 
transferred  to  innocent  holders  upon  said  24th  day  of  December, 
1870,  as  soon  as  the  judgment  of  said  county  judge  should  be  filed 
in  the  clerk's  office  of  said  county,  to  the  end  that  the  proceedings 
had  before  said  county  judge  might  not  be  reviewed,  and  the  issu- 
ing of  the  aforesaid  bonds  restrained  and  prevented,  and  that  on 
«aid  24th  day  of  December,  1870,  said  county  judge  did  adjudge 
and  decide  that  the  aforesaid  town  was  legally  bonded  in  aid  of  said 
xailroad,  and  then  and  there  willfully  and  corruptly  appointed  said 
Charles  P.  Tarbell,  Silas  L.  Rhodes  and  James  Hazzard  commis- 
sioners of  said  town,  to  issue  said  bonds  end  carry  into  effect  his 
Aforesaid  judgment." 

The  President  put  the  question  to  each  member  of  the  Senate, 
AS  follows : 

"  Senator,  how  say  you,  is  the  forty-seventh  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Proven  —  Mr.  Johnson  —  1 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Benedict,  Bowen, 
Chatfield,  Cock,  Dickinson,  Foster,  Graham,  Harrower,  Lewis, 
Lowery,  McGowan,  Penr,  Robertson,  Tiemann,  Wagner, 
Weismann,  Winslow,  J.  W  ood,  Woodin  —  22. 

The  Glebk  I'ead  the  forty-eighth  charge,  as  follows : 

"  FoKTY-ElGHTH    ChABGB. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
€urrogate  of  the  county  of  Chenango,  at  the  town  of  Norwich,  in  the 
said  county,  during  the  years  1868,  1869,  1870  and  1871,  having 
one  George  W.  Ray  as  a  clerk  in  his  said  office,  and  performing  the 
duties  of  a  clerk  to  him  as  such  county  judge  and  surrogate,  unmind- 
ful of  the  duties  of  his  said  office,  and  of  his  oath  of  office,  did,  con- 
tinuously, during  said  years  and  each  of  them,  in  various  and  many 
Actions  and  proceedings  pending  before  him  as  such  county  judge 
And  surrogate,  knowingly,  unlawfully  and  corruptly  allow,  permit 
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.and  enooarage  the  said  George  W.  Bay,  he  being  then  and  there 
sach  clerk  as  aforesaid,  to  practice  as  an  attorney  and  coanselor 
at  law,  engaged  in  the  actions  and  proceedings  aforesaid,  so  pend- 
ing as  aforesaid,  in  violation  of  the  Constitution  and  laws  of  said 
State,  and  to  the  scandal  and  disgrace  of  the  administration  of  jus- 
tice in  said  county." 

When  Senator  Allkn's  name  was  called,  he  arose  and  said : 

Mr.  President :  Substantially  proven. 

Senator  Ghatfisld  —  Clearly  proven. 

Senator  Gbaham — .Not  proven  clearly. 

Senator  McGowan  —  Substantially  not  proven. 

The  Pbe8id£nt  put  the  question  to  each  member  of  the  Senate^ 
as  follows : 

''  Senator,  how  say  you,  is  the  forty-eighth  item  of  the  charges- 
preferred  against  the  accused  proven?" 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Allen,  Benedict,  Chatfield,  Cock,  Johnson^ 
Lowery,  Tiemann,  Wagner,  Weismann  —  9. 

Not  proven  —  Messrs.  Adams,  Baker,  Bowen,  Dickinson,  Foster,. 
Graham,  Harrower,  Lewis,  McGowan,  Bobertson,  Winslow,. 
J.  Wood,  Woodin  — 13. 

The  Clesk  read  the  forty-ninth  charge,  as  follows : 

"  Forty-ninth  Chabqb. 

"  That  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  as  aforesaid,  at  the  town  of  Norwich,  in  the  said  county  of 
Chenango,  on  or  about  the  19th  day  of  May,  A.  D.  1871,  a  highway 
having  been  duly  laid '  out  through  lands  of  one  Daniel  O.  Gale^ 
situate  in  the  town  of  Macdonough,  in  the  said  county  of  Chenango, 
by  an  order  of  the  commissioners  of  highways  of  said  town  of  Mac- 
donough, and  application  being  then  and  there  made  to  the  county 
court  of  said  county  for  the  appointment  of  commissioners  to  assess- 
the  damages  of  the  said  Daniel  O.  Gale,  by  reason  of  the  laying  out 
of  the  said  highway  as  aforesaid,  unmindful  of  the  duties  of  his  said 
office  and  of  his  oath  of  office,  and  in  violation  of  the  Constitution 
and  laws  of  said  State,  did  willfully,  unlawfully  and  corruptly  char^^e, 
demand  and  receive  from  Perry  Tillson,  one  of  the  commissioners 
of  highways  of  said  town  of  Macdonough,  the  sAm  of  ten  dollars  for 
and  on  account  of  the  services  of  himself,  the  said  county  judge,  in 
drawing  the  application  and  papers  necessary  to  be  drawn  and  used 
to  complete  the  appointment  of  such  commissioners  as  aforesaid,  and 


1310  PB00EEDING8  IN  THE 

for  the  connsel  and  advice  of  said  county  judge  in  and  about  said 
matters  of  the  appointment  of  said  commissioners  by  the  county 
•court  of  said  county,  he  knowing  that  such  appointment  was  to  be 
made  and  said  papers  were  to  be  used  by  and  before  himself  as  such 
county  judge." 

Senator  Woodin  —  Mr.  President:  The  Senate  will  remember 
that  I  was  not  present  during  any  part  of  the  time  when  the  evi- 
dence for  the  defense  was  taken.  Prior  to  taking  the  vote  on  this 
charge,  I  would  like  to  have  the  chair,  and  I  believe  senators  will 
be  glad  also,  refer  to  the  evidence  taken  of  Judge  Prindle  upon  this 
charge  read  to  the  Senate. 

Senator  Lewis  —  Page  910. 

'^  Q.  Have  you  ever  paid  any  particular  attention  to  that  part  of 
the  business  ?  A.  No ;  I  had  all  I  could  attend  to  without  looking 
to  matters  of  that  kind ;  while  you  are  speaking  about  my  drawing 
papers,  in  regard  to  drawing  the  petition  tor  appointment  of  com- 
missioners, I  stated  to  Mr.  Tillotson  he  came  there  in  the  first  place 
^nd  told  me  what  he  wanted,  and  wanted  this  question  examined, 
whether  a  person  owning  land  alongside  of  a  proposed  highway, 
where  he  was  compelled  to  build  a  fence,  and  they  did  not  take  any 
of  his  land,  whether  he  was  entitled  to  have  any  damages  appraised, 
and  I  told  him  lie  had  better  go  to  a  lawyer  and  have  him  examine 
the  question,  and  draw  up  the  papers,  and  he  urged  me  to  do  it, 
iind  wanted  to  know  what  it  would  cost,  and  I  told  him  probably  a 
lawyer  would  charge  $10,  and  he  urged  me  to  do  it,  and  I  exam- 
ined that  question  pretty  thoroughly,  and  it  is  quite  a  question,  as 
Any  lawyer  knows  who  has  examined  it,  and  afterward  drew  his 
paper,  and  he  came  and  paid  me  $10 ;  twelve  shillings  of  that  1 
paid  to  the  clerk ;  the  petition  comprised  nearly  two  sheets,  with 
the  description  and  all,  and  then  the  order  that  was  drawn  after- 
ward was  a  lengthy  order ;  it  did  not  occur  to  me  there  was  any 
thing  improper  in  my  examining  that  question ;  it  did  not  occur  to 
me  about  the  suit,  or  that  there  was  any  impropriety  in  regard  to 
it ;  if  I  had  charged  him  $10  for  what  I  did  on  the  examination 
there,  and  charge  for,  he  would  not  have  paid  any  charge  for  it ; 
there  was  nothing  that  I  was  to  act  upon  afterward  in  regard  to  it, 
and  the  matter  couldn't  come  before  me  in  any  way  possibly." 

Senator  Woodin  —  Is  there  any  other  evidence,  Senator  Lewis  I 

Senator  Lewis  —  Pages  488  and  489. 

Senator  Woodin  —  By  him,  I  mean  I 

Senator  Lewis  —  No,  sir,  I  think  not. 

Senator  Bbnediot  —  At  page  488. 
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'^  Q.  You  went  to  him  at  one  time  for  the  transaction  of  some  busi- 
ness in  reference  to  your  duties  as  highway  commissioner?  A.  I 
did. 

Q.  State  what  that  was  i  A.  It  was  to  get  commissioners  ap- 
pointed to  assess  damages  on  a  road  laid  out  in  that  town. 

Q.  Who  was  present  at  the  time  you  went  to  him  on  that  busi- 
ness }     A.  I  think  the  sheriff  of  Chenango  county,  Mr.  Roripaugh. 

Q.  Any  one  else  ?  A.  No  one  else  in  the  room,  I  think,  except 
Mr.  Prindle. 

Q.  Did  you  employ  any  attorney  in  the  case  i    A.  No. 

Q.  You  went  directly  to  Judge  Prindle?    A.  I  did. 

Q.  What  paper  did  he  make  out  for  you  ?  A.  He  drew  up  a 
paper  to  go  to  the  court  and  get  the  commissioners  appointed. 

Q.  To  go  to  what  court  ?    A.  The  court  of  Chenango  county. 

Q.  Who  was  that  court  held  by  ?    A.  Judge  Prindle. 

Q.  Then  he  drew  the  paper  to  be  used  before  him  as  judge  ?  A. 
Yes,  sir.  * 

Q.  What  did  he  charge  you  for  drawing  the  paper  ?  A.  For 
doing  the  whole  business  I  paid  him  $10. 

Q.  Was. the  business  done  entirely  before  him?    A.  It  was. 

Q.  When  did  you  pay  him  ?    A.  I  paid  him  at  the  time. 

Q.  What  was  the  date?    A.  The  1st  of  June,  1871. 

By  Mr.  Glovsb  : 

Q.  How  long  were  you  there  doing  that  business  ?  A.  I  was  in 
Norwich  all  day,  but  I  was  not  in  the  room  more  than  a  few  min- 
utes. 

Q«  This  work  was  going  on  while  you  were  out  ?  A.  Yes,  sir ; 
while  I  was  out. 

Q.  There  were  some  law  questions  in  it  to  examine  into  ?  A.  I 
asked  him  some  questions ;  I  asked  him  in  regard  to  a  man's  dam- 
ages that  the  road  did  not  touch,  but  who  was  subject  to  build  a 
fence  along  the  road  that  he  would  not  have  had  to  build  only  on 
account  of  it. 

Q.  That  was  the  question  that  y6u  asked  him  to  look  up  ?  A. 
That  was  the  question  I  asked  him. 

Q.  And  that  was  all  ?    A.  Yes,  sir. 

Q.  You  were  entirely  satisfied  with  the  transaction  ?  A.  Well, 
yes ;  I  found  no  fault  about  it ;  I  paid  him. 
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By  Mr.  Stanton  : 

Q.  You  did  not  know  but  what  it  was  proper,  did  you!  A.  I 
supposed  it  was." 

Then  the  testimony  of  Uriah  Boripaugh,  which,  1  think,  is  the 
next  witness : 

'^  Q.  Did  he  say  for  what  amount  he  would  do  it  t  A.  He  said 
it  would  cost  ten  dollars. 

Q.  Did  you  see  the  money  paid  ?    A.  I  did  not. 

P^BBY  TiLsoN  recalled  and  examined : 

By  Mr.  Stanton  : 
Q.  Who  appointed  those  commissioners }    A.  Judge  Prindle. 

By  Mr.  Glovke  : 

Q.  Who  were  appointed  the  commissioners,  and  from  what  towii» 
were  they  appointed  ?  A.  The  commissioners  were  Lorin  Holdrich^ 
Warren  Loomis  and  Silenus  Brown." 

When  Senator  .Tiemann's  name  was  called,  he  arose  and  said : 
Mr.  President  — I  vote  substantially  proven. 

Senator  Lewis  —  Mr.  President :  In  looking  over  this  testimony^ 
I  am  disposed  to  think  the  balance  of  evidence  is  against  the  judga 
on  this  proposition  decidedly,  and  shall  vote  proven. 

Senator  Woodin  —  Mr.  President :  I  think  that  Judge  Prindle 
had  a  right,  as  counselor  at  law,  to  examine  this  question  and  charge 
for  it.  If  he'made  any  mistake  at  all,  it  was  in  hearing  the  case  or 
having  any  thing  to  do  with  it  officially  afterward.  The  charge  i& 
not  for  hearing  the  case  in  which  he  had  acted  as  attorney  and 
counsel,  but  a  very  different  one.  I  think  the  charge  might  have 
been  drawn  so  that  the  proof  in  the  case  would  have  fully  supported 
it.  I  think  he  committed  a  great  indiscretion  in  having  any  thing 
to  do  with  the  case  after  he  examined  it ;  after  he  charged  for  the 
examication.  I  shall  vote  upon  this  charge  substantially  proven, 
with  the  right  to  change  my  vote  upon  it  before  we  get  through  if 
I  find  there  is  more  evidence  in  the  case. 

The  President  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  forty-ninth  item  of  the  charges  pre- 
ferred against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Proven  —  Messrs.  Adams,  Allen,  Baker,  Benedict,  Chatfield^ 
Cock,  Dickinson,  Harrower,  Johnson,  Lewis,  Lowery,  McGowan,. 
Palmer,  Perry,  Robertson,  Tiemann,  Wagner,  Weismann, 
Winslow,  Woodin — 20. 

Not  provnn  —  Messrs.  Foster,  Graham,  J.  Wood — 8. 
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The  CuERX  read  the  fiftieth  charge,  as  foUowB : 

**FiFnKrH  Chabgk. 

^^That  the  said  Horace  G.  Prindle,  being  such  ooontj  judge  and 
surrogate  of  the  said  county  of  Chenango,  at  the  town  of  ISTorwich, 
in  the  said  county  of  Chenango,  at  various  and  numerous  times 
during  the  years  1864, 1865,  1866, 1867, 1868, 1869, 1870  and  1871, 
the  particular  time  or  times  being  unknown,  unmindful  of  the 
duties  of  his  said  office  and  of  his  oath  of  office,  and  iu  violation  of 
the  Constitution  and  laws  of  said  State,'  unlawfdlly,  willfully  and 
conruptly  has  sujQEered  and  permitted  himself  to  be  employed  as 
counsel,  solicitor  and  attorney,  both  for  and  against  executors, 
administrators,  guardians  and  minors  in  civil  actions,  he  then  and 
there  having  jurisdiction  by  law  over  such  executors,  administrators, 
guardians  and  minors,  and  over  the  accounts  of  said  executors,  ad- 
ministrators and  guardians  as  county  judge  and  surrogate  as  afore- 
said." 

When  Senator  Weismann's  name  was  called,  he  arose  and  said: 

Mr.  President :  I  will  state  that  it  is  proven  that  he  performed 
certain  work,  but  it  is  not  proven  that  he  performed  such  work  will- 
fully or  corruptly.     I  vote,  therefore,  not  proven. 

The  PsEsmsNT  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

^^  Senator,  how  say  you,  is  the  fiftieth  item  of  the  charges  pre- 
ferred against  the  accused  proven  i " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  —  Messrs.  Allen,  Benedict,  Chatfield,  Cock,  Dickinson, 
Johnson,  Lowery,  Tiemann,  Wagner— 9. 

Notjproven  —  Messrs.  Adams,  Baker,  Bo  wen,  Foster,  G-raham, 
Hiirrower,  Lewis,  McGowan,  Palmer,  Perry,  Bobertson,  Weis 
mann,  Winslow,  J.  Wood,  Woodin — 15. 

The  CuEBK  read  the  fifty-second  charge,  as  follows : 

"  FnrTY-SBCOND    ChABGE. 

^^  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  of  the  said  county  of  Chenango,  at  the  town  of  Norwich,  in 
the  said  county,  on  the  17th  day  of  August,  1870,  in  violation  of  the 
Constitution  and  laws  of  said  State  and  of  his  oath  of  office,  and  the 
last  will  and  testament  of  one  Leonard  Bowdish  having  been  duly 
admitted  to  probate  by  and  before  him  as  such  county  judge  and 
surrogate,  did  willfully,  unlawfully  and  corruptly  tax,  allow,  and  by 
order  grant,  out  of  the  estate  of  said  Leonard  Bowdish,  deceased,  and 
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did  require  Nancy  Bowdish,  widow  of  said  deceased,  and  executrix 
of  said  estate,  to  pay  out  of  baid  estate  to  one  George  W.  Ray,  aud 
did  aid  and  assist  the  said  George  W.  Ray  (who  was  then  and  there 
a  clerk  in  the  office  of  said  surrogate),  to  demand,  receive  and  extort 
from  said  executrix,  and  out  of  said  estate,  the  sum  of  $225,  on 
account  of  the  services  and  expenses  of  said  George  W.  Ray,  as 
attorney  for  one  C.  G.  Bowdish,  and  of  expenses  of  said  C.  G.  Bow- 
dish,  in  and  about  the  proof  and  probate  of  the  will  of  said  deceased, 
before  him,  the  said  county  judge  and  surrogate."  . 

The  Pbesident  put  the  question  to  each  member  of  the  Senate, 
as  follows : 

"  Senator,  how  say  you,  is  the  fifty-second  item  of  the  charges  pre 
ferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven — Messrs.  Benedict,  Chatfield,  Cock,  Johnson,  Tie- 
mann  —  6. 

Not  proven  —  Messrs.  Adams,  Baker,  Bowen,  Dickinson,  Foster, 
Graham,  Harrower,  Lewis,  Lowery,  McGowan,  Palmer,  Perry, 
Robertson,  Weismann,  Winslow,  J.  Wood,  Woodin — 17. 

7'he  Clkrk  read  the  fifty- third  charge,  as  follows: 

'*  FlFTY-THIKD   OhABGE. 

"  That  the  said  Horace  G.  Prindle,  being  such  county  judge  and 
surrogate  of  the  said  county  of  Chenango,  at  the  town  of  Norwich, 
in  the  said  county  of  Chenango,  on  the  14th  day  of  October,  A.  D. 
1869,  in  violation  of  the  Constitution  and  laws  of* said  State,  and  of 
his  oath  of  office,  letters  of  administration  having  been  duly  issued 
by  him  as  such  surrogate,  upon  the  estate  of  Lewis  Humphrey, 
deceased,  to  one  Hiram  R.  Humphrey,  unlawfully,  willfully  and  cor- 
ruptly did  permit  and  allow  one  George  W.  Ray  to  demand  and 
receive  (he  being  then  and  there  a  clerk  in  the  office  of  him,  the 
said  surrogate),  and  did  aid  and  assist  him,  the  said  George  W.  Ray, 
in  demanding  and  receiving  from  said  Hiram  R.  Humphrey,  the 
sum  of  four  dollars,  on  account  of  the  services  of  said  George  W. 
Ray,  in  drawing  the  necessary  papers,  aside  from  the  petition, 
required  for  the  granting  and  issuing  of  letters  of  administratioa 
upon  the  estate  of  said  deceased,  by  him,  the  said  county  judge  and 
surrogate." 

The  Pbbsidxnt  put  the  question  to  each  member  of  the  Senate, 
as  follows : 
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**  Senator,  how  say  you,  is  the  fifty-third  item  of  the  charges  pre- 
ferred against  the  accased  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

Proven  -^  Messrs.  Benedict,  Chatfield,  Tiemann  —  8. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Cock,  Dick- 
inson, Foster,  Graham,  Harrower,  Lewis,  Lowery,  McGowan, 
Palmer,  Perry,  Eobertson,  Wagner,  Weismann,  Winslow,  J. 
Wood,  Woodin  — 20. 

The  Clebk  read  the  fifty-fourth  charge,  aa  follows : 

"  FiFTY-FOUKTH    ChABGE. 

"  That  the  said  Horace  G.  Prindle,  being  county  judge  and  surro- 
gate of  the  said  county  of  Chenango,  at  the  town  of  Norwich,  in 
said  connty,  on  the  18th  day  of  February,  1871,  in  violation  of  the 
Constitution  and  laws  of  said  State,  and  of  his  oath  of  office,  letters 
of  administration  having  been  duly  issued  by  him  as  such  county 
judge  and  surrogate,  upon  the  estate  of  Lewis  Humphrey,  deceased, 
did  nnlawfiilly,  willfully  and  corruptly  demand,  receive  and  extort, 
and  did  aid  and  assist  in  demanding,  receiving  and  extorting  from 
Hiram  R.  Humphrey,  administrator  of  said  estate,  the  sum  of  forty 
dollars  for  and  on  account  of  the  services  of  one  George  W.  Ray 
(who  was  then  and  there  a  clerk  to  said  surrogate,  performing  the 
duties  of  such  clerk),  and  on  account  of  the  services  and  disburse- 
ments of  him,  the  said  county  judge  and  surrogate,  on  the  final  set- 
tlement of  the  accounts  of  the  said  Hiram  R.  Humphrey,  as  admin- 
istrator as  aforesaid,  and  the  said  Horace  G.  Prindle  did  unlawfully, 
corruptly  and  willfully  allow,  audit  and  pass  the  account  of  said 
George  W.  Ray  for  the  sum  aforesaid,  as  a  claim  against  and  one 
to  be  paid  out  of  said  estate." 

The  PREsroENT  put  the  question  to  each  member  of  the  Senate,  as 
follows : 

"  Senator,  how  say  you,  is  the  fifty-fourth  item  of  the  charges 
preferred  against  the  accused  proven  ? " 

When  each  senator  rose  in  his  place,  and  responded  as  follows: 

Proven —  Messrs.  Chatfield,  Tiemann  —  2. 

Not  proven  —  Messrs.  Adams,  Allen,  Baker,  Bowen,  Cock,  Dick- 
inson, Foster,  Graham,  Harrower,  Lewis,  McGowan,  Palmer, 
Perry,  Robertson,  Wagner,  Weismann,  Winslow,  J.  Wood, 
Woodin  — 19. 

The  pBEsroENT  —  Senators,  you  have  found  Horace  G.  Prindle 
gnilty  on  the  fifth,  ninth,  fourteenth,  fifteenth,  sixteenth  and  forty- 
Binth  charges,  by  a  majority  of  all  voting. 
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Senator  Kobebtson  —  Mr.  President:  I  do  not  desire  to  make  any 
motion,  but  I  snggest  to  senators  whether  we  had  not  better  have  a 
fuller  Senate  than  we  have  now,  before  we  take  the  final  vote.  I  do 
not  desire  to  make  any  motion  —  but  merely  the  snggeetion.  There 
are  only  twenty-two  here  now,  according  to  the  last  vote. 

Senator  Benedict  —  The  ninth,  also,  had  a  majority. 

Senator  WmsLow — Mr.  President:  I  would  like  to  inquire 
whether  there  are  any  senators  in  the  city  that  are  not  present  ? 

The  Prksident — The  fifth,  ninth,  fourteenth,  fifteenth,  sixteenth 
and  fortyyuinth  as  proven,  by  a  majority  of  all  voting  upon  the  ques- 
tion, there*  being  a  quorum  present. 

Senator  WmsLow  —  Mr.  President:  Do  I  not  understand  there 
should  be  a  quorum  voting  to  find  the  charge  proven  ? 

The  President  —  There  was  a  quorum.    It  was  a  majority  vote. 

Senator  Allen —  Mr.  President :  I  would  like  to  inquire  whether 
the  rules  adopted  for  the  action  of  the  Senate,  in  the  investigation 
of  these  charges,  do  not  require  that  a  majority  of  all  the  senators 
should  vote  in  favor  of  any  charge  in  order  to  find  the  respondent 
guilty  of  the  charge  ?  If  there  is  any  rule  on  that  subject,  I  would 
be  glad  to  bear  it  read. 

The  President  read,  rule  seventh. 

Senator  Lewis — Mr.  President:  There  is  not  any  question,  I 
believe,  in  the  mind  of  any  senator  here  that  in  the  case  of  Judge 
McCunn  the  final  vote  was  taken  in  open  session,  and,  for  the  pur^ 
poee  of  testing  the  question,  I  move  that  the  final  vote  in  this  case 
be  taken  with  open  doors. 

Senator  Bowen  —  Mr.  President :  I  call  for  the  ayes  and  noes. 

Senator  Lewis — The  senator  asks  me  if  there  is  any  reason  for  it 
The  only  reason  is  the  precedent  in  the  trial  of  the  McCunn  case. 
We  were  sitting  as  a  Senate,  precisely  as  we  are  sitting  now ;  and 
there  is  a  very  general  opinion  of  prejudice  against  these  private  or 
secret  sessions,  in  the  minds  of  the  public,  and  as  that  waa  the  pre- 
cedent in  the  McCunn  case,  there  can  be  no  reason  as  I  see. 

Senator  Chatfield  —  I  insist  upon  my  motion.  Mr.  President: 
I  hope  that  motion  may  prevail ;  I  am  as  certain  now  as  I  was  before 
that  the  whole  thing  in  the  McCunn  case  was  with  open  doors.  I 
am  in  favor  of  taking  the  vote  in  open  session. 

Senator  Benedict — Mr.  President:  Immediately  on  taking  the 
final  vote  to  go  into  executive  session. 

The  President  —  We  have  postponed  the  ezecutiye  session  untQ 
we  get  through  with  that. 

The  question  was  submitted  with  the  following  result: 
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For  the  affirmatwe  —  MesBrs.  Adams,  Baker,  Chatfield,  Cock, 
Dickinson,  Graham,  Harrower,  Johnson,  Lewis,  Lowery, 
McOowan,  Mnrphy,  Palmer,  Perry,  Scoresby,  Tiemann,  Wag- 
ner, Weismann,  W inslow  — 19. 

For  the  negatwe — Messrs.  Allen,  Benedict,  Bowen,  Foster,  Rob- 
ertson, J.  Wood,  Woodin  —  7. 

Senator  Dickinson — Mr.  President :  I  wonld  like  to  know,  nnder 
yonr  ruling,  what  part  of  the  votes  or  what  part  of  the  Senate  it 
requires  to  remove  Judge  Prindle. 

The  Pbesident  —  It  requires  two-thirds  of  all  the  members 
elected.  The  doors  will  now  be  opened  pursuant  to  the  order  of  the 
Senate. 

After  the  opening  of  the  doors,  the  following  proceedings  were 
had: 

The  Pbesidbnt  —  The  Senate  having  found  the  charges  against 
Judge  Prindle  proven  on  articles  6,  9,  14,  15,  16  and  49,  they  will 
now  vote  upon  this  question. 

'*  Senator,  how  say  you,  shall  Horace  6.  Prindle  be  removed  from 
his  office  of  county  judge  of  Chenango  county  for  the  cause  stated 
in  the  5th,  9th,  14th,  15th,  16th  and  49th  items  of  the  charges  pre-, 
ferred  against  him,  which  you  have  found  proven  ? '' 

When  each  senator  rose  in  his  place,  and  responded  as  follows : 

When  Senator  Lewis'  name  was  called,  he  arose  and  said : 

Mr.  President :  I  ask  to  be  excused  from  voting ;  I  do  not  wish 
it  to  be  understood  by  the  vote  that  I  am  to  cast  in  this  case,  that  I 
think  Judge  Prindle  is  entirely  free  from  guilt,  for  the  reasons  that 
have  been  given  by  myself  upon  the  various  votes,  which  I  do  not 
propose  now  to  repeat ;  I  thmk  Judge  Prindle  has  fallen  into  some 
errors,  but  they  fall  far  short  of  being  of  a  sufficiently  grave  charac- 
ter to  induce  me  to  vote  for  his  removal ;  hence,  I  vote  no. 

When  Senator  Palheb's  name  was  called,  he  arose  and  said : 

Mr.  President :  I  ask  to  be  excused  from  voting,  and  will  state 
that  substantially  I  agree  with  the  views  expressed  by  the  senator 
from  the  thirty-iirst,  and  I  shall  be  prepared  to  vote  for  a  motion  of 
censure,  while  I  cannot  see  that  there  is  enough  in  these  charges 
proved  to  remove  Judge  Prindle ;  still,  I  shall  be  prepared  to  vote 
for  a  resolution  of  censure,  or  something  of  that  sort,  which  we  may 
pass  after  this  vote  is  taken. 

Senator  Winslow  —  We  have  done  it  in  the  charges. 

Senator  Palmes —  I  withdraw  my  excuse  and  vote  no. 

Senator  Woodin — Mr.  President :  I  ask  to  be  excused  from  voting. 
I  have  voted  upon  three  of  the  charges,  I  think,  that  were  preferred 
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against  Judge  Prindle,  suBtaining  the  charge.  I  have  to  say  now, 
what  I  said  in  executive  session,  publicly,  that  I  do  not  approve  of 
several  of  the  acts  which  were  charged  and  proved  against  Judge 
Prindle.  They  were  violations  of  the  statute,  and,  in  one  particu- 
lar instance,  known  violations  of  the  statute;  although,  I  think, 
not  coupled  with  any  intent  on  his  part  to  do  a  wrong  to  any  inter- 
est of  any  individual  or  to  the  public ;  I  refer  particularly  to  the 
charge  against  him  for  neglecting,  knowingly,  to  make  a  return  to 
the  board  of  supervisors  of  an  itemized  account  of  the  fees  received 
by  him,  during  certain  years,  while  he  held  the  oflSce  of  surrogate 
and  county  judge  For  a  mere  failure  on  his  part  to  render  an 
items  account  to  the  board  of  supervisors,  I  might  not  have  been 
willing  to  have  voted  to  sustain  the  charge ;  but  his  failure  to  do  it, 
knowingly  and  in  violation  of  the  statute,  compelled  me  to  vote 
"  proven  "  on  that  charge  against  him ;  therefore  I  thus  voted.  But 
the  manner  in  which  that  subject  of  his  account  was  treated  between 
bim  and  the  board  of  supervisors,  seems  to  me  to  take  from  it  that 
intent  which  would  characterize  it  as  a  corrupt  act  in  a  moral  sense, 
in  a  strictly  moral  sense ;  I  say,  it  takes  from  it  that  character.  I 
do  not  believe  that  he  was  guilty  of  a  corrupt  act,  nor  that  be  did 
it  with  the  design  of  defrauding  his  county  or  of  defrauding  any 
individual ;  nevertheless,  it  is  a  violation  of  the  statute,  and  one 
that  cannot  be  winked  at  by  those  whose  duty  it  is  to  examine  into 
and  decide  questions  of  that  character ;  therefore,  I  make  this  pub- 
lic expression  of  my  disapproval  of  his  conduct  in  that  case.  I  don't 
think  it  justifies  the  extreme  penalty  which  this  Senate  is  empow- 
ered to  inflict  upon  him  —  to  remove  him  from  his  oflSce,  together 
with  the  additional  consequences  to  himself  personally.  I  could  not 
vote  for  his  removal  for  the  technical  violation  of  that  law. 
Another  charge  which  I  think  I  voted  to  sustain  was  the  chai^ge 
which  he  made  against  some  persons  who  applied  to  him  for  coun- 
sel, for  an  opinion,  as  to  a  question  of  damages  in  laying  out  a  high- 
way. As  the  senator  from  the  thirty-flrst  stated  in  the  executive 
session,  the  balance  of  proof  was  against  him.  I  think  that  he  did 
an  indiscreet  act  upon  that  occasion,  but  my  construction  of  the 
evidence  is,  that  the  charge  was  rather  for  advice,  for  counsel,  in 
examining  a  question  before  his  official  action  was  sought  for  by 
those  parties ;  and  the  charge  is  not  for  entertaining  official  pro- 
ceedings before  him,  but  for  charging  for  drawing  papers  in  a 
proceeding  which  he  designed  to  have  continued  before  him.  That 
is  substantially  it.  Now,  I  think  he  had  a  right  to  charge  for  ex- 
amining a  question  of  that  description  as  an  attorney  and  counselor 
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at  law ;  and  he  made  a  mistake — he  committed  an  indiscretion,  by 
entertaining  the  proceedings  which  were  sabseqnentlj  inangnrated 
before  him,  predicated  npon  those  papers.  I  shall  take  that  charitable 
view  and  give  that  charitable  construction  to  the  evidence,  and  shall 
not  feel  that  I  am  inconsistent  by  voting  for  his  acquittal  here,  even 
though  I  voted  to  sustain  that  charge  against  him.  I  thought  it  was 
an  indiscretion,  an  improper  act  on  his  part  to  entertain  the  proceed- 
ings, and  that,  therefore,  the  charge  was  in  substance  proved  true.  I 
have  this  much  further  to  say,  we  all  know,  senators  and  the  public, 
that  this  case  had  its  origin  in  a  severe  and  unprecedented  political 
strife  in  the  county  of  Chenango.  We  all  know  how  bitter  the  feel- 
ings that  are  engendered  in  strifes  of  that  character  become.  These 
acts  were  known  to  the  public  and  no  complaint  had  ever  been  made, 
but  in  tlie  bitterness  of  a  heated  political  contest  these  charges  had 
their  origin,  and  they  have  been  presented  here  and  prosecuted  with 
great  earnestness  upon  the  witness  stand  and  at  the  bar  by  counsel. 
That  same  feeling  of  bitterness  has  manifested  itself  during  the 
entire  trial.  The  evidence  of  some  witnesses  has  been  characterized 
Bomewhat  by  that  feeling  of  bitterness  which  characterized  the  con- 
test in  Chenango  county.  Furthermore,  the  irregular  conduct,  the 
indiscreet  acts  of  Judge  Prindle,  would  form  the  ground- work  of 
some  of  these  charges;  at  least  those  charges  I  voted 'to  sustain 
occurred  some  six  years  ago.  There  is  no  complaint  that  there  has 
been  a  repetition  of  them  since  that  time,  and  if  we  were  to  vote, 
or  if  we  could  allow  ourselves  to  vote,  for  the  removal  of  Judge 
Prindle  from  ofBce  for  those  acts  committed  some  six  years  ago,  and 
after  his  general  conduct  has  been  approved  by  his  constituency,  it 
is  certainly  no  encouragement  for  a  man  that  has  committed  an 
error  to  make  an  attempt  at  reform.  I  therefore  withdraw  my 
application  to  be  excused,  and  vote  no. 

The  Cleek  announced  the  vote  as  follows : 

For  the  affirmative  —  Messrs.  Allen,  Benedict,  Chatfield,  Cock, 
Johnson,  Tiemann,  Wagner  —  7. 

For  the  negative  —  Messrs.  Adams,  Baker,  Bowen,  Dickinson, 
Foster,  Graham,  Hari'ower,  Lewis,  Lowery,  McGowan,  Palmer, 
Perry,  RobertBon,  Weismann,  Winslow,  Jl  Wood,  Woodih  — 17. 

The  President  —  Two-thirds  of  all  the  members  elected  to  the 
Senate  not  concurring  in  the  recommendation  of  the  Governor  for 
the  removal  of  Horace  G.  Prindle  from  the  office  of  county  judge 
and  surrogate  of  the  county  of  Chenango,  the  charges  are  dismissed. 
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re-direct  examination  of 376,  880 

re-cross-examination  of 379 

Hays,  Lewis  S.: 

examination  of 679,  692 

cross-examination  of • • .  • 684 

Hayward,  E.  Darwik: 

examination  of • 461 

cross-examination  of 464 


INDEX.  7 

Hazabd,  James:  *  paob. 

examiiiation  of '. 690 

cross-examination  of 691 

HOPPMAK9  GOYEBNOB  JOBlSf  T.l 

message  of,  transmitting  charges^  etc,  against  Jadge  Prindle,    137 
proolamatiou  of,  conyening  extra  session  of  the  Senate ....     190 

HUMPHBET,   HiBAM  B.  : 

examination  of 534 

cross-examination  of 639 

Johnson,  Sbnatob: 

motions  made  by 457 

protest  of 87 

remarks  of 923,  9^4,  925,  1211,  1212,  1246 

request  of,  to  be  excused  from  yoting  on  charges 1245 

resolation  offered  by 457 

JOUBKAL  OV  THE  SeKAXB 8-136 

Julian,  Joseph  E.  :        \ 

examination  of 57 

cross-examination  of • 574 

Kino,  Joseph  M.: 

examination  of 465 

CTOss-examination  of • 469 

Latham,  Albebt  0. : 

examination  of 4 327 

Lewis,  Senatob: 

motions  made'by 305, 1050, 1209,  1316 

remarks  of 304^  835,  1245,  1248,  1250,  1272,  1290 

LowEBT,  Senatob: 

motions  made  by 935,  1140,  1260 

resolation  offered  by. 91 

• 

Madden,  Senatob: 

remarks  of . . .' 1213 

MABTiisr,  Sbymoub: 

examination  of 489 

cross-examination  of 490 

Mason,  Oeobge  G.  : 

examination  of 344 

cross-examination  of 345 


.  I 


8  INDEX- 

Mebrill,  Fbedebick  : 

examination  of 702 

cross-examination  of 703 

re-direct  examination  of 704 

Message: 

of  Governor  Hoffman,  transmitting  charges,  eta,  against 

Judge  Prindle 137 

Mbrrifield,  William  J. : 

examination  of 831 

cross-examination  of 833 

Mitchell,  John  : 

examination  of 433 

cross-examination  of 435 

re-direct  examination  of 437 

MuBPHY,  Hbnby  0. : 

motions  made  by 142,278,  1049 

remarks  of 92,  1245,  1259 

request  of,  to  be  excused  from  Toting  on  the  first  charge ....  1245 

MuBPHY,  John  : 

examination  of 380 

cross-examination  of 386 

re-direct  examination  of 390 

Mygatt,  Henby  B.  (of  counsel  for  the  respondent) : 

argument  of,  in  support  of  demurrer  submitted  by  Judge 

Prindle 190 

remarks  of 449,  460,  604^  720,  721,  735,  736,  929 

Nbwton,  Isaao  L.: 

examination  of ; . . . .  397,  631 

cross-examination  of 404,  634 

re-direct  examination  of 646 

re-cross-examination  of 648 

Nbwton,  Wabben  : 

examination  of '. 332 

cross-examination  of 336 

re-direct  examination  of 340 

Owens,  Fbank  : 

examination  of 505 

cross-examination  of 508 

re-direct  examination  of 509 


INDEX.  9 

Palkeb,  Senatob:  page. 

motions  made  by  . .' 302,  309,    608 

remarks  of 1260,  1280 

Pabkeb,  Timothy  D.  : 

examination  of 666 

cross-examination  of 667 

PeckhaM;  Bufus  W.  (of.connsel  for  tlie  prosecution) : 

argument  of  (summing  up) 1172 

remarks  of 366, 399,  400,  401,  460,  610,  661,  720,  735,    928 

930,     931 
request  of,  for  postponement  of  deliyery  of  arguments  to 
sum  up 928 

Pbbby,  Senatob: 

motions  made  by 278,  603,  607,  918,  920,  934,  1172 

remarks  of 303,  304, 1248,  1260 

resolutions  offered  by 76,  94,  1166 

Plumb,  Isaac  : 

examination  of • 866 

cross-examination  of 867 

PowEES,  Delos  M.: 

examination  of 448 

Pbecedents  : 

bearing  upon  the  right  of  the  Senate  to  try  respondent  for 
acts  committed  during  previous  term  of  office 197 

Pbindlb,  E.  H.  (of  counsel  for  respondent) : 

argument  of  (summing  up) -. 1046 

examination  of 711 

cross-examination  of 713 

remarks  of 686,  687,  610,  849,    931 

Pbindle,  Judge: 

answer  of,  to  charges  against 67 

argument  of,  in  support  of  demurrer  to  charges 268 

charges  against 143 

cross-examination  of 894 

demurrer  to  charges  submitted  by 189 

examination  of 877 

Pboclamatiok  : 

of  GoTernor  Hoffman,  conyening  extra  session  of  Senate ....     190 

Pbotest  : 

ef  Senator  tf ohnson 67 
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Ray,  George  W.: 

examination  of 751 

cross-examination  of • 788 

re-direct  examination  of 828 

re-cross-examination  of 830 

Replication  op  the  Pbosecutiok  : 

to  answer  of  respondent 67 

Resolutions  : 

amending  mle  five .* ' 80 

authorizing  the  Governor  to  loan  the  nse  of  the  Senate 

Chamber  for  a  soldiers'  re-anion ^ ,  77 

designating  the  assistant  postmaster  of  the  Senate  as  addi- 
tional assistant  to  sergeant-at-arms. 70 

designating  the  officers  and  employees 61 

directing  the  clerk  to  re-arrange  the  seats  in  the  Senate 

Chamber  • '. 91 

for  adjournment  of  the  Senate 73,  78,  302,  457,  1166 

of  thanks  to  Lieutenant-Governor  Beach  as  presiding  officer,  94 

relative  to  compensation  of  witnesses 70 

reducing  to  writing  all  motions  giving  rise  to  debate 69 

relative  to  the  death  of  Horace  Greeley 92 

relative  to  the  examination  of  witnesses 75,  317,  594 

relative  to  the  payment  of  expenses  attending  the  investiga- 
tion of  charges  against  the  judges 69 

relative  to  printing  the  arguments  of  counsel 62 

requiring  the  clerk  to  ascertain  the  cause  of  delay  in  print- 
ing proceedings 665 

requiring' respondent  to  produce  for  inspection  certain  papers 

issued  by  him 694 

sustaining  objection  of  counsel  for  respondent  relative  to 

certain  testimony .* 76 

Rhodes,  Silas  L,: 

examination  of 662 

cross-examination  of 653 

Robertson,  Senatob: 

motions  made  by 1259 

remarks  of 1261,1255,1269,  1290 

Roripaugh,  Uriah  : 

examination  of 488 

Rules  : 

additional 69 

amendments  to 66,  68,      80 


INDEX  11 

S0LTO — Continued.  p^^,^ 

committee  on 57 

report  of  committee  on 68 

BUSSSLLy  ESTHSB : 

examination  of • 817,    430 

cross-examination  of 432 

S00TI9  Ghables  W.: 

examination  of 706,    833 

cross-exanunation  of 707 

re-direct  examination  of • 709 

SCOBXBBY,  SXKATOB : 

request  to  be  excused  from  yoting  on  first  charge 1246 

SxwBLL,  Alkok: 

examination  of 1 471 

Shbpabd,  Mebbils  F.: 

examination  of 422 

erosB-examination  of ; 446 

Shbpabbson,  Andbew  : 

examination  of • • 858,  862 

cross-examination  of 859 

re-direct  examination  of « 861,    862 

Shuxwat,  Ghables  : 

examination  of; 716  « 

cross-examination  of 717 

• 

Staotobd,  Samuel  H.  : 

examination  of •  •  • 428 

cross-examination  of 423 

BftAinoTSf,  Bobebt  A.  (of  counsel  for  the  prosecution) : 

argument  of  (opening) 279 

argument  of  (summing  up) 937 

motion  of,  to  compel  respondent  to  produce  certain  papers,  716 

remarks  of 355,  453,  586,  587,  590,  650 

SiAPFOBD,  Samuel  S.: 

examination  of *  422 

cross-examination  of 423 

Summing  up  :  « 

argument  of  Mr.  Stanton  on  behalf  of  the  prosecution. . . .  937 

of  Mr.  E.  H.  Prindle  on  behalf  of  the  respondent 1045 

of  Mr.  Bufus  W.  Peckham,  on  behalf  of  the  prosecu- 
tion   1172 
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Tabbell,  Ohables  p.: 

examination  of •  ^  • 693 

cross-examination  of 6d3 

Thomas,  Edwabd  B.  : 

examination  of 427,    846 

croFS-examination  of 429,    846 

Thomas,  Samuel  O.  : 

examination  of ^ ••.... •     531 

cross-examination  o£ 532 

Thompson,  James  Q.  : 

examination  of 858,  583,  747 

cross-examination  of ^ 730,  749 

re-direct  examination  of • 732 

re-cross-examination  of 733 

TiEMAKK,  Senatob  : 

motions  made  by 306 

remarks  of .-. 1251,1257,  1268 

TiLSON,  Pebbt  : 

examination  of .; 487,    489 

Trrus,  Solomok: 

examination  of 509 

ToDB,  Ghables: 

examination  of 415 

cross-examination  ol 421 

re-direct  examination  of 423 

Tbemain,  Lyman  (of  counsel  for  prosecution) : 

argument  of,  in  opposition  to  demurrer  to  charges  submitted 
by  respondent -. 210 

TuTTLE,  Albebt  : 

examination  of 464 

Vote  on  Chabges: 

on  first  charge 1248 

on  second  charge 1252 

on  third  charge 1253 

on  fourth  charge 1253 

.  on  fifth  charge 1256 

on  sixth  charge 1257 

on  seventh  charge 1258 

on  eighth  charge • 1260 

on  ninth  charge • • 1263 


INDEX.  13 

Vote  ok  Gharges  —  Continued.  paob. 

on  tenth  charge 1264 

on  eleventh  charge 1265 

on  twelfth  charge 1265 

on  thirteenth  charge 1267 

on  fourteenth  charge 1271 

on  fifteenth  charge 1276 

on  sixteenth  charge 1282 

on  seyenteenth  charge 1284 

on  eighteenth  charge 1285 

on  nineteenth  charge 1286 

on  twentieth  charge 1286 

on  twenty-first  charge 1287 

on  twenty-second  charge 1287 

on  twenty-third  charge 1289 

on  twenty-foarth  charge 1290 

on  twenty-fifth  charge 1291 

on  twenty-sixth  charge •  •  • 1292 

on  tweuty-seyenth  charge. 1293 

on  twenty-eighth  charge •.•••• 1293 

on  twenty-ninth  charge 1293 

on  thirtieth  charge 1295 

on  thirty-first  charge 1296 

on  thirty-second  charge 1296 

on  thirty-third  charge 1297 

on  thirty-fourth  charge 1298 

on  thirty-fifth  charge 1298 

on  thirty-sixth  charge • , 1299 

on  thirty-seventh  charge 1302 

on  thirty-eighth  charge 1303 

on  thirty-ninth  charge 1304 

on  fortieth  charge 1305 

on  forty-first  charge • 1306 

on  forty-second  charge 1300 

on  forty-third  charge 1306 

on  forty-fourth  charge 1300 

on  forty-fifth  charge • 1301 

on  forty-sixth  charge 1307 

on  forty-seventh  charge 1308 

on  forty-eighth  charge 1309 

on  forty-ninth  charge 1312 

on  fiftieth  charge 1313 

on  fifty-first  charge 1302 

on  fifty-second  charge 1314 
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Vote  on  Ghabges — Continued,  Pi 

on  fifty-third  chiirge 1314 

on  fifty-fourth  charge ^ 1315 

Vote  on  Bemoyal  fboh  Office 1319 

Watson,  Ira,  2d : 

examination  of 578 

cross-examination  of 579 

Webster,  Edward: 

examination  of • 705 

cross-examination 706 

* 

Welch,  Edward  : 

examination  of 705 

cross-examination  of • 705 

Welch,  William  G.  : 

examination  of  ...  • •  •  ^ 563 

cross-examination  of 567,    576 

re-direct  examination  of 578 

Wheeler,  Nathaniel  P.: 

examination  of » 458 

cross-examination  of • 460 

White,  John  T.  : 

examination  of 479 

« 

WlGHTKAN,  WaHBEN: 

examination  of • •. 472 

cross-examination  of 474 

WiNSLOW,  Senator: 

motion  made  by 886,  920,  927, 1258,  1259 

remarks  of 1210, 1212,  1256 

Witnesses: 

motion  of  Mr.  Perry  for  attachment  against  absent 60S 

Witnesses  Examined  : 

Ibr  the  defense : 

Atkins,  D.  L 748 

Bailey,  Andrew 694 

Berry,  Silas  W 709 

Bowdish,  Charles,  J 695 

Dwight,  Dr.  Thomas 737 

Glover,  James  W 719 

Hays,  Lewis  S 679,  692 

Hazard,  James 690 
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Witnesses  Examisted — Continued.  p^ob 

Merrifield,  William  J 831 

Merrill,  Frederick 702- 

Plumb,  Isaac ,  866 

.    Priudle,  E.  H 711 

Prindle,  H.  G 877 

Kay,  George  W 761 

Scott,  Charles  W 706,  833 

Shepardson,  Andrew 868 

Shumway,  Charles 716 

Tarbell,  Charles  P 693 

Webster,  Edward 705 

• 
Ibr  the  prosecution : 

Barrows,  Austin 346 

Berry,  B.  Gage : 448,  849 

Birdsall,  Maurice 644 

Boardman,  Hon.  D 608 

Bowdish,  Nancy 407 

Brown,  James 676 

Brown,  Luther 517 

Browning,  William *. 490 

Chapin,  Seth  . . .'. 623 

Coats,  Frederick  B ^  , .  .300,  310 

Craft,  De  Witt ; 476 

Crozier,  Hugh  G 630,  862 

Eddy,  John  S 497 

Follett,  David  L 614 

Fuller,  Charles  A 392 

Purman,  Frederick  W 579 

Gifford,  Samuel  A 626 

Gladding,  Albert  F 423,  482,  837 

Gregory,  Bradley  F 437 

Hadlock,  Maria 373 

Hayward,  E.  .Tarwin 461 

Humphrey,  Hiram  B 634 

JttHau,  Joseph  E 574 

King,  Joseph  M 466 

Latham,  Albert  C 327 

Martin,  Seymour 489 

Mason,  George  0 344 

Mitchell,  John : 433 

Murphy,  John 308 

Newton,  Isaac  L 397,  631 
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« 

Witnesses  Examined — Continued. 

Newton,  Warren 332 

Owens,  Frances 605 

Parker,  Timothy  D 656 

Powers,  Delos  M 448,  499 

Ehodes,  Silas 652 

Eoripaugh,  Uriah 488 

Eussell,  Esther 317,  430 

Shepard,  Merrils  F 442 

Sewell,  Almon 471 

Stafford,  Samuel 422 

Thomas,  Edward  B 427,  846 

Thomas,  Samuel  P. 631 

Thompson,  James  G 358,  369,  583,  747 

Todd,  Charles 415 

Tilson,  Perry 1 487,  489 

Titus,  Solomon 509 

Tuttle,  Albert  B 46-^ 

Watson,  Ira,  2d 578 

Welch,  Edward  Q 705 

Welch,  William  (i .' 663,  576 

Wheeler,  Nathaniel  P .' 458 

White,  John  T 479 

Wightman,  Warren : 472 

Young,  Russell  A  ....  • 521 

Wood,  D.  P.,  Sbnatoe: 

motions  made  by  ... .  302,  306,  307,  457,  595,  601,  848,  917,  919 

'920,  1032,  1109 

remarks  of 307,  309,  613,  920,  922,  925,  926,  1050 

resolutions  offered  by 64,  70,  80 

Wood,  J.,  Sbnatoe: 

motions  made  by 140, 141,  594, 1258,  1259 

remarks  of 305,  306,  308,  309, 1214^  1216,  1265 

resolutions  offered  by 76,  80,  317,  69^  665 

WooDiK,  Sekatob: 

remarks  of . . . .  355,  366, 1256, 1270, 1271, 1276, 1281, 1283,  1318 

Young,  Russell  A.: 

examination  of 621 

cross-examination  of 623 
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